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Categories of interviewees:

Nine categories of experts working in the context of labour exploitation took part in the
interviews and focus groups:

M — Monitoring bodies (such as labour inspectorates, health and safety bodies)
P — Police and law enforcement bodies

S — Victim support organisations

J —Judges and prosecutors

L — Lawyers

R — Recruitment and employment agencies

W — Workers’ organisations, trade unions

E — Employers’ organisations

N — National policy experts at Member State level.

FG — Focus Group

Throughout this report, references to these groups as ‘M’, ‘P’ etc. are to be understood as
referring to the above-named 9 categories.

Where [M(X)] appears, this denotes the group from which the referenced interviewee came,
in addition to the number of interviewees from that group referenced (for example, if a
statement is supported by references to three interviewees from the M group, two from the
S group and one from the J group, the reference will read ‘[M(3); S(2); J(1)]. Likewise, if a
statement is supported by statements from interviewees who participated in focus groups (in
the following example, a lawyer), the reference will read ‘[FG(L)] .

For data protection reasons, no names of interviewees have been mentioned.




1 Introduction, including short description of
fieldwork

In the initial stage of the fieldwork we faced the difficulty of identifying institutions that would
have a mandate to tackle migrant workers’ labour exploitation and forced labour as defined by
the present research. We therefore turned our attention to institutions concerned with the
issues of migrant workers’ employment in general.

Based on a preliminary desk research and consultations with migration experts we came to
the conclusion that the topic of migrant workers’ labour exploitation is not a priority of
institutions vested with the agenda of illegal labour and illegal employment (i.e. labour offices
and labour inspectorates), legal status of migrants (i.e. foreign police departments) and human
trafficking (i.e. Ministry of the Interior of the Slovak Republic and its subsidiaries).

Consequently, 34 potential respondents were identified. Eventually, 30 interviews were
conducted covering all required professional groups. Interviewees from some professional
groups were more difficult to recruit than from others. We had difficulties particularly with
respect to group E in which we were only able to recruit one respondent. Other selected
candidates refused to participate reasoning that issues of labour exploitation of migrant
workers were not in any way in their institution’s agenda. We also encountered difficulties
recruiting respondents from R professional group. Generally, recruitment agencies refused to
communicate about the topic of migrant workers’ labour exploitation or even about the issue of
employing migrant workers at all. Therefore, R professional group was only represented by
one interviewee. No support organisations targeting child victims of labour exploitation were
identified in Slovakia since, as the fieldwork also confirmed, no case of child labour
exploitation has ever been identified in Slovakia. After consulting this with FRA, only support
organisations working with migrants in general were included in the S professional group.
Professional group J included two specialised prosecutors and one judge of the Specialized
Court. Office of specialized prosecutor and Specialized Court deal with cases of corruption
and organised crime. As mentioned in the report cases of migrant workers’ labour exploitation
have so far only been prosecuted if they involved human trafficking which tends to be qualified
as organised crime. This is why prosecuted cases of human trafficking have been so far dealt
with by the specialised prosecutor’s office and specialised court. The L professional group was
represented by one criminal lawyer, two immigration/asylum lawyers and one civil lawyer.

The interviewees were contacted via e-mail, which included a brief description of the research,
the informed consent form and a request to meet in person. Respondents who failed to answer
the initial e-mail within 5-7 days were subsequently contacted via telephone. If they refused to
take part in the research they were replaced by new, equally relevant respondents, who were
soon contacted in the same way; however, most respondents approached in the first round
agreed to participate.

We conducted 30 semi-structured face to face interviews (between 28 March and 30 May
2014) with representatives of nine different categories of respondents. The table below
features an overview of the structure of carried out interviews broken down by respondent
category.

Location of conducted
No. of interviews interviews
Professional | required
group by FRA |conducted| \yosi | Middie | East
M 3to6 7 4 0 3




S 4107 7 5 0 2
P 3106 3 3 0 0
L 1t03 4 4 0 0
J 3106 3 2 1 0
E 1t03 1 1 0 0
W 1103 2 2 0 0
N 1 2 2 0 0
R 1t03 1 1 0 0

The average running time of the interviews was 64 minutes; the longest one took 141 minutes
while the shortest one lasted 38 minutes.

Apart from the interviews, we organised one focus group that lasted for two hours and was
attended by eight professionals. All required professional groups were represented.

Profession | Gender Age group
L F 30-50
S F Under 30
W F 30-50
N M 30-50
M F 30-50
P F 30-50
P F 30-50
M F 30-50

Besides the topics the FRA had outlined for the purpose of focus groups we also decided to
include one topic that arose from the preliminary analysis of conducted interviews. These
interviews seemed to have indicated that in Slovakia, the issue of migrant workers’ labour
exploitation is largely reduced to the issue of trafficking in human beings. As a general rule,
the cases of labour exploitation are only investigated if the victims are also viewed as victims
of trafficking in human beings; along the same logic, only these victims are eligible to enter the
official programme of victim support. Section six of our focus group therefore included the
following questions:

- What support services are available to victims of labour exploitation that have not
simultaneously been victims of trafficking in human beings? (Follow-up questions: What
services are in fact provided to them? Who is responsible for the provision of these
services?)

- How would the participants evaluate these victims’ access to justice? (Follow-up
questions: Are these cases investigated; if yes, in which way? Does the investigation
mind the victims’ best interest; if yes, in which way if we know most of these victims are
deported?)

In the course of the research, we identified eight relevant case studies; however one case
study had to be excluded from the research due to lack of detailed information on the case.



2 Legal framework
2.1 Basic framework provided by valid legislation

The basic legal framework covering severe forms of labour exploitation and trafficking in
human beings for the purpose of forced labour is created by the Constitution of the Slovak
Republic (Act No. 460/1992 Coll., hereinafter referred to as “Slovak Constitution”)!, the
Criminal Code (Act No. 300/2005 Coll., as amended, hereinafter referred to as “Criminal
Code”)? and the Labour Code (Act No. 311/2001 Coll., as amended, hereinafter referred to as
“Labour Code”).2

The Slovak Constitution anchors the following human rights relevant to the research:
° “The freedom of movement and residence shall be guaranteed” (Article 23 Paragraph 1

of the Slovak Constitution); given provision applies to both citizens and foreigners,
while any restrictions of this freedom are only possible under separate laws;

° “No person shall be subjected to torture or cruel, inhuman or degrading treatment or
punishment” (Article 16 Paragraph 2 of the Slovak Constitution);
° “No person shall be subjected to forced labour or services” (Article 18 Paragraph 1 of

the Slovak Constitution).

The ban on forced labour is also one of the fundamental principles of the Labour Code but it
is not defined explicitly in one particular provision. Basic principles of the Labour Code
are stipulated by the Article 1. of the Labour Code, which further refers to the Anti-
Discrimination Act. Duties of the employer are stipulated by the Article 47 of the Labour Code.
Working conditions for young employees are regulated by the Article 170 — 176.

The ban of child labour is specifically stipulated by the Article 11 par. 4 of the Labour Code.
The employment of children under the age of 15 or children older than 15 years attending
compulsory schooling is prohibited. Children may perform only light work which by its nature
and scope does not endanger their health, safety, further development or schooling, and only
include:

a) taking part in cultural performances and artistic performances,

b) at sporting events,

c) at promotional activities.

There is no separate criminal offence defined by the Criminal Code as labour exploitation or
forced labour. Therefore severe forms of exploitation can be punished as a part of either a
criminal offence of trafficking in human beings covered by the Article 179 of the Criminal
code, or under provision of Article 251a of the Criminal code as an offence of “unlawful
employment”, generally related to employment of migrants contrary to separate Acts, such as
Act on Residence of Foreigners or Act No. 5/2004 Coll. on Employment Services as amended
(hereinafter referred to also as “Employment Services Act”).

The issue of trafficking in human beings for the purpose of forced labour is regulated
particularly by the Criminal Code, whose Article 179 features provisions defining various
forms of this criminal offence.

! Available at: www.slov-lex.sk.
2 Available at: www.slov-lex.sk.
3 Available at: www.slov-lex.sk.



Article 179 Paragraph 1 stipulates: “He who applies deceitful conduct, trick, restriction of
personal freedom, abduction, violence or threat thereof, threat of other severe detriment or
other forms of coercion, accepts or provides remuneration or other benefits in order to attain
consent of a person on which another person is dependent, or abuses their status or the
person’s defenceless or otherwise vulnerable position to beguile, transport, keep, deliver or
take over another person, even with that person’s consent, for the purpose of the person’s
prostitution or other forms of sexual exploitation including pornography, forced labour or
services including beggary, slavery or practices resembling thereof, serfdom, forced marriage,
perpetration of criminal activity, trafficking in organs, tissues and cells or other forms of
exploitation, shall be punished by four to ten years of imprisonment.”

Based on this definition, human trafficking occurs when three elements are met: action
(recruitment, transportation, transfer, harboring or taking people); means (the threat or use of
violence, other forms of coercion, abduction, fraud, deceit, abuse of power, a position of
vulnerability); and purpose (prostitution or other forms of sexual exploitation, including
pornography, forced labor or services, slavery or practices similar to slavery, servitude,
removal of organs, tissues or cells or other forms of exploitation).

The Criminal Code separately views the criminal offence described above if the victim is a
child. Article 179, Paragraph 2 reads: “He who beguiles, transports, keeps, delivers or takes
over a child, even with that child’s consent, for the purpose of the child’s prostitution or other
forms of sexual exploitation including child pornography, forced labour or services including
beggary, slavery or practices resembling thereof, serfdom, forced marriage, perpetration of
criminal activity, illegal adoption, trafficking in organs, tissues and cells or other forms of
exploitation, shall be punished by the same way specified in Paragraph 1.”

Child labour is, along with its prohibition by the Labour code, specifically criminalised in
Article 181 Paragraph 1 of the Criminal Code, which stipulates that entrusting a child into other
person’s power for the purpose of child labour shall be punished by four to ten years of
imprisonment. The punishment increases in the same vein as in Article 179 Paragraph 1.

According to Article 179 Paragraph 3, perpetrators of criminal offences specified in
Paragraphs 1 and 2 shall be punished by seven to 12 years of imprisonment if they:
a) Gain material benefits for themselves or somebody else;
b) Expose other persons to dangers of severe health damage or death;
) Perpetrate them in the capacity of a public official;
) Perpetrate them against a protected person (a child);
) Perpetrate them out of specific motive; or
f) Perpetrate them in a serious manner.

c
d
e

Even stricter punishments are envisaged by Article 179 Paragraph 4, which stipulates that
perpetrators of criminal offences specified in Paragraphs 1 and 2 shall be punished by 12 to
20 years of imprisonment if they:

a) Gain major benefits for themselves or somebody else;

b) Cause other persons severe health damage, death or other particularly serious detriment;
or

c) Perpetrate them as members of a dangerous group.

Exemplary punishments are envisaged by Article 179 Paragraph 5, which stipulates that
perpetrators of criminal offences specified in Paragraphs 1 and 2 shall be punished by 20 to
25 years of imprisonment or life sentence if they:

a) Gain particularly major benefits for themselves or somebody else; or

b) Cause severe health damage or death to several other persons.



A legislative framework is also created by the definition and a merit of a criminal offence of
“‘unlawful employment” (with the elements of severe labour exploitation and slavery). This
criminal offence is defined by the Article 251a of the Criminal Code. The definition includes
cases, when according to paragraph 2 of the article, if offence of “unlawful employment” was
committed on a protected person, or acting in a more serious manner, or under extremely
exploiting working conditions including work conditions based on discrimination,
significantly disproportionate as compared to working conditions of legally employed persons
and which effect human health and security and security and is in conflict with human dignity,
or on a person who has become the victim of human trafficking.

Above provision of Article 251a is concerned particularly with foreigners who reside in the
Slovak Republic without relevant residence permit (“unlawful residence”). However, Article 2
par. 2 letter g) of Act on Residence of Foreigners defines the status of an “unlawful residence”
- as a residence on the territory of the Slovak Republic in violation of this Act, in violation of
separate acts (for instance Act on Employment Services) or international treaty. The definition
therefore according to application practice includes not only undocumented migrants, but also
foreigners who perform any unauthorised economic activity for which previous authorisation is
required with a residence permit granted for another purpose.

While according to the Article 179 of the Criminal Code, trafficking of human beings for the
purposes of slavery, servitude or forced labour can be punished by imprisonment generally
from 4 to 12 years (taking into account the seriousness of the offense under par. 1 and 2),
pursuant to Article 251a of the Criminal Code, an employer who takes advantage of the
victim's employment can be punished directly by imprisonment up to 3 years.

2.2 Legal definition and punishment of illegal labour in the
context of labour exploitation

llegal labour and “unlawful employment” are regulated by Act No. 82/2005 Coll. on illegal
labour and illegal employment that alters and amends certain laws* (hereinafter referred to
also as “Act on lllegal Labour”) and by the Criminal Code.

The Act on lllegal Labour transposed Directive 2009/52/EC of the European Parliament and of
the Council of 18 June 2009, which introduced minimum sanctions and measures with respect
to employers of illegally staying third country nationals. The law introduced an obligation for
monitoring bodies authorised to inspect illegal labour and illegal employment to inform third
country nationals that have been illegally dwelling and working on the territory of the Slovak
Republic of their right to file a complaint against unpaid wages that have been agreed upon, to
claim the wage owed and to have it delivered to the country to which they are bound to return
or be administratively expulsed, at the expense of the legal or natural person that has been
lawfully fined for breaching the ban on illegal employment.®

The amount of fines that can be imposed for illegal employment is regulated by separate Act
No. 125/2006 Coll. on labour inspection® that alters and amends Act No. 82/2005 Coll. on
illegal labour and illegal employment that alters and amends certain laws (hereinafter referred
to as “Labour Inspection Act”). Effective 1 November 2013, the fines for illegal employment

4 Available at:www.slov-lex.sk .

5 Available at: https:/It.justice.gov.sk/Attachment/4%20vlastnymat/rtf.pdf?instEID=-
1&attEID=63951&docEID=356225&matEID=7141&langEID=1&tStamp=20140328094024737.
6 Available at: www.slov-lex.sk.




increased. The law also stipulates the conditions of supervising the ban on illegal labour and
illegal employment.

With respect to illegal employment featuring elements of labour exploitation, Article 251a
Paragraph 2 letter c) of the Criminal Code was introduced with effect from 1 September 2011.
There is no data available if this provision was applied in practice since its adoption in 2011.

The above provision of article 251a of the Criminal code allows for punishment of offenders of
unlawful employment, and partly defines severe forms of labour exploitation. According to the
provision, severe forms of labour exploitation, including discriminatory labour conditions, are
indicated by the glaring disproportion against labour conditions of legally employed persons,
particularly if this disproportion affects health protection and safety standards and goes against
the principle of human dignity.

Article 251a Paragraph 2 letter a) of the Criminal Code stipulates that illegal employment of
minors shall be punished by 6 months to 3 years of imprisonment. This provision concerns
foreigners residing in the Slovak Republic without a valid residence permit.

Also, as mentioned in chapter 2.1, the employment of minors (i.e. children younger than 15 or
children who participate on compulsory schooling) is prohibited by Article 11 Paragraph 4 and
Article 11 Paragraph 5 of the Labour Code. According to Article 171 of the Labour Code,
young employees (i.e. persons between 15 and 18) must not perform hard work (e.g. mining).”
Government Regulation No. 286/2004 introducing the list of jobs and workplaces that are
prohibited for young employees and establishing certain obligations of employers who
employ such employees specifies jobs young employees are forbidden to perform.

According to Article 251a Paragraph 2 letter d) the perpetrator who illegally employs a person
that is a victim of trafficking in human beings may also be punished by 6 months to 3 years of
imprisonment. As opposed to people smugglers, this provision is specifically designed to
punish employers who hire victims of trafficking in human beings. Unfortunately, practical
application of this provision seems unenforceable due to the problematic criteria of recognising
victims of trafficking in human beings (for further details see chapters 4.1.1., 4.3.1., 5.1.1.). As
a general rule, the victims are not allowed to remain in Slovakia throughout criminal
proceedings because they have resided illegally on Slovakia’s territory; unless the person is
granted a tolerated residence, the victims cannot testify as witnesses before law enforcement
authorities or in the court.

For these reasons, an important legal norm in terms of tackling the consequences of forced
labour and labour exploitation of third country nationals is Act on Residence of Foreigners®.
The law allows:

a) an institution of tolerated residence to be granted to victims of trafficking in human
beings for the period of 90 days in compliance with Article 58 Paragraph 2 letter c) of
the law;

b) tolerated residence to be granted to third country nationals who have been illegally

employed under particularly exploitative conditions in compliance with Article 58 par. 3.

a) The victims of trafficking (Article 58 par. 2 letter ¢) of Act on Residence of
Foreigners are free to make up their minds on whether they will cooperate with
law enforcement organs, in which case their tolerated residence status may be
extended by further 90 days; throughout this period, the victims receive support
from the Programme to Support and Protect Victims of Trafficking in Human

7 Available at: www.slov-lex.sk.
8 Available at: www.slov-lex.sk.
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Beings administered by the Ministry of Interior (O tolerated residence granted in
2013).

b)  According to Article 58 Paragraph 3 of the Act on Residence of Foreigners,
tolerated residence permits may also be granted by the Foreign Police
Department to third country nationals that have been illegally employed under
particularly exploitative conditions or minor persons that have been
illegally employed, provided their presence on Slovakia’s territory is necessary
for the purpose of criminal prosecution. A tolerated residence permit is issued for
180 days and may be extended by another 180 days (even repeatedly) until the
criminal proceedings are lawfully ended. This applies to the exploited migrant
workers who have not been trafficked. Such migrant workers are not eligible to
enter the Programme to Support and Protect Victims of Trafficking in Human
Beings (a tolerated residence permit pursuant to § 58 paragraph 3 was in 2013
awarded to one Ukrainian woman. The permit ended in October 2013 and
afterwards this person was granted a temporary residence for the purpose of
business).

The victims of human trafficking who have been officially recognised as victims by the National
Coordinator for Combat Trafficking in Human Beings (see Chapter 3 and 5) are free to make
up their minds on whether they will cooperate with law enforcement organs, in which case their
tolerated residence status may be issued for 90 days and extended by 30 days; throughout
this period, the victims receive support from the Programme to Support and Protect Victims of
Trafficking in Human Beings administered by the Ministry of Interior.

As far as residence permits go, it is also important to note Act No. 480/2002 Coll. on Asylum®,
as amended (hereinafter referred to as “Asylum Act”). According to the law, victims of
trafficking in human beings may also apply for asylum; however, the very fact of being a victim
of trafficking in human beings is not enough if the conditions for granting asylum status
circumscribed by Article 8 of the law have not been met, i.e. the applicants cannot prove that
in their countries of origin they are being persecuted due to their race, nationality, religion,
political views, or affiliation to a social group. For humanitarian reasons, the Migration Office of
the Ministry of Interior of the Slovak Republic (hereinafter referred to as “Migration Office”) has
the power to grant asylum status to victims of trafficking in human beings even though they fail
to comply with these conditions; however, since the law fails to specify these reasons, it is up
to the Immigration Office to assess each individual case.

9 Available at: www.slov-lex.sk.
11



3 Labour exploitation and the institutional setting

3.1 Roles of institutions involved in preventing labour
exploitation and enabling victims to access justice

Before proceeding with a discussion on the institutional setting of tackling migrant workers’
labour exploitation in Slovakia, it should be noted that the topic of labour exploitation has not
yet been defined as such by state institutions. No institution has an explicitly defined mandate
to tackle labour exploitation or forced labour of migrant workers in Slovakia. Instead, the issue
of labour exploitation (as understood in this research) is interpreted as the issue of illegal work
and illegal employment. That means that even cases that involve exploitative practices (e.g.
long working hours, no or very little remuneration, lacking labour contracts etc.) are qualified
as cases of illegal labour in which migrant workers are perceived as perpetrators rather than
victims. The meaning of illegal labour and labour exploitation thus overlap to a large extent in
Slovakia. The only case in which migrant workers may be perceived as victims is a case of
human trafficking for the purposes of labour exploitation. It is also the only case in which the
term ‘labour exploitation’ is usually used. Although several respondents entered the research
project with claims that they had never encountered cases of labour exploitation in their
professional practice, it turned out in the course of individual interviews that they indeed had
encountered them, only they did not qualify them as labour exploitation but as illegal labour.
Interviewees mentioned cases showing signs of forced labour and labour exploitation (for
example, extremely long hours for low salaries or no salaries paid at all, migrants employed
only for accommodation provided by the employer at premises not designed for human
habitation and/or non-existent work contracts), but did label them as illegal employment.

The research revealed that institutions playing the most important role in the field of combating
migrant workers’ labour exploitation include labour inspectorates'®, labour offices
(particularly their departments of control and departments of professional advisory services)
and the Bureau of the Border and Alien Police (UHCP — particularly its National Unit to
Combat lllegal Migration'" and foreign police departments’).

Labour inspectorates and labour offices perform primarily monitoring and supervisory
functions, while UHCP units perform police supervision and criminal law functions. The
National Unit to Combat lllegal Migration specialises particularly in combating trafficking in
human beings for the purpose of labour or sexual exploitation. Foreign police departments
check on legality of exploited migrant workers’ residence and issues tolerated residence
permits. At the same time, all mentioned institutions closely cooperate in the field of inspecting
workplaces.

Other organisations relevant with respect to migrant workers’ labour exploitation are entities
that provide support services to victims of labour exploitation. The persons who have
been identified by the National Coordinator for the Fight against Human Trafficking as victims

10 Slovakia, Act No. 82/2005 Coll. on lllegal Work and lllegal Employment (Zakon ¢. 82/2005 Z .z. o nelegéinej
praci a nelegalnom zamestnavani); Slovakia, Act No. 125/2006 Coll. on Labour Inspection (Zakon &. 125/2006 Z.
z. o inSpekcii prace); Slovakia, Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and Protection
against Discrimination (Zakon ¢. 365/2004 Z. z. o rovnakom zaobchadzani v niektorych oblastiach a o ochrane
pred diskriminaciou).

1 Slovakia, Act No. 300/2005 Coll. Criminal Code (Zakon ¢. 300/2005 Z. z. Trestny zakon).

12 Slovakia, Act No. 404/2011 Coll. on Residence of Foreigners as amended (Zakon ¢. 404/2011 Z. z. o pobyte
cudzincov)

12



of trafficking in human beings (for any purpose including that of labour exploitation) are eligible
to enter the Programme to Support and Protect Victims of Trafficking in Human Beings. The
programme is operated by three non-governmental organisations based on a contract they
signed with the Ministry of Interior. Unfortunately, there is no support mechanism in place for
the victims of labour exploitation that are not simultaneously victims of trafficking in human
beings (i.e. the programme of support is only available for those who have been identified as
victims of human trafficking); these persons receive rather ad hoc and limited assistance from
relevant non-governmental organisations.

Victims of labour exploitation and victims of trafficking in human beings for the purpose of
labour exploitation can also receive legal assistance and legal representation from lawyers
who work in support organisations or their partners from law firms who work pro bono.

To a marginal degree, the issue of labour exploitation is also tackled by employees’
organisations and trade unions, which focus primarily on monitoring and defending workers’
rights in general. Previously, they have not paid special attention to migrant workers’
problems; however, they have shown interest in them, thanks in part to participating in this
research.

The cases of trafficking in human beings for the purpose of labour exploitation are adjudicated
by district and regional courts; however, if these crimes are suspected to have been
perpetrated by organised crime gangs (which usually is the case), the cases are handled by
the Office of Special Attorney and the Specialised Criminal Court.

3.1.1. Supervisory organs (category “M”)

The supervisory function with respect to migrant workers’ labour exploitation is performed
especially by the Ministry of Labour, Social Affairs and Family, which is the umbrella institution
for other state administration organs that perform practical tasks in this area. Indirectly, i.e.
through its subordinate organisations, the labour ministry performs monitoring and supervision
over observance of labour law legislation (e.g. health protection and safety standards, illegal
employment, observance of the Labour Code).”®* The Labour Ministry and its respective
departments are only concerned with migrants (both EU and third country nationals) who are
legally resident in the Slovak Republic. In case of violation of the Labour Code, it does record
the nationality of those involved (i.e. victims or perpetrators) but does not use this information
any further. At the same time, the labour ministry focuses on adopting measures aimed at
protecting victims and advocating workers’ rights, including but not specifically those of
migrant workers.

“This ministry’s activities, in the field of legislation, drafting of bills, is focused on protection of
the rights of the workers (...). This ministry has departments that deal exclusively with migrant
issues. Generally. (...) [Our agenda] includes migrants as well as Slovak nationals.” [M(1)]

,Cinnost ministerstva, teda v tej oblasti legislativnej- priprava predpisov, je préve zamerané na
ochranu prav zamestnancov. (...) Na tomto ministerstve su prislusné utvary, ktoré sa
zaoberaju len problematikou migrantov. Vseobecne. (...) My to mame vo vSeobecnosti (...)
migranta aj slovenského obcana.”[M(1)]

The described departments, or rather one department that specifically deals with migrant
issues also focuses on integration of migrants in general on the strategic, policy-making and

13 Slovakia, Act No. 311/2001 Coll. the Labour Code (Zakon ¢. 311/2001 Z. z. Zakonnik préce).
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coordination level. The said department is thus responsible for drafting general integration
policies, e.g. the Integration Policy of the Slovak Republic.

On the national level (i.e. that of the labour ministry), respondents very seldom encountered
cases of migrant workers’ labour exploitation since it is active rather in the policy-making area.
Departments of the labour ministry thus do not come in direct contact with migrant workers.

More frequently exposed to these cases were organisations that report to the labour ministry
(e.g. labour inspectorates and labour offices’ departments of control and departments of
professional advisory services and cooperation with employers). Most of the cases are brought
to their attention as specific motions either by other organisations (both private and public) or
via the emergency helpline operated by the Control Department at the Central Office of
Labour, Social Affairs and Family where such cases can be reported anonymously [M(1]). One
could say that labour inspectorates and labour offices’ control departments actively search for
such cases as they also carry out random inspections [M (2)]. But one should note that while
these cases may show signs of exploitation, the respondents consistently spoke of illegal
labour and illegal employment, as opposed to labour exploitation.

llegal work is work performed by a natural person that is not based on a proper contract
pursuant to the Labour Code'#, Commercial Code'® or Civil Code.'® A work is deemed illegal
also if it is performed by a third country national who does not have a valid residence permit
for the purpose of employment and a work permit.'” lllegal employment constitutes a situation
in which a) there is no contractual relationship between the employer and the employee, b)
there is a contractual relationship between the employer and the employee but the employer
does not pay the social security benefits, and/or c) work is performed by a third country
national who does not have a valid residence permit for the purpose of employment and a
work permit.18

There is no precise legal definition of labour exploitation, forced labour or particularly
exploitative conditions in Slovakia. The only definition of what can be qualified as exploitative
working conditions is contained in Article 251a of the Criminal Code. Definition includes cases
when offence of “unlawful employment” was committed on a protected person, or acting in a
more serious manner, or under extremely exploiting working conditions including work
conditions based on discrimination, significantly disproportionate as compared to working
conditions of legally employed persons and which affect human health and security and is in
conflict with human dignity, or on a person who has become the victim of human trafficking.
The problem with this definition lies in the distinction between “lawfully” and “unlawfully”
employed persons since exploitation may occur even in cases when migrant workers are
employed lawfully (at least formally). Moreover, the concept of human dignity may prove
difficult to interpret in the application practice since there is no legal definition. The
interviewees thus labelled cases showing the signs of forced labour and labour exploitation (as
per the ILO Casebook of Court Decision) as illegal work or illegal employment which could,
however, be reductionist and misleading. Cases mentioned by the interviewees thus involved,
for instance, extremely long hours for low salaries (e.g. migrants working 16 hours a day for a

4 Slovakia, Act No. 311/2001 Coll. Labour Code (Zakon ¢. 311/2001 Z.z. Zakonnik prdce). Available at:
www.slov-lex.sk.

15 Slovakia, Act No. 513/1991 Coll. Commercial Code (Zakon ¢. 513/1991 Z.z. Obchodny zakonnik). Available at:
www.slov-lex.sk.

16 Slovakia, Act No. 40/1964 Coll. the Civil Code (Zakon ¢&. 40/1964 Z.z. Obciansky zakonnik),. Available at:
www.slov-lex.sk h.

17 Slovakia, Act No. 5/2004 Coll. on Employment Services (Zakon ¢. 5/2004 Z. z. o sluzbach zamestnanosti),
Para 21 — 22,. Available at: www.slov-lex.sk.

18 Slovakia, Act No. 5/2004 Coll. on Employment Services (Zakon ¢. 5/2004 Z. z. o sluzbach zamestnanosti),
Para 21 — 22. Available at: www.slov-lex.sk .
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salary of 200 EUR/month), no salaries paid at all, migrants employed only for accommodation
provided by the employer at premises not designed for human habitation and non-existent
work contracts.

The focus group revealed that there is also a dispute over voluntariness of work, i.e. work of
migrants who are not considered victims of human trafficking is considered voluntary as “they
can always do something about their conditions, quit, go somewhere else or whatever,
whereas victims of trafficking in human beings don’t have such a chance” [FG(N)]. However,
as the ILO Casebook of Court Decision says and as also another respondent of the focus
group admits [FG(L)] “employment in conditions contrary to human dignity could be
established regardless of the consent of the worker.™®

Organisations reporting to the Ministry of Labour, Social Affairs and Family of the
Slovak Republic

The organisations reporting to the Labour ministry that may come in direct contact with cases
involving migrant workers’ labour exploitation include labour inspectorates and labour
offices, particularly their departments of control and departments of professional advisory
services and cooperation with employers. According to these organisations’ representatives,
migrant workers enjoy identical rights to Slovak citizens.

“There are no above-standard [rights] and no restrictions whatsoever. The only [requirement]
is that they must work based on a [proper] labour contract. We care very much for that. (...)
So, this is kind of a difference compared to Slovak and EU citizens that these foreigners must
have a labour relation, a labour contract and cannot work based on various alternative forms
of employment.” [M(1)]

,Nijaké nadstandardne, ani nie je v nicom obmedzovany. Jedine, ¢o je, Ze musi pracovat’ na
pracovnu zmluvu. Na to dbame. (...) TakZe v tom je taky rozdiel oproti ob¢anom SR a EU, Ze
tito cudzinci musia mat pracovny pomer, pracovnu zmluvu a nemdézu byt na rbézne tie
alternativne vztahy zamestnani.”[M (1)]

Departments of professional advisory services and cooperation with employers are governed
by the Employment Services Act.?® They take care primarily for third country nationals who
reside legally on Slovakia’s territory and need work permits. They make sure that these
foreigners work legally by issuing work permits to them but they are not authorised to adopt
any other measures. For instance, they cannot monitor the practical fulfilment of labour
contracts they have authorised in the form of work permits; that is the job of control
departments in cooperation with labour inspectorates.

Apart from labour inspectorates the said departments have a well-functioning partnership with
the foreign police departments to whom they supply information on work permit they issued. In
situations when illegal labour is suspected, they are supposed to document the case and
provide information to other public and private organisations in cooperation with labour
inspectorates and the foreign police department. If the department of professional advisory
services and cooperation received an indication about a third country national’s alleged illegal
work they would check for the legality of his/her work permit. Afterwards they would pass the
information to either the labour inspectorate or a foreign police department. Indication could
be received from any source — any natural or legal person, public and/or private institution etc.
[M(1)]. However, this is hypothetical, as they have not encountered a case of illegally

19 ILO (2009) Forced Labour and Human Trafficking. Casebook of Court Decisions, Geneva, p. 59.
20 Slovakia, Act No. 5/2004 Coll. on Employment Services (Zakon ¢. 5/2004 Z. z. o sluZzbach zamestnanosti),
Available at: www.slov-lex.sk.
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employed migrant workers yet. It could be argued that the department’s staff is not prepared
for such cases and more information and/or training would be required.

Departments of control are governed by the lllegal Labour Act?' and the Employment Services
Act.22 The scope as well as the course of inspections is regulated by the Public Administration
Inspections Act.?

According to one interviewee from the monitoring bodies group, the departments of control
focus especially on third country nationals who dwell illegally in the country and often take
illegal jobs. In cooperation with labour inspectorates and immigration police, they perform and
organise controls in the field of employment services, i.e. compliance with contracts concluded
pursuant to the Employment Services Act and Labour Code and compliance with all
obligations related to payment of social security contributions. The departments thus check for
compliance with the labour legislation, i.e. labour conditions regulated by labour legislation
(e.g. contracts, working hours). They check upon the law’s observance by carrying out field
inspections; however, they do not specifically check whether inspected workers are being
exploited or not but focus rather on illegal labour (see the definition of illegal work and illegal
employment above).

“..we go to the field just like labour inspectorates and make sure that the law is abided by. In
doing so, we actually witness how employers treat their employees, i.e. whether they use them
for legal or illegal labour. So, that is one aspect of our interest in this quasi utilisation
[respondent laughs] or how did you call it? Exploitation? Yes, our somewhat indirect interest in
exploitation. But we don't directly check whether these people are being exploited or
not.”[M(1)]

,...1ak isto ako inspektoraty prace chodime do terénu a kontrolujeme dodrZiavanie tohto
zakona. A pritom sa viastne stretavame s tym, ako sa spravaju zamestnavatelia voci
zamestnancom. Ze ¢i ich vyuZivaju na pracu legalne alebo nelegaine. TakZe to je jedna z
Casti, ako sa o to vlastne kvazi vyuZivanie [respondentka sa zasmeje], alebo ako ste to vy
nazvali? Vykoristovanie? Ano, o vykoristovanie sa tak trosku nepriamo zaujimame. Ale priamo
nekontrolujeme, i je alebo nie je ten ¢lovek vykoristovany.”[M(1)]

In our opinion, the quote above perfectly illustrates the perception of labour exploitation on the
part of government institutions. State institutions do not use the concept of labour exploitation
even in cases that show signs of labour exploitation (as per ILO Casebook of Court Decisions,
e.g. extremely long hours for salaries far below the minimum wage or no salaries paid at all,
unsanitary labour conditions, no work contracts). Such cases are labelled as illegal labour and
departments of control (in cooperation with labour inspectorates and foreign police
departments) tackle primarily the illegality of migrants’ work or residence. The interviews
indicated the respondents were not accustomed to using the term of labour exploitation, and
certainly not with respect to migrant workers. The terms ‘illegal labour’ and ‘labour exploitation’
were, in fact, used interchangeably by the interviewees even though their meanings differ.
However, the fact that cases that could be qualified as labour exploitation (with migrant
workers being the victims) are labelled as illegal labour (with migrant workers perceived as
perpetrators) is illustrative of the state’s approach to the issue.

The departments of control refer all their findings concerning foreigners to foreign police
departments or to the criminal police [M(1)] with whom they have established a well-working

21 Slovakia, Act No. 82/2005 Coll. on lllegal Work and lllegal Employment (Zakon ¢. 82/2005 Z. z. o nelegélnej
praci a nelegalnom zamestnavani). Available at: www.slov-lex.sk.

22 Slovakia, Act. No. 5/2004 Coll. on Employment Services (Zakon ¢. 5/2004 Z. z. o sluZzbach zamestnanosti).
Available at: www.slov-lex.sk.

23 Slovakia, Act No. 10/1996 Coll. on Inspections in Public Administration (Zakon ¢. 10/1996 Z. z. o kontroldach
v Statnej sprave). Available at: www.slov-lex.sk .
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cooperation. Besides, they pursue counselling activities during which they should inform
migrants with illegal residence status who have become victims of labour exploitation on their
rights. This obligation is sanctioned by Art. 7c of the Act on lllegal Labour?*; however, they lack
concrete practical experience. Moreover, they do not speak of labour exploitation but about
“using work of a person who resides in Slovakia illegally.” [M(1)] As mentioned above, terms of
‘illegal labour’ and ‘labour exploitation’ are used interchangeably by the interviewees which
suggests the confusion and unclearness of the state’s understanding of the issue of labour
exploitation and forced labour.

Q: “Do you offer information also to victims of labour exploitation?”

A: “Yes. We even are obligated by the law. Because if the control reveals that a natural person
that is illegally in the territory of the Slovak Republic and their dependent work is being used
by a legal or a natural person, entrepreneur, we are obligated to inform them they have certain
rights ensuing from the fact their work has been used illegally (...) And what are these rights,
well, the employer must provide them with some financial things (...) Fortunately, it has not
happened yet because we have not had a single case like that.”[M(1)]

Q: Vly ponukate aj informacie obetiam pracovnéeho vykoristovania?

A: Ano. Zo zdkona dokonca mdme povinnost. PretoZe ak my pri kontrole zistime, Ze fyzicka
osoba, ktora tu je nelegalne na uzemi republiky a vyuZiva sa jej zavisla praca nejakou
pravnickou alebo fyzickou osobou ako Zivnostnikom, tak my sme povinni ju informovat’ o tom,
Ze ma urcité prava vyplyvajuce z toho, Ze jej zavisla praca bola vyuZivana nelegalne (...)
A aké prava ma, Ze ten kvazi zamestnavatel mu musi urcité veci financné poskytnut. TakZe to
my mame povinnost' robit. ESte nastastie sa to ani raz nestalo, lebo taky pripad nebol. Ale
mali by sme to robit. [M(1)]

With respect to migrant workers, departments of control focus primarily on this type of
counselling and checking upon illegal labour. The inspections take place on irregular and
random basis; a certain number of inspections must take place over a certain period. They do
not pay special attention to labour exploitation of migrant workers.

Labour inspectorates check upon observance of lllegal Labour®, the Labour Code,?® labour
law and remuneration legislation?” and maintenance of occupational health and safety
standards.?® The latter is monitored in compliance with 62 specific government legal rules, by-
laws and guidelines that are based on the Slovak Government Order No. 391/2006 of 24 May
2006 on Minimum Safety and Health Requirements at Workplace®® and Occupational Safety
and Health Protection Act.2° Again, similarly to departments of control labour inspectorates do
not use the term labour exploitation or forced labour:

24 Slovakia, Act No. 82/2005 Coll. on lllegal Work and lllegal Employment (Zakon ¢. 82/2005 Z. z. o nelegélinej
praci a nelegalnom zamestnavani),. Available at: www.slov-lex.sk.

25 Slovakia, Act No. 82/2005 Coll. on lllegal Work and lllegal Employment (Zakon &. 82/2005 Z. z. o nelegéinej
praci a nelegalnom zamestnavani). Available at: www.slov-lex.sk.

26 Slovakia, Act No. 311/2001 Coll. Labour Code (Zakon ¢é. 311/2001 Z. z. Zakonnik prdce). Available at:
www.slov-lex.sk.

27 Slovakia, Act No. 595/2003 Coll. on Income Tax (Zakon ¢. 595/2003 Z. z. o dani z prijmov). Available at:
www.slov-lex.sk; Slovakia, Act No. 222/2004 Coll. on Value Added Tax (Zakon ¢. 222/2004 Z. z. o dani z pridanej
hodnoty),. Available at: www.slov-lex.sk

28 Slovakia, Act No. 124/2006 Coll. on Occupational Safety and Health Protection (Zdkon &. 124/2006 Z. z.
0 bezpecnosti a ochrane zdravia pri praci). Available at: www.slov-lex.sk.

2% Available at: www.uvzsr.sk/docs/leg/391 2006.pdf.

30 Slovakia, Act No. 124/2006 Coll. on Occupational Safety and Health Protection (Zakon &. 124/2006 Z. z.
0 bezpecénosti a ochrane zdravia pri praci). Available at: www.slov-lex.sk.
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“Okay, to spark it off, let me say that we don't [look out for] labour exploitation. During our
inspections, we monitor [employers’] observance of Labour Code provisions and check for
violations of the law on illegal labour and illegal employment in the scope of powers envisaged
by the law.” [M(1)]

,Dobre, tak uZ len dplne na zacCiatok uvediem to, Ze my to pracovné vykoristovanie
nezadefinujeme ako pracovné vykoristovanie. My pri kontrolnej ¢innosti sledujeme to, ¢i su
dodrzZiavané ustanovenia zakonnika prace, Ci je dodrZiavany zakon o nelegalnej praci a
nelegalnom zamestnavani a v tychto intenciach teda v tych moZnostiach, ktoré mame a aké
Su nase opravnenia, sledujeme ¢i su tieto predpisy dodrZiavané.”[M(1)]

The labour inspectors perform monitoring, carry out inspections and supervise activities of
temporary job agencies (agentury do¢asného zamestnavania) [M(1)]; however, it is very
problematic to check upon practical observance of labour law regulations, for instance
fulfilment of labour contracts, if there are any. According to one participant of the focus group
[M(1)], it is impossible to prove unpaid salaries or excess work hours during inspections
because the inspectors only can check attendance records which, however, may be formally
impeccable. Furthermore, migrant workers are often reluctant to speak to inspectors due to
various factors (see section 6 on attitudes).

With respect to migrants, labour inspectorates also perform task No. 112, which reads:
“Inspect observance of labour conditions of foreigners who perform labour on the territory of
the Slovak Republic’. While this task was quoted by one respondent [M(1)], another
respondent who works with the labour inspectorate said that they focused on all workers
regardless of their nationality or legal status, i.e. without specific emphasis on migrant workers.

“We monitor violations of law as such. And we don't care whether they have been violated with
respect to this employee or that natural person. So, [we don't take] special interest in
foreigners.” [M(1)]

.My sledujeme porusenie zakona ako takého. A je nam jedno, vocCi ktorému zamestnancovi a
fyzickej osobe sa tie zakony porusuju. TakZe specialne cudzincov nie.” [M(1)]

The focus group also corroborated the assumption that government organs pay almost no
attention to migrant workers. Labour inspectorates usually carry out their inspections based on
motions (indications from third parties, e.g. foreign police or natural persons); they receive
between five and six thousand such motions per year, while those pertaining to migrants make
up a “negligible proportion” [FG(M)]. Besides, what this research project understands as labour
exploitation, they tend to define as something else, e.qg. illegal labour (see above).

‘[We don't deal with] classic illegal employment the EU is interested in; [instead], we encounter
illegal employment of those foreigners who have been granted residence permit in Slovakia,
only for a different purpose.” [FG(M)]

....nezistujeme to klasické nelegalne zamestnavanie, ktore EU a ktoré teda je sledované,
ktoré EU zaujima, a zistujeme nelegalne zamestnavanie cudzincov, ale tych ktori maju
povolenie na pobyt u nas na Slovensku, ale s tym, Ze ho maju ur¢eny na iny ucel.” [FG(M)]

During interviews, most representatives of labour inspectorates tended to use the term “abuse
of illegal labour”; at the same time, they relatively strictly distinguished between the issue of
trafficking in human beings and illegal labour on which they focus.

“As a monitoring body that specialises in [illegal] labour, trafficking in human beings does not
fall within our jurisdiction; we take a truly marginal part in educational programmes, but only
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with respect to training that focuses on labour inspectors as this is not the area that would be
our priority. As labour inspectors, [our principal focus] is illegal employment; this also includes
illegal employment of third country nationals.” [FG(M)]

LA jednoducho v ramci obchodovania s fudmi pre nas, ako organy dozoru, ktoré myslim
Speciality prace, je toto zaleZitost, ktora nam nespada do nasich kompetencii a skutocne iba
okrajovo sme zucastneni na nejakych vzdelavacich programoch (...) ale nie je to oblast, ktorej
by sme sa nejako prioritne venovali. Skér tou prioritnejSou z tychto, ktoré vykonadva inspekcia
prace ako taka, je oblast nelegalneho zamestnavania. A tam spada aj nelegalne
zamestnavanie cudzincov z tretich krajin.“[FG(M)]

Labour inspectorates have a rather limited number of employees (for example, allegedly two
inspectors in Bratislava) who have been trained in issues related to trafficking in human
beings. Training is provided by IOM International Organization for Migration (IOM) with whom
the labour inspectorates cooperate also on ad hoc basis, i.e. in case any of the parties need to
consult them about anything. It is these labour inspectors who, along with the immigration
police, inspect operations suspected of illegal employment of migrant workers. This practice,
however, is not stipulated by any legislation, and it is only based on the chief inspector’s
decision. The practice was introduced in reaction to practical needs and is considered
satisfactory for the time being [M(1)]. Apart from foreign police departments, labour
inspectorates cooperate with various other departments of the police force: the national unit to
combat illegal immigration, order police, departments for combating organised crime,
department for combating economic crime, and the National Anti-Drug Unit.

In cases of suspected labour exploitation, labour inspectorates document and evaluate the
situation with the help of questionnaires completed by employees who have been found at the
workplace (please see below). Also, they bind the employers to adopt measures aimed at
resolving problems at the workplace (e.g. putting out of operation appliances that have failed
to meet safety standards) and in case of major law violations impose fines on the employers
[M(1)]; however, they do not act further in the case but refer the cases to other relevant
institutions such as the foreign police [M(1)].

“One should note that we don't even catch the worst cases [the most serious law violations]
because if the police establish violation of our law or immigration laws — usually right in the
beginning because they have ways of finding out if someone illegally crosses the border — we
don't even interact with [migrant workers]; we merely see them being taken away in a paddy
wagon to be expulsed.” [M(1)]

.lam treba este povedat, Ze tie najhorSie pripady my nezachytavame, pretoZe ked Zzistia
zasadne hned na zaciatku poruSenie nasho zakona alebo imigracnych zakonov, oni
[cudzinecka policia] si to vedia vylustrovat, Ze nelegalne prekrocili hranicu, tak my sa s nimi
nestretavame. Iba ich vidime, ako ich odvezu v opancierovanom aute pre¢ a nasleduje
vyhostenie.“[M(1)]

Labour inspectorates do not provide special counselling to migrant workers; however, they do
provide counselling on the interpretation of the entire lllegal Labour and lllegal Employment
Act as such.

3.1.2. Police and law enforcement organs (category “P”)

Within the structure of the Slovak Police Force, matters related to labour exploitation and
trafficking in human beings are tackled by the Bureau of Border and Alien Police (UHCP),
particularly its National Unit to Combat lllegal Migration and foreign police departments (OCP).
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The National Unit to Combat lllegal Migration performs tasks related to police supervision over
trafficking in human beings, especially operative and investigative activities. It also pursues
coordination, expert and analytical activities (for example, membership in interdepartmental
task forces). The institution’s mandate is based on Interior Minister Order No. 165 and the
legal framework for its activities is provided by Article 179 of the Criminal Code®' as well as the
Act on Residence of Foreigners. Based on a bilateral agreement with the National Labour
Inspectorate, the two institutions carry out joint quarterly inspections of business subjects in
order to expose trafficking in human beings for the purpose of labour and sexual exploitation.

Suspected cases are assessed following the IOM guidelines on identifying trafficking in human
beings (see indicators below in section 3.1.4.).32 Since 2009, IOM and the Information Centre
for Combating Human Trafficking have been organising training aimed at identification of
victims of human trafficking, targeting members of the border and foreign police, members of
the National Unit to Combat lllegal Migration and officials of the interior ministry’s Migration
Office.®® In cases of suspected trafficking in human beings for the purpose of labour
exploitation, the National Unit secures evidence and testimonies until case prosecutor decides
to lay indictment. The problem is that cases of labour exploitation are prosecuted only if they
also involve trafficking in human beings. If they do not, the case is treated as a case of illegal
labour and/or illegal residence. However, the fieldwork suggested that labour exploitation of
migrant workers is rather frequent in Slovakia but cases involving human trafficking are, on the
contrary, very rare.

Q: “We keep speaking of trafficking in human beings but what about cases of labour
exploitation?”

A: “That’s the same thing because labour exploitation is one of the forms [of trafficking in
human beings]. The same goes for the victims.”

Q: “So labour exploitation always falls under Article 1797 There is no other way of qualifying it
but as trafficking in human beings?”

A: “Perhaps it could fall under fraud, depending on the case. We always [qualify it as]
trafficking in human beings.” [P(1)]

Q: ,Bavime sa o obchodovani s ludmi, ale ¢o v pripadoch pracovného vykoristovania?

A:,To je to isté, lebo pracovné vykoristovanie je jednou z foriem. To plati aj pre tieto obete.”
Q: ,CiZe pracovné vykoristovanie vam vZdy spadne pod §179? CiZe ind mozZnost nie je, len
obchodovanie s fud'mi.

A: ,MozZno by mohlo ist o podvod, to zavisi od pripadu. U nas je to vZdy obchodovanie
s ludmi.“[P(1)]

Like representatives of monitoring bodies, respondents from this category do not use the term
labour exploitation even in cases showing signs of labour exploitation (as per ILO Casebook of
Court Decisions, see above). Instead, such cases are qualified as illegal labour, and migrant
workers working without a valid permit are not viewed as victims but rather as perpetrators. To
this category of respondents, labour exploitation is relatively closely related to trafficking in
human beings, and cases of labour exploitation that do not involve human trafficking are
simply considered illegal labour.

31 Slovakia, Act No. 300/2005 Coll. Criminal Code (Zakon ¢&. 300/2005 Z. z. Trestny zakon). Available at:
www.slov-lex.sk.

32 Available at http://iom.sk/publikacie#cat3.

33 Kubovicova, K. (2013) Identification of Victims of Trafficking in Human Beings in International Protection and
Forced Return Procedures in the Slovak Republic, European Migration Network, Bratislava. Available at
file:///C:/Users/chudz 000/Downloads/emn-

sk studia identifikacia obeti obchodovania s ludmi v _procese medzinarodnej ochrany a nutenych navratov

v_sr sk 1.pdf.

20



“During those inspections we didn't really establish labour exploitation of migrant workers; [in
fact, most cases] of illegal employment occurred because the employers had failed to register
the employees with the Social Insurance Company. That alone is enough to view the person
as illegally employed. But | must say we have not exposed cases of labour exploitation that
would be related to trafficking in human beings.” [FG(P)]

» (-..) my sme ani pracovné vykoristovanie tych migrantov pocas tych kontrol nezistili, skor to
suviselo s tym, Ze ked boli zamestnani, ked’ sa to vyhodnotilo ako nelegalne zamestnanie, Ze
to bolo z toho dévodu, Ze ich podnikatel neprihlasil do socialnej poistovne. UZ na zaklade toho
sa da chapat ten Clovek ako nelegalne zamestnany. Ale Ze by pri nich dochadzalo k
pracovnému vykoristovaniu kde by, ktoré by suviselo s obchodovanim s lud'mi, takéto pripady
zistené neboli.“[FG(P)]

Certain statements made during the focus group indicate that labour exploitation of migrant
workers is perceived relatively moderately in the context of Slovakia’s labour market. Main
emphasis is put on Slovak nationals exploited abroad while the number of migrant workers
exploited in Slovakia is downplayed (FG). Furthermore, there is a dispute over voluntariness of
work in cases of labour exploitation and in cases of human trafficking. The focus group
revealed that labour exploitation perhaps is not viewed so seriously because the migrant
workers’ decision to continue working (even in exploitative conditions) is considered voluntary
and a matter of free will. Downplaying of migrant workers’ labour exploitation is also partially
caused by the overall economic and labour market situation in Slovakia including low wages
and the general shortage of jobs, which makes Slovak citizens willing to accept unsatisfactory
labour conditions (for example, unpaid overtime work, working based on trade licences instead
of proper labour contracts, etc.).

“Also, it is necessary to scrutinise closely whether somebody has truly become the victim of
labour exploitation or not. For all we know — given [the income difference between the Slovaks
and third country nationals] — you may think that some third country national is a victim of
labour exploitation but when you eventually meet him you are likely to find out that he is glad
to be able to work here for the money he receives... | can judge this because | have seen the
conditions in which our people work, for instance in Great Britain. | mean, this problem is of
incomparably greater dimensions over there and our people there work under incomparably
worse conditions than our information on labour exploitation here in Slovakia suggests.”
[FG(P)]

JA tieZ treba ako posudzovat, Ci ten Clovek je skutocne pracovne vykoristovany, alebo nie.
Lebo z nasho pohladu, aké prijmy maju tuto slovenski ludia, tak my si méZeme mysliet, Ze
obcan tretich krajin je pracovne vykoristovany, ale nakoniec ked’ s nim C&lovek pride do
kontaktu, tak on je rad, Ze za tie peniaze, ¢o tu dostane tu méZe pracovat’ (...) ja viem posudit
v akych podmienkach pracuju napriklad nasi ludia vo Velkej Britanii. AkoZe tam je ten problém
neporovnatelne vacsi a vacsich rozmerov, a teda ovela v horSich podmienkach tam ti nasi
fudia pracuju, ako ¢o my mame informacie o nejakom pracovnom vykoristovani tuto na
Slovensku.”[FG(P)]

The agents of the National Unit to Combat lllegal Migration encounter cases involving labour
exploitation of migrant workers approximately once a month. These are, however, cases of
human trafficking for the purpose of labour exploitation. They usually learn about them from
other organisations, both public (for example labour inspectorates) and private (e.g. non-
governmental organisations), but also from victims themselves. Non-governmental
organisations also provide expert information and training on human trafficking, which one P
group interviewee appreciated very much. Cooperation with state institutions, particularly with
law enforcement authorities and prosecutors, was assessed as rather rigid and inflexible,
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which ensues from the fact that trafficking in human beings and/or labour exploitation of
migrant workers is a rather new topic in Slovakia.

Foreign police departments (OCP) perform tasks in the field of inspection and monitoring as
well as functions with respect to police supervision and criminal law. They are responsible for
inland inspection, which includes, for instance, checking whether migrants’ labour activities are
in line with the purpose of their residence; however, labour exploitation of migrant workers is
not the principal agenda of the UHCP or OCP. Their activities are regulated particularly by Act
on Residence of Foreigners,® which does not include a single definition of labour exploitation
whatsoever; nevertheless, it provides for the possibility to grant a tolerated residence status to
migrants who have been illegally employed under particularly exploitative conditions (Article 58
Paragraph 3 of Act on Residence of Foreigners). So far, only one such tolerated residence
permit has been issued in 2013. Although one expert said it was unclear what exploitative
conditions meant, they presented examples in which it was possible to grant a tolerated
residence status.

“When [the institution of] tolerated residence for these persons was transposed from the
European directive into Act on Residence of Foreigners, it was made to include illegally
employed minor persons as well; according to the law, the residence status of these persons
is extended until they receive wages or remuneration for the work they have performed,
regardless of the concomitant circumstances. [In other words], the Act on Residence of
Foreigners guarantees that these persons will get paid even though [the employer] violated
labour law regulations.” [P(1)]

.My sme v podstate preberali eurdpsku pravnu smernicu ked’ sa definoval, teda zakotvoval do
zakona o pobyte cudzincov tento tolerovany pobyt prave tymto osobam, aj vratane nelegalne
zamestnanej maloletej osobe, kedy prave z tohto dévodu, Ze nebola vyplatena mzda, odmena,
za tu pracu, ktoru vykonal, hoci to bolo za takych alebo onakych podmienok neprimeranych,
tak v podstate do tej doby, kym nie je vyplatena, sa ten pobyt aj prediZuje. CiZe tam ten zékon
0 pobyte cudzincov takéto osoby aj chrani pred tym, Ze nebude vyplatena mzda ak nie su
dodrZané takéto pracovno-pravne preapisy z tohto pohlfadu.”[P(1)]

OCPs tackle primarily problems related to migrants’ residence status; if they suspect labour
exploitation, they refer the case to the National Unit to Combat lllegal Migration [P(1)]. Labour
exploitation is here understood as violation of labour legislation (see above) and is assessed
by labour inspectorates who then report back to the immigration police. With respect to labour
exploitation of migrant workers, OCPs grant tolerated residence permits to third country
nationals who have been illegally employed under particularly exploitative conditions for the
purpose of criminal proceedings (Article 58 Paragraph 3 of Act on Residence of Foreigners):

“Upon a request of a law enforcement authority the police department can grant a tolerated
residence permit to a third country national who have been illegally employed under
particularly exploitative conditions or to an illegally employed minor if the presence of the said
third country national in the territory of the Slovak Republic is necessary for the purposes of
criminal proceedings. The police department grants the tolerated residence permit for 180
days. The police department can extend the tolerated residence permit by 180 days, even
repeatedly, until the criminal proceedings are lawfully concluded or until the third country
national is compensated for the performed work.’®

34 Slovakia, Act No. 404/2011 Coll. on Residence of Foreigners (Zakon ¢. 404/2011 Z. z. o pobyte cudzincov).
Available at: www.slov-lex.sk.

35 Slovakia, Act No. 404/2011 Coll. on Residence of Foreigners (Zakon ¢. 404/2011 Z. z. o pobyte cudzincov),
Para 58 Art. 3. Available at: www.slov-lex.sk.
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It should be noted that tolerated residence permit is only granted if the victim’s presence is
required for the purposes of the criminal proceedings. The victims are thus viewed as
instruments of criminal proceedings.

OCPs encounter illegal employment (see the definition above) of migrant workers several
times a month; they learn about them either based on their own inspection activity or from
other public institutions (e.g. labour inspectorates) or individual citizens. Respondents
assessed the cooperation with labour inspectorates as exceptionally good. This was, however,
due to established personal contacts and cooperation since ‘those people know each other
beyond their professional duties, they know each other personally and it really works perfectly.
They are in touch, they can call each other on the phone, even outside office hours. There is
no problem — you can share or exchange information anytime.” [P(1)] Apart from labour
inspectorates, OCPs also cooperate with the Labour Ministry and the Ministry of Foreign and
European Affairs of the Slovak Republic.

One P group respondent referred to inspections that exposed two illegally employed migrant
workers in 2013.

LBut labour exploitation was not an issue there as [they were illegal] only because their
employer had failed to register them with the Social Insurance Company; otherwise they had
proper residence permits, so [their legitimacy] was no problem. This year, we have had some
eight cases so far, | believe, but again [it is not related to] labour exploitation...”[P(1)]

»10 vSak neméZeme hovorit 0 pracovnom vykoristovani, pretoZe to bolo len na zaklade toho,
Ze ich podnikatel neprihlasil do socialnej poistovne. Oni mali ina¢ opravneny pobyt, tak tam v
tejto otazke nebol problém, a tento rok mame myslim nejakych osem zatial, ale tieZ pracovné
vykoristovanie tam...“[P(1)]

According to the Situation Report on Seeking and Combating lllegal Labour and lllegal
Employment in 2013,% monitoring and inspection bodies during the examined period identified
a total of 22 illegally employed migrant workers, including 19 third country nationals. Twelve of
these third country nationals were holders of the type of residence permits that did not allow
them to work in Slovakia. The inconsistency between this statistic and the number and the
quote above indicates that some state officials may lack awareness about the situation of
migrant workers in the labour market in Slovakia.

3.1.3. Inspections

The inspections are carried out by labour inspectorates in cooperation with labour offices’
departments of control and foreign police departments. Once every three months, joint
inspections are carried out in cooperation with the National Unit to Combat lllegal Migration;
these inspections are specifically aimed at exposing cases of trafficking in human beings.

The inspections focus particularly on employers. Labour inspectors and inspectors with
departments of control are entitled to enter private property and private objects that are
registered as places of business activity, but are not allowed to enter private homes. They
avoid checking upon private dwellings in order not to breach the sanctity of the home, which is
guaranteed by the Slovak Constitution; only the police are allowed to enter private dwellings

36 Available at: https://It.justice.gov.sk/Attachment/4%20vlastnymat_rtf.pdf?instEID=-
1&attEID=63951&docEID=356225&matEID=7141&langEID=1&tStamp=20140328094024737.
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based on a court warrant [M(1)]. Yet, one of the respondents suggested that private dwellings
could well be the hotbed of labour exploitation.

“We are also not allowed to inspect [private individuals] who build houses or garages through
a self-help scheme. That is another legislative loophole because there can be a lot of [illegal
labour] there in my opinion. For the time being, nobody is allowed to intervene, perhaps except
the foreign police department, which is allowed to check out for foreigners but only in the case
of suspected trafficking in human beings or illegal residence.” [M(1)]

JA takisto nechodime ani zatial v tych pripadoch, ked' je vyslovene svojpomocna vystavba
domu alebo garaze. To, by som povedal, je tieZ urcita legislativna diera, lebo podla mria tam
sa toho méZe vyskytovat dost. Ale momentalne na to nema nikto dosah. Okrem cudzineckej
policie, ktora méZe nahanat cudzincov, ale to len kvéli tomu, Ze je tam bud’ problém
obchodovania alebo nelegalny pobyt.“[M(1)]

The view that the constitution-guaranteed sanctity of the home is a problem for the police as
well as for labour inspectors was seconded by another respondent.

“Another area of [desirable improvement] is legislation, especially with respect to our scope of
authority, i.e. your question on us checking people’s private homes. But here it gets tricky
because [such powers would infringe on] constitutional rights, sanctity of home and so on; |
can hardly imagine [parliament passing legislation that would allow us] to open the door and
enter people’s homes without a court's authorisation. So, there is certainly room for
improvement but that room is rather difficult to fill [without controversy].” [P(1)]

LA druha oblast’ samozrejme je ta legislativna vo vztahu najméa k opravneniam, t.j. to, ¢o ste sa
pytali, ¢i sme opravneni vstupovat’ do obydli. Ale zase sa tu naraZa uz na ustavné prava, na
nedotknutelnost’ obydlia a tak dalej. A tu by sa asi tazko prerazila ta mozZnost mat’ take, Ze
bez suhlasu sudcu. TakZe asi taZzko by to bolo mozZné v takej beznej kontrolnej ¢innosti, Ze si
otvorim dvere do domu len tak. To urcCite nie. TakZe tu urCite su medzery, ale to su aj
medzery, ktoré skor nie su riesitelného charakteru.”[P(1)]

Labour inspections target primarily illegal labour and illegal employment, as opposed to labour
exploitation of migrant workers.

“Recently we have intensified cooperation with the foreign police. It is either at request of the
foreign police as they want to check upon concrete individuals. Meanwhile, we do our job and
check the employer from the viewpoint of illegal labour or illegal employment.”[M(1)]

,Dost vela teraz v poslednom éase spolupracujeme s cudzineckou policiou. CiZe, bud’ je to na
vyZiadanie cudzineckej policie, ked oni v ramci svojej ¢innosti kontroluju tu samotnu fyzicku
osobu. A my zase v ramci svojej kontrolujeme toho zamestnavatela, ¢o sa tyka nelegalnej
prace, nelegalneho zamestnavania.”[M(1)]

Foreign police departments check upon individuals’ legitimacy in terms of residence status,
while leaving criminal law aspects up to the National Unit to Combat lllegal Migration. OCPs
do not have the powers to deal with severe forms of labour exploitation, but as one respondent
pointed out [P(1)], these powers rest with the labour ministry. This might be due to the fact that
labour exploitation is primarily viewed as a violation of labour legislation, and not as a criminal
act. OCP inspections are carried out in compliance with Article 75 of the Act on Residence of
Foreigners®” and include different types of checks.

37 Slovakia, Act No. 404/2011 Coll. on Residence of Foreigners (Zakon ¢. 404/2011 Z. z. o pobyte cudzincov).
Available at: www.slov-lex.sk.
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“We even perform various types of inspection. Some measures are taken before migrants are
granted a residence, or rather before they enter [the territory of] the Slovak Republic. At this
point, we check what they are up to, where they want to work, whether everything is all right
and so on.” [P(1)]

,Dokonca mame rézne formy kontroly. Opatrenia sa vykonavaju pred udelenim pobytu, resp.
pred tym vstupom do Slovenskej republiky. CiZze sa preveri a dopredu ur¢i, Ze &i chce to robit,
ako tu chce robit, ¢i je to v poriadku.”[P(1)]

Labour inspectors use a questionnaire that is supposed to help them establish individual
employees’ job positions at the workplace, their labour conditions, the contractual basis of their
employment (i.e. type of labour contracts), how they got into the job position (i.e. who
recommended or brought them in), who they concluded their agreements with and so on
[M(1)]. However, this questionnaire cannot be considered a full-fledged checklist to identify
victims of labour exploitation. The inspectors strive to establish the so-called objective state of
affairs on which they make out a protocol that features inspection conclusions and must be
signed by all parties involved.

After labour inspectors have checked the place visually, they check identification papers of
present individuals and ask them additional questions that are not too difficult.

“I take a look at documents, then | take a look at the individual and | have seen what he does. |
am able to assess [the situation] even without him having to tell some long-winded stories or
answer any concrete questions. We can actually show them [in a sort of sign language]
questions like ‘what do you do, how long have you been doing it for and what do you get for
it.” [M(1)]

JA ja si pozriem doklad, pozriem si tu fyzicku osobu a videla som, ¢o robi. Tak viem zhodnotit
bez toho, aby on musel nejaké siahodlhé vyjadrenia rozpravat alebo nejaké konkrétne otazky
odpovedat. A to, Ze '¢o robis, odkedy robis a ¢o za to dostavas?’, to mu vieme aj ukazat.”

IM(1)]

During check-ups, labour inspectors often encounter the language barrier, which they typically
overcome with the help from migrant workers at the workplace who claim they are able to
interpret. Labour offices’ departments of control find hiring interpreters difficult for three
reasons: first, they cannot afford them due to financial and organisational reasons; second,
they seldom know the destination business in advance; last but not least, valid laws do not
require them to provide interpreters, which is why they do not do it. At request, though, labour
inspectors can use the services of interpreters who cooperate with the foreign police [P(1)].
The National Unit to Combat lllegal Migration distributes information fliers in several different
languages including Vietnamese, Korean, Romanian, etc. The interpreters are hired at the
point when potential victims of trafficking in human beings have been identified, otherwise it
would be too costly [P(1)].

3.1.4. Organisations providing victim support services (category “S”)

The organisations that specialise in providing victim support services encounter labour
exploitation of migrant workers either as part of helping victims of trafficking in human beings,
which is their principal agenda [S(4)] or as part of everyday routine work with their migrant
clients [S(3)]; however, according to representatives of the former organisations, they most
frequently come in touch with Slovak victims who have been trafficked abroad [S(4)].
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“The victims are mostly Slovaks but every now and then we see a foreign victim as well.”[S(1)]
,V&csinou su to slovenské obete, ale tu a tam sa najde aj zahrani¢na obet’.”[S(1)]

With respect to migrants who were identified as victims of trafficking in human beings, these
organisations target all categories of migrants, i.e. the legal status of migrant workers or their
country of origin do not affect the organisations’ approach. However, in case a migrant was
exploited but did not qualify as a victim of trafficking in human beings, the country of their
origin and their residency status could determine the extent of the help he or she is eligible to.
This is due to the fact that the support organisations have a strictly defined target group
(usually third country nationals with both legal and illegal residence status) as such
organisations’ activities are based on specific projects limited by the donors’ requirements
regarding target group, timeframe and scope of activities. Therefore, in some cases the
country of origin or the illegality of migrant’s status can become disqualifying conditions in
access to support services, and the organisations are either not able to provide help at all, or
the migrant is required to legalise his or her status first.

“Well, if they are illegally resident and have no way of legalising their residence in Slovakia, we
can only offer them a programme of assisted voluntary return plus reintegration. If they are
third-country nationals with the status of a permanent resident, our Migration Information
Centre is able to help them with social security, residency, education, finding a job, virtually
anything; | repeat: if they are third-country nationals who reside here legally. If they are EU
nationals, our possibilities to help them are rather limited because our Migration Information
Centre is only designed for third-country nationals who legally dwell on Slovakia’s territory. So,
yes, we distinguish between them in this sense but we never tell people from any of these
categories: go away because we don't deal with you. {S(1)]

,No, ak je to nelegalny cudzinec, tak nema si ako legalizovat’ pobyt na Slovensku, lebo taka
moZnost’ neexistuje, tak vieme mu ponuknut’ len program asistovanych dobrovolnych navratov
spét’ do krajiny pévodu plus reintegraciu. Ak je to obCan tretej krajiny, ktory tu ma trvaly pobyt,
tak v ramci migracného informacného centra mu vieme poméct so socialnym zabezpecenim,
pobytom, vzdelavanim, najst pracu, vsetko mozné. Ak je tu legalne a ak je z tretej krajiny. Ak
je to ob¢an eurdpskej unie, zase, vieme mu pomdct v obmedzenej miere, pretoZe migracné
informacné centrum je len pre obéanov tretich krajin, ktori su tu legalne. TakZe v tomto zmysle
to rozlisujeme, ale nerozlisujeme to tak, Ze ktorakolvek z tych kategorii, ked' by prisla, tak by
sme povedali nechod'te prec¢, lebo vami sa nezaoberame.“[S(1)]

Since support organisations lack the resources to search for victims themselves, most of their
clients are referred to them by other organisations or concerned individuals [S(5)]. Support
organisations cooperate with other institutions (both state, for example labour inspectorates,
foreign police, prosecutors’ offices, and non-governmental) not only with respect to referring
suspected victims of human trafficking and/or labour exploitation, but also in the area of
sharing expert information. The cooperation was assessed as satisfactory, particularly
between NGOs. However, respondents highlighted that the quality of cooperation greatly
depended on the respective institutions’ personnel and their engagement in the issue of labour
exploitation and/or human trafficking.

To identify victims, they use brochures [S(2)], which feature indicators that help them identify
victims of trafficking in human beings. Victims are identified by NGOs who are contracted by
the Ministry of Interior to run the Programme of Support and Protection of Victims of Human
Trafficking. Victims are identified during a so called identification interview in which the
interviewer uses the above mentioned brochures. Indicators are concerned with several areas:
age, gender, nationality, identification documents, last place of residence and circumstances.
26



Each area features several questions to be considered that are based on the existing
knowledge of human trafficking cases. For instance, “Does the person’s nationality correspond
with countries of origin from which victims of trafficking usually originate?” When conducting
the identification interview, the interviewer must approach the suspected victim with sensitivity
and take into account cultural, social and gender specifics. The interview setting must also be
carefully considered (e.g. the interviewer's gender, privacy and confidentiality, non-
judgemental tone used by the interviewer etc.). The brochures further contain a set of
questions to be asked inquiring about the suspected victim’s recruitment (e.g. What made you
leave your home? How did you get here?), transportation (e.g. Did you have your own
passport? Who organised your journey?) and exploitation (e.g. Is your job different from the
one you were promised? Were you forced in any way to do this job?). The questionnaire also
contains additional questions about sexual exploitation, labour exploitation, organ removal,
forced begging and questions for minors. Questions regarding labour exploitation are
concerned with the possibility of the suspected victims being indebted to their employers and
being threatened.

Support organisations focusing on victims of human trafficking pursue their activities in
compliance with the National Programme of Combating Trafficking in Human Beings [S(2)]
and based on a contract with the Ministry of Interior, which has contracted these organisations
for the purpose of implementing the Programme to Support and Protect Victims of Trafficking
in Human Beings. The victims of trafficking in human beings that have been placed into this
programme are provided with protected housing at a secret address, legal counselling,
financial assistance, medical care, retraining and language courses, personal assistance and
psychological support.

The organisations whose principal agenda is not to support victims of trafficking in human
beings [S(3)] encounter labour exploitation of migrant workers more or less accidentally while
tackling their clients’ problems with residence permits, integration to the labour market, etc.
These support organisations focus primarily on providing counselling and support to victims.

At the same time, some of the support organisations also specialise in prevention and building
expert capacities (for example police officers, labour inspectors, social fieldworkers) through
educational activities [S(5)]. Besides, some of them perform tasks in the field of monitoring and
defending workers’ rights; however, these activities usually take place on an individual basis,
which is why they cannot be described as traditional advocacy activities.

“Defending workers’ rights is what | was talking about. If anything happens, they can turn to
our legal counsel who will help them to resolve their situation.” [S(1)]

,Obhajoba prav pracovnikov, to je to, ¢o som spominal. V pripade, ak sa nie¢o stane, tak
mdézu vyuZit nasho pravneho poradcu, ktory im poméze, akym spdsobom vyriesit tu situaciu.”

[S(1)]

In cases of suspected labour exploitation, victim support organisations perform various tasks
that range from documenting and evaluating the situation [S(3)] to providing basic initial
information to victims and other public institutions [S(3)] to adopting measures aimed at
protecting the victims from further exploitation [S(2)] .
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3.1.5. Judges and prosecutors (category “J”)

The Office of Special Attorney deals with cases of labour exploitation and trafficking in human
beings only when these cases involve organised crime gangs,®® which is the highest form of
organised crime [J(1)]. So-called regular cases of labour exploitation and trafficking in human
beings - i.e. those that do not involve organised crime gangs - are tackled by district or
regional attorneys’ offices. The Office of Special Attorney performs traditional tasks in the field
of criminal law. Special prosecutors personally participate in these activities, laying indictments
and supervising concrete cases [J(1)]; at the same time, they supervise legitimacy of criminal
proceedings and investigations, making sure victims’ rights are being respected. In compliance
with Article 14 of the Code of Criminal Procedures, their role is primarily a reactive one as
opposed to that of prevention or defending workers’ rights. The principal role of specialised
criminal courts is to apply the Code of Criminal Procedures.

“A court is not here to protect or condemn anybody. So, our mandate according to the law —
and that goes for any court in any democratic society — is to adjudicate on [cases concerning]
corruption or organised crime, as opposed to struggle against [these phenomena]. Its role is
not to combat illegal labour or any other criminal activity... We are here to judge
independently.”[J(1)]

,Sud tu nie je na to, aby chréanil alebo odsudzoval kohokolvek. CiZe nasim mandatom zo
zakona, a to je mandatom kazZdého sudu v demokratickej spolocnosti, Ze sud nebojuje proti
korupcii, sud nebojuje proti organizovanému zloc¢inu, sud sudi tieto veci. Jeho ulohou nie je
potierat nelegalnu pracu ani Ziadnu trestnu ¢innost. (...) My sme nieco, ¢oho ulohou je
nezavisle posudit.“[J(1)]

Generally speaking, Slovak prosecutors and judges rarely encounter labour exploitation. Most
frequently they deal with cases of labour exploitation that are combined with trafficking in
human beings; occasionally, though, they deal with cases involving classic slavery or other
types of personal freedom restriction. In tackling such cases, they cooperate primarily with the
Department of Crime Prevention of the Ministry of Interior and the Information Centre to
Combat Trafficking in Human Beings, which reports to the same ministry. Several respondents
agreed on the need for further education of law enforcement officers in the field of treating
victims of labour exploitation, this despite the fact (or perhaps exactly because of it) that these
cases are very rarely brought to justice in Slovakia [J(1)].

“Treating the victim is always a problem because it is very difficult to distinguish between a
true victim and somebody who maybe doesn’t even realise that they have been trafficked. Be
it as it may, the attitude of police officers of the first contact is often inadequate.”[J(1)]

,VZdy je to problém, ako sa spravat k tej obeti. Lebo to rozdelenie, ¢i je to skutocne obet alebo
je to ¢lovek, ktory si moZno ani neuvedomuje, Ze bol niekym zobchodovany, je velmi tazké a
ten pristup policajtov na tom prvom kontakte ¢asto nie je dostato¢ny.“[J(1)]

According to the respondents, education should be systematic and cyclical and should be
available to police officers as well as to prosecutors and judges. The principal philosophy of

38 Article 129 Paragraph 4 of the Criminal Code reads: “For the purpose of this law, an organized crime gang is a
structured group comprising at least three individuals, which operates over a certain period of time and acts in a
coordinated way in order to perpetrate one or more crimes, the criminal offence of legalising income from criminal
activity in compliance with Article 233 or other corruption-related criminal offence in compliance with Chapter
Eight, Part Three of the Special Section for the purpose of gaining direct or indirect financial or other benefits.”
Available at: www.slov-lex.sk.
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this education is that migrants who have become victims of labour exploitation are in a much
more vulnerable position than Slovak citizens in a similar situation.

“This type of crime requires a special approach. We cannot apply procedures that are used
when investigating regular criminality. | mean, the victims are foreigners who are not familiar
with the law, local conditions, our country’s life and institutions; they have a different mentality
and different approaches to life. All this must be taken into account during the investigation.
Most importantly, one must bear in mind that these victims suffer; they have been deceived
and they need help.”[J(1)]

Llento druh kriminality si vyZaduje osobitné pristupy. NeméZu byt aplikované pristupy, ktoré
sa pouZivaju pri dokazovani bezZnej kriminality. Predsa len, obete su cudzinci, ktori sa
nevyznaju v oblasti prava, v miestnych podmienkach, nepoznaju Zivot v nasej krajine, maju inu
mentalitu, iné pristupy k Zivotu. Toto vsetko treba zohladriovat pri tom vysetrovani. A hlavne
treba mysliet’ na to, Ze tieto obete trpia, su podvedené a oklamané a treba im nejako poméct.”
[J(1)]

The only problem is financing such educational programmes; neither the Ministry of Justice
nor the Ministry of Interior seem to have the necessary funds [J(1)].

3.1.6. Lawyers (category “L”)

Lawyers who work for non-governmental organisations [L(2)] relatively frequently encounter
labour exploitation of migrant workers in the line of duty; however, these cases do not make up
their principal agenda as they tackle primarily their clients’ problems related to residence
status. This has to do with the prevailing model of financing non-governmental organisations,
which is pegged to concrete projects with limited discretionary activities. Nevertheless, if their
clients become victims of labour exploitation, they either provide free counselling to them or
negotiate on their behalf with the employer in question. The cases that are likely to go as far
as criminal proceedings are usually referred to lawyers who specialise in such cases.

“We are rather the kind of organisation which, if it learns about it, strives to advise them or
refer them to a place where they can get the help they need. So, it is mostly counselling with
us; | cannot see us anywhere else.”[L(1)]

.My sme skér taka organizacia, ktora, ak sa o tom dozvie, snaZi sa im poradit’ alebo ich poucit
o tom, kde inde hladat tu pomoc. TakZe to poradenstvo, inde nas nevidim v tomto.“[L(1)]

These organisations relatively often encounter cases of labour exploitation.
“If I think of it, every second [client] can be [exploited] in my opinion.”[L(1)]
LKazdy druhy [klient] podla mria méZe byt [vykoristovany], ked’ sa nad tym zamyslim.“[L(1)]

‘[They are mostly] softer forms of labour exploitation — they didn’t have proper labour contracts
or were not paid for overtime work.”[L(1)]

J[lde o pripady] tych lahsich foriem pracovného vykoristovania — nemali poriadne pracovné
zmluvy, nevyplacali im nad¢asy.“[L(1)]

They usually learn about these cases directly from clients, in the process of helping them solve
problems related to their residence status. An absolute majority of these cases is not solved at
all. According to one of the respondents [L(1)], 90% of their clients lack the necessary

29



perseverance. Only a few cases actually make it to the stage of criminal proceedings, at which
point they are taken over by lawyers with commercial law firms; however, neither commercial
nor third sector lawyers actively search for cases of migrant workers’ labour exploitation.

The activities and professional standards of commercial lawyers are governed by the
Advocacy Act.*® In compliance with the law, they provide their clients with legal counselling
and legal services (i.e. legal representation) in criminal proceedings; they also perform roles in
the field of victim support and defending workers’ rights. Besides, some of them [L(1)] are also
active in terms of monitoring and analysing the state of affairs in the field of migrant workers’
labour exploitation.

Respondents from this category agreed on the importance of further education in this area,
including exchange of experience between law firms [L(1)] and intensified cooperation with
organisations that specifically deal with the issue of migrant workers’ labour exploitation [L(1)].

3.1.7. Recruitment and employment agencies (category “R”)

We managed to get one recruitment agency involved in the research project; however, this
subject is not a classic employment agency but acts rather as a mediator between employers,
migrant workers and the foreign police. In this capacity, it has no influence over labour
exploitation.

“I cannot tell you much as far as compensation for overtime work is concerned. It is the
exclusive business of my clients; | do not intervene with, nor have access to these issues.”

[R(1)]

»1oto vam neviem povedat, ¢o sa tyka ¢i uz preplacania nadc¢asov alebo podobne — to je vec
vyloZene mojich klientov, do tychto veci ja nezasahujem, ani nemam pristup.”[R(1)]

3.1.8. Workers’ organisations and trade unions (category “W”)

Workers’ organisations focus particularly on monitoring, counselling, victim support and
defending workers’ rights. Although workers’ organisations and trade unions in Slovakia are
aware of migrant workers and their problems, they do not show specific interest in this
category of workers [FG(W)]; instead, they focus on helping Slovak citizens who intend to
travel abroad to seek jobs [W(1)].

“As far as our activities on the territory of the Slovak Republic are concerned, true to goals,
roles and missions of the trade union movement [we place emphasis on] helping and assisting
all employees, i.e. including migrants who work for our employers either based on work
permits or [as victims of] illegal employment.” [FG(W)]

,Co sa tyka pdsobenia na uzemi Slovenskej republiky, s odkazom na ciele, ulohy a poslanie
odborového hnutia tam mame zaujem pomahat’ a poskytovat’ pomoc vsetkym zamestnancom,
to znamena je to kategdria aj migrantov, ktori pracuju u nasich zamestndvatelov na zaklade
bud’ povolenia, alebo teda stavaju sa aj pripady nelegalneho zamestnavania.”[FG(W)]

Migrant workers’ rights are specifically monitored only by migrant organisations that, inter alia,
monitor the further integration of their fellow countrymen in the labour market. In this context,
one could rather speak of preventive measures as these organisations are striving to help their

39 Slovakia, Act No. 586/2003 Coll. on Advocacy (Zakon &. 586/2003 Z. z. o advokdcii). Available at: www.slov-
lex.sk.
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fellow countrymen find legal jobs abroad, improve their language skills, develop their labour
skills and enhance their qualifications [W(1)]. Regular workers’ organisations seem to
distinguish especially between categories of legal vs. illegal workers, i.e. migrant status does
not affect the organisation’s approach to the workers. Treatment of workers depends on the
legality of their work as it requires different administrative procedures. For instance, the largest
trade union in Slovakia can appoint their lawyers to represent exploited workers who worked
legally regardless of the residence status (migrant/non-migrant).

If a worker worked in Slovakia illegally, the workers’ organisations focus mainly on the violation
of their rights and of the valid Slovak legislation by the employers. Using the method of
negotiations, they therefore strive to ensure that employers do not employ workers illegally
[W(1)]. In situations of suspected labour exploitation, they cooperate with labour inspectorates
and labour offices with whom they search for solutions should the case of exploitation occur. In
such cases, they document the case [W(1)], provide assistance to victims and inform other
public organisations (particularly labour inspectorates), which subsequently act upon that
information [W(1)]. However, it should be noted that workers’ organisations do not use any
checklist for assessing suspected cases of labour exploitation. The largest workers’
organisation [W(1)] does consider introducing some sort of checklist in the future. At the
moment they only use existing labour legislation as a guideline, i.e. they assess compliance
with the labour legislation (for example working hours, payment of social security benefits,
minimum wages, health and safety in the workplace etc.). They usually hear about such cases
from natural persons. The largest workers’ organisation, according to one W group
respondent, is also able to actively search for cases, but they usually target workplaces in
which exploitation was indicated. Based on individual indications they tend to conduct
exploration in a larger scale.

3.1.9. Employers’ organisations (category “E”)

Employers’ organisations do not pay any attention to issues related to labour exploitation
whatsoever; a fact that was independently corroborated to us by one respondent who
represented the largest association of employers in Slovakia and a representative of another
important employers’ association who refused to take part in the research project, arguing that
their organisation did not deal with these issues at all but that its principal mission was to
defend employers’ rights and interests, for instance vis-a-vis the government, which is why
they completely ignored migrant issues. According to the respondent who did take part in the
project [E(1)], it was up to government institutions, for instance labour inspectorates or the
police, to tackle the issue of migrant workers’ labour exploitation.

3.1.10. National policy experts (category “N”)

The institutions from this category focus primarily on coordinating campaigns against
trafficking in human beings; the umbrella institution for the entire agenda is the Ministry of
Interior, particularly its Department of Crime Prevention whose activities are regulated by
Crime Prevention Act.*® Apart from other activities, the department organises awareness-
raising activities and provides counselling and support to victims of labour exploitation, but
only those who are simultaneously victims of trafficking in human beings. Based on Interior
Minister Order No. 47/2008, the Information Centre to Combat Trafficking in Human Beings
oversees the Programme to Support and Protect Victims of Trafficking in Human Beings;

40 Slovakia, Act No. 583/2008 Coll. on Crime Prevention (Zakon ¢. 583/2008 Z. z. o prevencii kriminality a inej
protispolo¢enskej ¢innosti), available at: www.slov-lex.sk.
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however, the programme’s practical implementation is up to contracted non-governmental
organisations.

The Information Centre’s activities are regulated primarily by Crime Prevention Act and
Directive of the European Parliament and of the Council 2011/36/EU of 5 April 2011 on
preventing and combating trafficking in human beings and protecting its victims. As part of its
activities, the Information Centre monitors trafficking in human beings in the form of gathering
relevant statistical data; however, it focuses primarily on supporting Slovak victims of
trafficking in human beings while migrant workers form a relatively marginal share of its target

group.

“So far, we have not come in contact with migrant workers on a large scale. Most of the victims
that have been placed into our programme to support and protect victims of trafficking in
human beings were of Slovak origin, which means they were Slovak citizens who had been
trafficked either outside of the territory of the Slovak Republic or on its territory. So, [migrant
workers] are a bit marginal [for us].” [FG(N)]

LA s migrantmi sme doteraz vo velkom rozsahu neprichadzali do kontaktu, vd¢sinou ¢o sme
mali obete, ktoré boli zaradené do nasho programu ochrany a podpory obeti obchodovania s
fud'mi, véacsina bola slovenského pévodu, teda boli obcanmi Slovenskej republiky, ktori boli
obchodovani bud’ teda mimo tzemia Slovenskej republiky alebo teda aj na uzemi Slovenskej
republiky. TakZe ti migranti su trosku okrajovo.”[FG(N)]

Category “N” institutions learn about concrete cases from other organisations, both public (e.g.
Immigration Office) and private ones (e.g. non-governmental organisations). The standard
process of reporting cases involving potential victims of trafficking in human beings is via
telephone.

3.1.11. Mandate with respect to child exploitation

According to several respondents [e.g. J(1); L(1); M(1); S(1); W(2)], labour exploitation of
children is non-existent in Slovakia. Sometimes, juvenile persons are illegally employed,
especially by private individuals (e.g. cleaning services); however, some respondents refused
to qualify this as labour exploitation or forced labour [e.g. M(1)]. Some respondents [J(1); L(1)]
cited sporadic cases of labour exploitation of juvenile migrants (i.e. between 15 and 18) but no
cases of exploited minors under 15. According to one of the respondents [M(1)], migrants
younger than 18 are exempt from material liability, which is why employers refuse to hire them
since they are not obligated by law to indemnify the loss incurred through their fault to the
employer. A number of respondents [e.g. J(1); S(2)] mentioned cases of forced begging by
children from Romanian Roma families; however, the respondents either did not consider this
to be a severe form of forced labour or were not sure how they should qualify it.

“We had that in Slovakia a couple of years ago; about four or five years ago, we had a case
when children, literally 10-year-old little kids, were forced to beg by adult perpetrators who
subsequently collected the money from them... If | remember correctly, it was the Roma from
Romania... But it is a matter of definition whether this would qualify as forced labour or not.”

[J(1)]

»,10 bolo aj na Slovensku pred par rokmi; 4-5 rokov dozadu sme tu mali pripad, kedy viastne
deti, vyslovene deti plus-minus 10 ro¢né boli nutené k Zobraniu. S tym, Ze potom dospeli
pachatelia od nich brali tie vyZobrané peniaze. (...) Ten pripad, ked’ si spominam, to boli
rumunski Romovia. (...) Ale ¢i to podradit pod tu nutenu pracu, to je otazka definicie.”[J(1)]
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The respondents seemed to disagree over which institution should intervene against child
exploitation. One respondent [J(1)] suggested both the police and the prosecution should
certainly intervene in particular cases. Others [e.g. L(1)] argued that the power to intervene
should rest with labour inspectorates and the Department of Socio-Legal Protection and Social
Guardianship of the Ministry of Labour, Social Affairs and Family; it remains a question,
though, how this department would learn about cases of child exploitation [L(1); S(1)]. In such
cases, the Ministry of Interior could also place the children to the Programme to Support and
Protect Victims of Trafficking in Human Beings and entrust them to the care of non-
governmental organisations that are contracted to provide support to these victims, for
instance Slovak Catholic Charity [L(1)]; in order to be eligible to enter the programme, though,
these children would have to be victims of trafficking in human beings. Potential victims of
human trafficking are at first identified by support organisations via checklists, particularly the
one designed by IOM. Support organisations then submit the results of their assessment to the
National Coordinator for Combating Trafficking in Human Beings who then either official
recognizes the victim (allowing them to enter the Programme to Support and Protect Victims of
Trafficking in Human Beings) or not (see above in section 3.1.4.).

3.2 Forms and frequency of incidents of labour exploitation
encountered by experts in their work; economic areas
affected

3.2.1. Forms of labour exploitation

Generally speaking, the most frequent form of migrant workers’ labour exploitation is
trafficking in human beings for the purpose of labour exploitation, which was indicated
by 17 respondents. The second most frequent form is employment of migrant workers
under particularly exploitative conditions, which was chosen by 13 respondents. Seven
respondents cited forced labour including debt bondage, while slavery and child labour
were each highlighted by three respondents.

Forms of labour exploitation Number of indications by professional group
M P S J L R| W| E| N
Slavery - 1 - 1 1 - - - -
Forced labour, including bonded labour - 1 3 1 1 - - - 1
(e.g. debt bondage)
Child labour 1 1 - 1 - - - -
Trafficking for labour exploitation 2 3 3 4 3 - 1 - 1
Moving beyond the categories 4 2 2 2 1 2 - -

mentioned so far: exploitation of a
migrant  worker under particularly
exploitative working conditions (in the
terms of the Employer Sanctions
Directive)

3.2.2. Most frequent occupations of exploited migrant workers

Most respondents (18) said exploited migrant workers usually work as non-qualified
labourers, for instance jobbers, auxiliary workers and unqualified factory workers. The second
most frequent answer was semi-qualified craftsmen, which was indicated by six
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respondents. Finally, five respondents said

workers, household helps).

it was service workers such as waiters, care

Most frequent occupations of

Number of indications b

professional group

exploited migrant workers M P S J L R| W| E N
Skilled worker e.g. electrician, foreman, - 1 - - - - - - -
motor mechanic

Semi-skilled worker e.g. bricklayer, bus 4 1 1 3 2 1 - - -
driver, cannery worker, carpenter, baker

Unskilled worker e.g. labourer, porter, 4 1 3 3 4 1 2 - 2
unskilled factory worker

Farm worker e.g. farm labourer, tractor 2 1 2 - 1 1 - - 1
driver, fisherman

Service occupations e.g. waiter, care- 2 2 3 1 4 - 2 - 1
taker, domestic worker

Sales occupations e.g. shop assistant - - - - - - - - -
Clerical occupations e.g. clerk, secretary - - - - - - - - -
Professional and technical occupations - - - - - - - - -
e.g. engineer, accountant

Other 1 2 - 2 - - - - -
Don’t know 8 1 12 - 1 - 2 3 2

3.2.3. Sectors of economy most prone to labour exploitation

In general, the economy sectors where labour exploitation of migrant workers occurs most
frequently are construction and restaurants and food delivery; each of these two options
was indicated by eight respondents. They were followed by the somewhat more precisely
specified sector of building construction.

Sectors of economy most prone Number of indications by professional group
to labour exploitation M P| S| J L R W E N
Agriculture, forestry and fishing (01) - - 1 - 1 N/A - - N/A
Growing of vegetables (02) T2 -] 1- N/A - | - | NA
Growing of fruits (03) 11 - - - N/A - | - | NA
Other agriculture (06) - - - 1 - N/A - - N/A
Silviculture (07) 1 - - 1 - N/A 1 - N/A
Manufacturing (19) - - 1 1 1 N/A 1 - N/A
Manufacture of food products (20) 1 1 - - N/A - - N/A
Manufactures of textiles (22) 1 - - - N/A - - N/A
Manufacture of metals and metal - 1 1 - - N/A - - N/A
products (29)
Construction (43) 1 1 4 1 1 N/A 2 1 N/A
Construction of buildings (44) 2 - 1 2 2 N/A - - N/A
Other construction (48) 1 - - - - N/A - - N/A
Wholesale and retail trade and - - - - 1 N/A - - N/A
repair of motor vehicles and
motorcycles (50)
Retail trade, except of motor 1 - - - - N/A - - N/A
vehicles and motorcycles (52)
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Transportation and storage (54)

N/A

N/A

Freight transport by road and
removal services (56)

N/A

N/A

Warehousing and storing (58)

N/A

N/A

Accommodation and food service
activities (60)

N/A

N/A

Restaurants and mobile food service
activities (64)

N/A

N/A

Other food service activities (67)

N/A

N/A

Administrative and support service
activities (81)

N/A

N/A

Cleaning activities (86)

N/A

N/A

Sex workers*!, Social escorts, club
hosts and dancing partners (111)

N/A

N/A

Activities of households as
employers (120)

N/A

N/A

Non-diplomatic households as
employers of domestic personnel
(122)

N/A

N/A

Don’t know (99)

N/A

N/A

41 Sex workers are mostly employed officially as hostesses or masseuses which is why the item was presented to

the interviewees along with other items.
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4 Risks and risk management

The following chapter examines the risk factors that contribute to labour exploitation of migrant
workers. The research findings suggest that the most serious risks of labour exploitation
include unsatisfactory institutional setting and poor implementation of policies aimed at
effectively punishing the perpetrators. The low effectiveness of monitoring mechanisms is a
direct cause for the low rate of exposing labour exploitation, which is why employers feel “safe”
to exploit workers. A certain role is also allegedly played by corruption, although the rate of
exposing it virtually nears zero, which is why most interviewed experts hinted at it rather than
explicitly identified it in their comments. The personal characteristics that negatively affect
labour exploitation include, in particular, the socio-economic situation of migrant workers who
often hail from countries plagued by poverty and therefore are willing to work under severely
exploitative labour conditions. The generally low education status and poor command of the
local language are direct causes of migrant workers’ poor legal awareness and their inability to
defend their rights at the workplace. In certain economic sectors, migrant workers work in
isolation and existentially depend on their employers who often provide room and board to
them. Many insiders believe that recruitment agencies play a rather negative role in the
process as they reduce employers’ immediate feeling of responsibility for their employees,
divide legal capacity in a non-transparent way between them and the employers and make it
very complicated to pin the blame on them for irregular or exploitative labour conditions.
Furthermore, a number of recruitment and employment agencies have faced suspicions of
taking part in trafficking in human beings.

The practice that makes the investigation of labour exploitation extremely complicated is that
the victims are typically viewed as illegal workers or illegal migrants, which is why they face
immediate administrative expulsion from the country. Not only does this prevent identifying
them as victims, but it also renders effective investigation of labour exploitation cases
practically impossible. Recently, parliament introduced legislative means to grant a tolerated
residence status to victims of severe forms of labour exploitation. Unfortunately, due to the
generally low effectiveness of exposing and investigating these cases, only one migrant
worker has been given this privilege.

Slovakia currently pursues various prevention activities that are not primarily aimed at
combating labour exploitation, but specifically target trafficking in human beings. Moreover, all
prevention programmes are primarily aimed at protecting Slovak citizens abroad, as opposed
to migrant workers in Slovakia. While migrant workers are not explicitly excluded from these
prevention programmes, there are no measures adopted that would take their specific
situation (for example social isolation, poor command of language and lacking knowledge of
Slovakia’s legal order) into account.

4.1 Identification of common risk factors for labour
exploitation

The research confirmed that migrant workers, particularly third country nationals and those
with unclear legal status in Slovakia, are particularly vulnerable to labour exploitation. Many of
them arrive in the country without even the basic knowledge of its legal order, language or
without any social contacts whatsoever. Generally speaking, the situation of migrants in
Slovakia is complicated by the relatively rigorous and restrictive immigration and integration
policies.
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Because of the generally low number of foreigners in Slovakia, no adequate social networks
have been created as yet, according to one S group expert. Unlike Slovak citizens whose
social capital as well as knowledge of the legal environment and labour market is substantially
higher, foreigners often become victims of labour exploitation. This was suggested particularly
by respondents with organisations that provide legal, social or psychological assistance to
victims (i.e. category “S” organisations). According to one of the respondents [M(1)], the
factors contributing to migrant workers’ labour exploitation include their general social isolation
and the low degree of integration.

“They live in rather close communities as if they did not wish to communicate or were afraid of
it. That is the root of all their unawareness and all the mistakes they make.” [M(1)]

,Oni si tu svoju spolo¢nost’ tak uzavru a ako keby nechceli alebo sa bali komunikovat. A z toho
potom vyplyvaju vsetky tie neznalosti a vsetky tie chyby, ktoré robia.” [M(1)]

Generally speaking, the factors that according to respondents facilitate labour exploitation of
migrant workers include poor socio-economic situation, low education status (including legal
awareness) and poor command of the local language. These factors are examined in greater
detail below.

4.1.1.Legal and institutional framework of risks of migrant
workers’ labour exploitation

Risk factors Number of
indications

Low risk to offenders of being prosecuted and punished 19

Low risk to offenders of having to compensate exploited migrant 14

workers

Lack of institutions effectively monitoring the situation of workers in 17

sectors of economy where labour exploitation occurs

Corruption in the police 4
Corruption in other parts of administration 9
Other (please specify) 6
Don’t know 1
Risk factors Number of indications by professional group

L E M [N |[S |W R |[P |J
Low risk to offenders of being 3 1 4 0 5 2 0 2 2

prosecuted and punished

Low risk to offenders of having 2 0 3 0 4 2 0 2 1
to compensate exploited migrant

workers

Lack of institutions effectively 2 1 3 2 5 1 0 0 3

monitoring the situation of workers
in sectors of economy where
labour exploitation occurs

Corruption in the police 1 1 0 0 1 0 0 1
Corruption in other parts of 3 0 1 0 3 0 0 1 1
administration

Other (please specify) 0 0 4 0 0 1 0 1 0
Don’t know 0 0 0 1 0 0 0 0 0
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As far as the legal and institutional setting goes, perhaps the most important factor that
increases the risk of migrant workers’ labour exploitation is the low risk of punishing the
perpetrators. This risk factor was rather evenly cited by all categories of respondents,
especially those who worked with organisations that specialise in victim support. According to
many respondents, law enforceability is generally very poor in Slovakia, which makes
employers quite immune to fines and criminal prosecution; the generally prevailing feeling is
that “nothing can happen to them”. This view was shared by many respondents from different
categories, particularly S, W but also M. Respondents from the latter category suggested
employers were often unaware of potential consequences of labour exploitation, for instance
the obligation to compensate victims of labour exploitation. Perhaps it is because no
businessman has ever been ordered by a Slovak court to compensate victims of labour
exploitation. The media also ignore this issue, although there have been employers sentenced
for labour exploitation of their employees (but not of migrant workers); all this strengthens
employers’ feeling of impunity.

“It seems these people — both Slovaks and foreigners — are willing to take the risk and exploit
migrant workers because they believe nothing can happen to them.” [S(1)]

,Ono to tak vychadza, Ze ti ludia si to dovolia robit, ¢i uZ su to cudzinci alebo Slovaci,
zneuZzivat' ich a ndtit ich na pracu, pretoZe maju pocit, Ze sa im neméZe nic¢ stat.“[S(1)]

That feeling is further cemented by delays in the criminal justice system.
“It often takes months to press charges, let alone lay an indictment.” [S(1)]
LAby bola vznesena obZaloba, nebodaj vznesené obvinenie, to ¢asto trva mesiace.“[S(1)]

Because of the high fluctuation of employees and the labour market’'s general instability,
employers do not feel that perpetrators of labour exploitation will ever be brought to justice.
This feeling is supported by the perceived incompetence of different government organs that
are supposed to investigate labour exploitation, as two interviewees [from the L and M groups]
claim:

“They throw [the case] like a hot potato before they find out who is supposed to deal with it in
the first place. Then [they take their time to] overcome the language barrier. And then they
begin to dissect the problem to such great lengths that instead of [resolving] the situation at
hand, they try to convince [the victims] that they did not actually end up that bad and that it
would be the best for them if they just returned home.”[L(1)]

»---prehadzuju si ho ako horuci zemiak, kym vébec zistia, kto sa tym ma zaoberat. Potom, neZ
prekonaju jazykovu bariéru. A potom zacnu ten jeho problém rozpitvavat tak, Ze namiesto
toho, aby realne posudili jeho stav, tak sa ho snaZia presvedCit, Ze nedopadol aZ tak zle a Ze
by bolo lepsie sa vratit’ domov.”[L(1)]

“The problem with “lack of institutions that would effectively monitor the situation” is quite the
opposite in my opinion. Not that there is a lack of institutions but there are too many of them.
Each institution has its own [sand bed to play in and nobody sees the whole playground]; that
was the reason why | deliberately named all the different police units a while ago to make you
realise how many different police departments are involved, plus customs administration, labour
inspectorates, etc. [It's a total] inflation.” [M(1)]

»1en nedostatok institucii, ktoré by monitorovali situaciu, to by som povedal skér naopak.
Neexistuje Ziadna, je toho vela. Institucii je vela. KaZda ma nejaku tu oblast’ z toho a ja som
vam to preto nachval vymenoval, to mnoZstvo cudzineckej policie, aby ste si uvedomila, Ze
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len v tej policii kolko zloZiek sa tomu zacne venovat, ked k tomu déjde. K tomu teda ta colna
sprava, my atd’., ono to narastie. KaZdy ma nejaku oblast.“[M(1)]

Furthermore, legal persons in Slovakia are exempt from criminal liability (except for specific
protective measures, such as seizure of money*?), which considerably complicates criminal
proceedings. It is therefore very difficult to prove that an individual entrepreneur who acts in
the capacity of their firm’s legal representative is guilty of labour exploitation.

This means that only natural persons can be criminally prosecuted under the current Slovak
Criminal Code.*® However, a new legislative amendment is currently (as of September 2014)
submitted for governmental negotiation. This amendment proposes full criminal responsibility
for legal persons in areas such as economic criminality, human trafficking or organised
crime.*

This unsatisfactory state of affairs could be improved by more consistent implementation of the
EU directive on sanctions for employers of third country nationals,* which has been
transposed into Slovakia’s legal order through the lllegal Labour and lllegal Employment Act*®
and especially through the Act on Residence of Foreigners.” The latter law made victims of
labour exploitation eligible to obtain a tolerated residence status if their presence is necessary
for the purpose of investigation [R(1)]. Very few respondents were aware of the directive; in
fact, it was spontaneously cited by only two of them — one from category “P” and one from
category “R”. Some of the focus group participants suggested that one of the obstacles to
investigating and punishing the perpetrators was that the victims were often identified as illegal
workers and illegal migrants and were immediately deported, which substantially complicated
investigation (for further details, please see Chapter 4.3 Protection).

The poor prospects of punishing perpetrators are largely related to the lack of institutions
that would effectively monitor labour exploitation of workers in general (for further details on
particular institutions’ powers, please see Chapter 3). This shortage was the second most
frequently mentioned risk factor of labour exploitation; it was cited by 17 respondents, i.e.
more than half of all interviewees. The feeling that monitoring of labour exploitation remains
inadequate seems to be rather general. One respondent from category “W” suggested there
was no institution that would specifically monitor labour exploitation of migrant workers.
Employment agencies and labour inspectorates lack the adequate capacity or know-how to be
able to deal with this issue specifically. Most of the government agencies are unable or
improperly equipped to detect and expose labour exploitation. The focus group discussion
revealed that the National Labour Inspectorate acted almost exclusively upon motions
received and that it hardly received any motions that would complain about labour exploitation
of migrant workers.

Several respondents, particularly those from categories “S”, “L” and “J”, said a properly
functioning monitoring mechanism was the basic prerequisite to exposing and properly
investigating cases of labour exploitation by the police and other law enforcement organs.

42 Criminal Code, Act No. 305/2005 as amended, Art. 83a.

43 Criminal Code, Act No. 305/2005 as amended, Art. 19/2.

44 See https:/It.justice.gov.sk/Document/DocumentDetails.aspx?instEID=-
1&matEID=6921&docEID=345316&docFormEID=-1&docTypeEID=1&langEID=1 (in Slovak).

45 Directive 2009/52/EC of the European Parliament and of the Council of 18 June 2009 providing for minimum
standards on sanctions and measures against employers of illegally staying third country nationals.

46 Slovakia, Act No. 82/2005 Coll. on lllegal Labour and lllegal Employment (Zakon ¢&. 82/2005 Z. z. o nelegéinej
praci a nelegalnom zamestnavani). Available at: www.slov-lex.sk.

47 Slovakia, Act No. 404/2011 Coll. on Residence of Foreigners (Zakon ¢. 404/2011 Z. z. o pobyte cudzincov).
Available at: www.slov-lex.sk.
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“In my opinion it is a job for the police. | am not sure if some clerks from [labour] inspection or
labour office would be willing to risk their safety and frequent construction sites to check
something out. Also, the point is not to have such a department but to have it show some
actual performance; | believe they would find enough if they raided all those construction sites
and small factories.”[S(1)]

LPodla mna je to uz praca pre policiu, lebo neviem, ¢i nejaky tradnik z insSpekcie alebo uradu
prace bude ochotny riskovat’ svoju bezpecnost a chodit po stavbach, aby toto zistoval.
A nielen aby existovalo toto oddelenie, ale aby aj realne nieco robili, lebo keby nabehli do
vsetkych tych stavieb a malych tovarni, tak by toho nasli dost.”[S(1)]

Corruption within the ranks of the police and other state administration organs is another factor
that was brought up by some respondents; although none of them were able to cite concrete
cases of corruption. Most respondents agreed that although corruption was often suspected it
was very difficult to prove it. While corruption is generally perceived as one of the most
pressing social problems in Slovakia, very few cases are exposed and even fewer see the
courtroom; in the field of migrant workers’ labour exploitation, not a single case of corruption
has been substantiated.

“Well, [I have heard] various things, including suspected bribing of members of the aliens’
registration office, but these suspicions have never been brought to court ... In my position, |
can only speak of corruption in various areas of public life as long as it is substantiated.” [J(1)]

,INo, kadeco tam bolo aj to, Ze podozrenia, Ze niekto podplacal cudzinecku policiu, ale nebolo
to predmetom obZaloby. ja som v pozicii kedy hovorim o korupcii v réznych oblastiach
spolocenského Zivota len vtedy, ked' sa preukaze.” [J(1)]

Although some respondents suggested existence of corruption indirectly and rather marginally,
most of them avoided the issue; this was also true of representatives of organisations that
specialise in victim support. But despite the latent nature of this phenomenon, it is fair to
assume that the scope of corruption is significantly greater than this type of research project is
able to expose. For instance, the question on the overall efficiency, relevance and informative
value of the labour inspection was raised. As the focus group revealed, despite the fact that
the “exact place is known only to one or two people who basically prepare the entire
inspection” FG[S], there are some indications that in some cases the information about the
forthcoming inspection might leak and the employers might be warned in advance. As a result
of this warning they might prepare for the inspection and secure that the migrant workers,
some of them working illegally and in harsh conditions, do not meet with the inspectors.

“According to our information, which we don’t double-check too much, managers of some of
these warehouses receive [reliable] information on labour inspections, for instance that they
will go somewhere in the morning and somewhere else in the afternoon. [Based on this
information], the employers often set the shifts for refugees and shifts for people with legal
work permits.” FG[S]

“V podstate mame informacie, nejako si to velmi neoverujeme, ale Ze v niektorych tychto
Skladoch je nahlasené napriklad kedy pridu, Ze by mali chodit' kontroly. Napriklad doobeda
chodia tam a poobede tam a Ze velakrat si zamestnavatelia vyberaju, Ze kedy pracuju
utecenci a kedy pracuju ludia, ktori maju nejaké legalne povolenia.” FG[S]

Also, in some cases, employers are able to make agreement with the inspectors and rather
decide to pay a fine than to change the working conditions of their employees.
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“It often happens that the operations are able to strike a deal with labour inspectors and then
our efforts are ill-fated. For instance, they agree to pay some minimum [fine] or they put all the
documents [in order] so that the labour inspectorate cannot say anything.” [P(1)]

,Castokrat sa stava, Ze tie prevadzky sa vedia dohodnit s indpektormi préce a potom nasa
praca ide zlym smerom. Napriklad, Ze zaplatia nejaki minimalnu [pokutu] alebo to zariadia
tak, Ze si daju dokopy vsetky dokumenty tak, aby inspektorat nemohol povedat’ ni¢.“[P(1)]

“So we know that even if a problem occurs, those employers quite arrogantly say “what the
hell, it is worth a couple of thousand in fine” and they make sure through their contacts and
money that they are fined only couple of thousand and not the maximum amount.” [S(1)]

»l1akze vieme, Ze aj ked’ je problém, ti zamestnavatelia si povedia tak arogantne, Ze “ved’ ¢o,
aj tak nam to stoji za nejaku par tisicovu pokutu” a to, Ze je ta pokuta par tisic a nie je
maximalna, tak si oni uZ vedia nejako obsliapat’ a zaplatit.” [S(1)]

4.1.1.2 Personal characteristics and initial situation of migrant workers

Personal characteristics and initial situation of migrant workers Number of
indications

Migrant worker has a low level of education 24

Migrant worker does not know the language of the country of workplace 22

Migrant is not allowed to enter into employment 9

Worker comes from a country the nationals of which are often exploited in the | 4
destination country
Worker is prone to discrimination on behalf of their race or through their | 3
identification as belonging to a national minority (such as Roma, Dalit or sub-
Saharan African)

Worker is prone to discrimination on behalf of their sex 2
Worker has experienced extreme poverty at home 20
Other (please specify) 1
Don’t know

Number of indications by
professional group
E/M/N/S WR|P
8 12 |52 |1 |1
712 52|00 |0
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As we have already said earlier in this chapter, poor initial socio-economic situation, inability to
speak the local language and inadequate education are basic characteristics of third country
nationals that are perceived as making them most vulnerable to labour exploitation in Slovakia,
according to interviewees.

Practically all categories of respondents agreed on these characteristics. Substandard
education seems to be perceived as the single most serious risk factor of labour exploitation,
although it often goes hand in hand with poor command of the local language. Most
respondents did not point out inadequate education per se but related it primarily to ignorance
of the country’s legal order, generally low awareness of legislation that could protect them and
the lack of social contacts, ties and skills to be able to gather useful information on the labour
market and avoid potential pitfalls of labour exploitation.

“Due to inadequate education, the man does not know what he is entitled to, how to defend
himself, or who can he turn to. As a result, he may not see coming something that can
threaten him.” [M(1)]

~INedostatocné vzdelanie spbsobi, Ze ten ¢lovek nevie, na ¢o ma narok, nevie, ako sa branit,
na koho sa obratit. Nevytusi priznaky nie¢oho, ¢o by ho mohlo ohrozovat.” [M(1)]

At the same time, people with lower education status have significantly fewer real
opportunities to find a job, which is why they tend to accept any job they can find, even at the
risk that it will be disadvantageous; however, this is not to say that an educated person is
immune to the risk of labour exploitation. According to one respondent from category
“S”, education itself does not guarantee that the person cannot be deceived and become a
victim of labour exploitation. For example, one case study collected as part of the research
describes a case of highly qualified workers who became victims of labour exploitation
although they were university graduates.

Another risk factor that was brought to our attention during the focus group is the fact that
educated migrants, especially from third countries, often have problems with their qualification
not being recognised in Slovakia. As a consequence they are often forced to take low-grade
jobs.

“..then there are also other things, for instance that they are hired for dirtiest kinds of work,
although they are often educated people [but have the bad luck that] their education is not fully
acknowledged in Slovakia. So they work as dishwashers, for instance.” FG[S]

“..tam su potom také dalSie veci, Ze su brani na najspinavsie prace a su to vela krat ludia,
ktori maju vzdelanie, ale vela krat aj ludia, ktori maju vzdelanie a samozrejme na Slovensku
nie Uplne uznané. TakZe potom robia napriklad umyvacov riadu.” FG[S]

A total of 20 respondents viewed extreme poverty in the country of origin as one of three
principal risk factors contributing to labour exploitation of migrant workers in Slovakia. In this
context, however, it is not just about the mere fact that migrants experienced extreme
poverty. The point is that the generally poor socio-economic situation of migrant workers at
the point of entering the country combined with the desperate effort to improve their standard
of living makes many of them accept jobs that are much more disadvantageous compared to
their co-workers or even become victims of trafficking in human beings. To them, even the
slightest improvement of their situation is an improvement nonetheless.

‘[Migrant workers who] experienced extreme poverty in their home country will gratefully [grab
any job opportunity], which in turn increases the exploiters’ appetite.” [J(1)]
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“Ak pochadzaju z krajin s extrémnou chudobou, tak su vdaéni za vSetko a o to je potom
vacsia chut ich vykoristovat’ na strane zamestnavatelov.” [J(1)]

»There was one [migrant] who gathered the courage to come forward and said: “Do whatever
you wish with me, but if you are in a situation that you have a family and you don’t have
anything to eat, no roof above your head, you grab anything you see. And that is the answer to
the question of why | work under these conditions.” FG[W]

“Jeden ktory sa odvaZil, ten povedal, Ze "spravte so mnou ¢o chcete, ale ked’ ste v pozicii, Ze
mate rodinu, nemate ¢o jest, nemate strechu nad hlavou, v tom pripade beriete vsetko ¢o
vidite. A to je odpoved’ na to, pre¢o pracujem za takychto podmienok." FG[W]

The country of migrant workers’ origin seems to be a weighty factor by itself. Some
respondents pointed out that migrants from Central African countries, India or Vietnam hailed
from very poor socio-economic backgrounds, adding that since they had experienced poverty
in their home country, they were more prepared to accept it in Slovakia as well.

“If they didn’t have [running] water back home, they don’t mind sleeping on the floor and being
without [running] water here.”[S(1)]

“Ak nemali doma vodu, tak im nevadi, Ze tu spia na zemi a bez vody.“ [S(1)]

The history of poverty is the main reason why migrant workers are willing to work in
undignified conditions without complaining or reporting it to anybody. It also reduces their
ability to establish social ties and networks with people who could help them. Many of them
spend all their financial resources in getting to the country, and subsequently become
completely dependent on any job they can find — be it legal or illegal.

Uncertainty of legal status is a specific threat for those migrant workers who have come to
Slovakia because of employment. If they lose their job, they must find another in a very short
period of time, otherwise their residence permit falls through and they become illegal aliens in
the country. These migrants are even more vulnerable to labour exploitation.

“For instance, he loses a job today, becomes deregistered tomorrow and must be gone or find
another job within 30 days. Who can find a job that fast? Even if somebody is legal here, it is
very easy to become illegal.” [S(1)]

~Napriklad dnes strati pracu, zajtra ho odhlasia a on musi byt do 30 dni pre¢ alebo si najst inu
pracu. A kto si najde tak rychlo pracu? Aj ked' je tu niekto legalne, velmi lahko spadne do
ilegality.” [S(1)]

Very few respondents cited discrimination based on gender or ethnic origin. Those who did
(especially respondents from categories “P”, “S” and “E”) spoke rather of general rejection of
foreigners, the country’s isolation or specific vulnerability of women on the labour market.

4.1.1.3 Risk factors of labour exploitation at the workplace

Risk factors of labour exploitation at the workplace Number of
indications

The migrant works in a sector of the economy that is particularly prone to 16

exploitation

The migrant works in relative isolation with few contacts to clients or to 15
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people outside the firm

The migrant worker is not a member of a trade union 2
The migrant works in a precarious or insecure situation of employment, e.g. 13
formally not employed but self-employed

The migrant worker is not directly employed by the business/organisation for 15

which they work, e.g. agency workers, or employees of cleaning or security
companies

The migrant worker is employed as a posted worker by a foreign company 0
The migrant is a seasonal worker 10
Other (please specify) 1

Don’t know

Risk factors of labour exploitation at | Number of indications by professional group

the workplace L E M | N S W | R P J
The migrant works in a sector of the 3 1 2 1 2 2 1 1 3
economy that is particularly prone to

exploitation

The migrant works in relative isolation 2 0 3 2 5 0 1 1 1

with few contacts to clients or to people
outside the firm

The migrant worker is not a member of a | 0 0 0 0 0 1 0 1 0
trade union

The migrant works in a precarious or 3 0 4 0 5 1 0 0 0
insecure situation of employment, e.g.
formally not employed but self-employed

The migrant worker is not directly 2 0 4 1 4 1 0 1 2
employed by the business/organisation
for which they work, e.g. agency
workers, or employees of cleaning or
security companies

The migrant worker is employed as a 0 0 0 0 0 0 0 0 0
posted worker by a foreign company

The migrant is a seasonal worker 0 1 4 0 2 1 0 1 1
Other (please specify) 0 0 1 0 0 0 0 0
Don’t know 1 0 1 1 0 0 0 1 0

The type of economic sector turned out to be the single most important risk factor with
respect to the situation at the workplace. According to interviews, certain sectors of the
economy simply seem to create better conditions for labour exploitation by themselves (e.g.
seasonal jobs, the need of qualified labour, labour conditions, etc.). Specific characteristics
of some sectors, e.g. seasonality of work, night shifts etc., are preconditions for labour
exploitation more than in other sectors or seem to attract labour exploitation more than
others. In the opening stages of the interviews, many respondents pointed out that labour
exploitation most frequently occurred in construction, agriculture and food-processing
industries. They did not view it necessary to elaborate on this issue at later stages of the
interview; instead, they preferred to discuss other aspects related to economic sectors such
as the seasonal nature of labour and working in relative isolation. The latter is a factor but
also the result of labour exploitation. When people work in an isolated environment (i.e.
without contacts with a broader community), they become more vulnerable to labour
exploitation. This typically happens when the employers provide not only jobs but also room
and board to their employees, making them completely dependent, preventing them from
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maintaining contacts with the outer world and minimising their access to institutions that
might be able to help them.

“Of course, the victims are isolated, with a low number of contacts to people outside the firm.
They are subject to pressure and often work as slaves. These people don't even have
[identification] papers as they completely depend on their employer.” [N(1)]

~Samozrejme, obet je izolovana, s nizkym poc¢tom kontaktov na fudi mimo firmy. Je na friu
vyvijany natlak a ¢asto pracuje ako v otroctve. Ti ludia nemaju ani doklady, su uplne zavisli na
zamestnavatelovi.“[N(1)]

Although it was not the most frequently cited one, a much stronger factor seems to be the
performance of recruitment agencies that specialise in finding temporary jobs for people. A
significant number of respondents (15) viewed this method of hiring migrant workers as the
most risky from the viewpoint of labour exploitation. Since the workers have been hired via the
agency, the employer does not feel immediate and direct responsibility for them. This divides
the legal capacity between the employer and the agency in a non-transparent way and makes
it very complicated to pin the blame for irregular or exploitative labour conditions.

“They are [very skilled in] passing the buck between each other. The firm claims it is not
responsible for the employee as it merely pays the agency some pre-arranged sum; the
agency, for its part, claims that the firm ordered some service and it merely provides it.” [W(1)]

»1ak si ten horuci zemiak medzi sebou prehadzuju, lebo firma povie, Ze nezodpoveda za
zamestnanca, lebo plati agenture a ta ma zabezpecit podmienky a agentura zas povie, Ze ona
len zabezpecuje sluzbu.” [W(1)]

“The person concludes a [labour] contract with a job agency; [the agency] dispatches him to a
job where they treat him wilfully. And if he doesn't like the job, he does not know who he can
turn to because his labour law relation is with the recruitment agency. The employer [for whom
he works] is a stranger to him. And that’s the space for the curtailment of rights because he
does not have an opponent in the legal sense.” [M(1)]

»len ¢lovek uzavrie zmluvu s nejakou pracovnou agenturou, ta ho niekam vysle a tam s nim
narabaju podla svojvéle. A on nevie v pripade, ak sa mu praca nepaci, na koho sa méze
obratit, lebo pravny vztah ma s pracovnou agenturou. Tam ten zamestnavatel, ku ktorému bol
vyslany, tak je pre neho cudzi. Atam je priestor na obmedzovanie v pravach, lebo nema
protivnika v pravnom zmysle.” [M(1)]

Several respondents (especially those from categories “S”, “J” and “M”) suggested that
recruitment agencies, especially temporary job agencies, often benefited from trafficking in
human beings. The agencies usually help migrant workers obtain residence permits, legalise
their status and comply with all administrative requirements, making them completely
dependent. Consequently, the risk factors accumulate because the migrant workers become
completely isolated; they have nobody to turn to as they cannot deal directly with the
employers. This practice most typically concerns seasonal work that is offered by temporary
job agencies to hundreds of employees who subsequently become exploited in the country of
destination (according to respondents from categories “S” and “M”).

Only two respondents (from the “P” and “W” categories) cited (non-)membership of trade
unions as a risk factor for migrant workers’ labour exploitation; however, the focus group
discussion brought up a very relevant argument in favour of migrant workers’ membership in
trade unions. Although trade unions in Slovakia continue to have a very bad reputation and are
not trusted much by employees, they may prove very helpful in eliminating the risks of labour
exploitation as they are allowed to provide legal counselling to their members and even
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represent them in labour law disputes. According to one respondent from category “W” who
took part in the focus group discussion, membership of trade unions cannot help much in
cases of severe forms of trafficking in human beings or labour exploitation; however, in
traditional labour law relations where serious forms of labour exploitation may also occur as
the result of employees’ ignorance of the country’s legal order or the language barrier,
membership of trade unions could be an important and effective preventive tool against labour
exploitation [W(1)].

4.1.2 The role of recruitment agencies

Only one recruitment agency was interviewed for this research project. According to the
respondent [R(1)], its role is to represent large international corporations in recruiting the
needed workforce. At the same time, it specialises in helping migrant workers from third
countries obtain residence and work permits. In this sense, the agency protects employees’
rights to a certain degree as it provides migrant workers with information on Slovakia’s legal
order and the need to submit certain documents, helps them communicate with employers and
represents them in administrative procedures related to obtaining residence permits.

Other respondents showed very vague knowledge of the role of recruitment agencies. In the
capacity of government institutions, labour offices issue work permits and even help foreigners
find jobs to a certain degree; however, that is very rarely the case because of the valid
legislation, which prefers domestic workforce to foreign. In other words, if there is a job seeker
who is a Slovak citizen and complies with qualification requirements, the vacant job position
must be offered to this job seeker. Several respondents (especially those from categories “M”,
“N”, “L” and “J”) suggested the principal role of labour offices should be to monitor observance
of valid laws and to provide relevant information on job opportunities or risks of trafficking in
human beings and labour exploitation.

Another very important category is temporary job agencies that have already been mentioned
in the section about the risks of labour exploitation. Their activities have recently started to be
monitored by institutions that deal with labour inspection or combatting trafficking in human
beings. Most respondents viewed these agencies very suspiciously as they believed many of
them participated in trafficking in human beings and partly also labour exploitation.

“In my opinion, those recruitment agencies or rather temporary job agencies exploit
everybody, Slovaks or foreigners, because they make money by actually renting out workforce
and [deliberately] putting their employees into situation when they work for the minimum
wage.”[R(1)]

,Co sa tyka tych pracovnych agenttr, alebo agentur do¢asného zamestnavania, tie podla mria
vykoristuju vsetkych do radu, ¢i uz su to Slovaci alebo cudzinci, pretoZe zarabaju na tom, Ze
vlastne pracovnu silu prenajimaju a vystavuju svojich agenturnych zamestnancov do stavu, Ze
zarabayju len tu minimalnu mzdu.” [R(1)]

According to one respondent from category “J”, some of these agencies are rather short-lived
as they do not fulfil the purpose for which they have been established and participate in illegal
activities.

“After some time it turns out that this agency has not been paying any taxes or contributions;
of course, the authorities have tolerated it because their clerks have been bribed. If some
corrupt inspector or investigator finds out, they simply close down the agency and create
another one under a new name.”[J(1)]
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.Po Case sa zisti, Ze agentura neodvadza dane, odvody, je to tolerované tym, Ze jej
zamestnanci podplacaju drady a ked’ na to nejaky skorumpovany kontrolor pride, tak ju
jednoducho zrusia a zalozZia ind.“[J(1)]

At the same time, there is no effective monitoring mechanism that would supervise the
performance of temporary job agencies. Their licences are issued by the Ministry of Labour,
Social Affairs and Family; however, respondents failed to specify what requirements had to be
complied with or what was the mechanism to evaluate their performance. According to several
respondents, the power to supervise temporary job agencies rests with labour inspectorates
and partly also labour offices; so far, though, these institutions have been unable to expose
illegal activity of temporary job agencies. One respondent from category “N” informed that a
recent amendment to Employment Services Act bound temporary job agencies to submitting
annual reports on their activities. According to his information, only about 10% of these
subjects submitted these reports.

“[l hope] the current number of 1,700 will be cut to some 180 and supervision will finally make
some sense. | mean, [you stand no chance if you want to supervise] 1,700 subjects; basically
all you know about them is that they have a licence.” [M(1)]

LZ tych 1700 zostane nejakych 180. A tie uZ viete nejako kontrolovat. Ak ich je 1700, tak
o0 nich ni¢ neviete, iba, Ze maju licenciu.”[M(1)]

The institutions that are supposed to monitor temporary job agencies obviously lack the
capacity to supervise effectiveness and legality of their performance.

“Due to capacity reasons, we manage to check out perhaps 10-15 agencies a year. It is
neither systemic nor sufficient.” [M(1)]

+Z kapacitnych dévodov odkontrolujeme tak 10 — 15 agentur za rok. Ale nie je to systémové
a nie je to dostatocné.”[M(1)]

‘[The problem is] rather that the law allows them to perform roles regular employers cannot
perform. They are allowed to procure labour — which is actually resale, nothing more — and
most of them [abuse this privilege]. Of course, there are those who are in it for honest
business — | don’t want to jump to sweeping conclusions — but | would say only 10% of these
firms do it honestly while the remaining 90% merely rake in money. Another problem is that
temporary job agencies count on the fact that people in general are in a desperate situation
— and it makes no difference whether it is our people or foreigners, although the latter are
even worse off — and they absolutely consciously take advantage of them.” [M(1)]

LLepsie povedané, ten zakon im umoZriuje vykonavat’ ¢innosti, ktoré normalny zamestnavatel
nemdZze robit. UZ tym, Ze im umoZriuje robit’ priekupnictvo, lebo je to viastne priekupnictvo, ni¢
iné to nie je, u vacsiny teda, su samozrejme aj poctivé, to ako sa zase neda povedat. 10% je
tych, ¢o to robi riadne a ostatnych 90%, ¢o na tom iba zaraba. To je jedna vec, druha
zaleZitost je, Ze sa tie ADZtky spoliehaju na to, Ze ti ludia su v dost’ zufalej situacii a to je
jedno, Ci je nas alebo ¢i je cudzinec, ale cudzinci teda v tomto pripade este viac ako nasi, a oni
to celkom vedome zneuZiju.”[M(1)]
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4.2 Prevention measures aimed to reduce the risks of labour
exploitation and the obligations of specific organisations in
this area

Slovakia currently pursues various prevention activities that are not primarily aimed at
combating labour exploitation but specifically target trafficking in human beings. Moreover, one
should note that all prevention programmes described below are primarily aimed at protecting
Slovak citizens abroad, as opposed to migrant workers in Slovakia. The respondents who
described these activities pointed out that while migrant workers were not explicitly excluded
from these prevention programmes, there were no concrete measures or specific activities that
would take into account the specific situation of migrant workers who come to Slovakia from
abroad. However, one interviewee representing supporting organisations pointed out that their
organisation cooperates with consuls of countries of origin in providing information and support
about human trafficking and potential labour exploitation:

“Before they are posted abroad, consuls undertake general preparation. As part of their
training, we inform them about the services provided by our migration information centre;
[once in the country of their posting], they encourage people who intend to travel to Slovakia to
check our website just in case and contact us while still in their home country so that they
arrive here well prepared. Also, we inform them about our programme to help victims of
human trafficking and teach them the basics of detecting and identifying these victims as well
as subsequent procedures.” [S(1)]

“Ano, aj konzuli v ramci pred vyjazdovej pripravy, my tam méame svoju éas v ramci pred
vyjazdového vzdelavania ich, kde jednak hovorime o sluZbach migracného informaéného
centra, kde oni potom vedia sprostredkovat, Ze kto ide na Slovensko aby si pre istotu pozrel
nasu stranku, aby nas kontaktoval este z Kkrajiny pévodu, aby sem prisiel pripraveny a takisto
ich informujeme aj o programe pomoc obchodovanym osobam a o tom, ako odhalit pripadnt
obet obchodovania s fud'mi, ako ju identifikovat’ a znova ¢o potom, aky postup potom zaujat.”

[S(1)]

The roles in the field of prevention of trafficking in human beings are performed by the
Department of Crime Prevention of the Ministry of Interior and the Information Centre to
Combat Trafficking in Human Beings, which reports to the same ministry. Several respondents
representing state administration, especially those from category “P” and “N”, described an
ambitious programme aimed at preventing trafficking in human beings, which encompassed
various activities. Most importantly, it is Gift Box Slovakia, an awareness-raising campaign that
was launched in January 2014 and targets mostly public places such as airports and shopping
malls in regions where people face the greatest risk of becoming victims of trafficking in
human beings.

“The campaign’s basic motive is a gift box [that symbolises situations] when potential
perpetrators present [lucrative job offers] that may eventually turn into trafficking in human
beings. We deliberately used the motive of a gift box that looks as something glamorous on
the outside but inside it hides concrete cases of trafficking in human beings for the purpose of
forced labour and sexual exploitation, giving an overview of all potential forms in which a
person may become a victim of traffickers in human beings.” [N(1)]

.lde o krabicu s darcekovym motivom, kde tak, ako to vacsinou v tychto ponukach
a motivaciach pre obete obchodovania s ludmi prebieha, kedy im potencialni pachatelia
ponukaju nieco vynikajuce a nakoniec z toho mézZe byt prave obchodovanie s fudmi. Prave
tuto myslienku sme vyuZili pri krabici s dar¢ekovym motivom, ktora vyzera navonok ako
pozlatko, vo vnutri sa ale nachadzaju spomenuté pripady obchodovania s ludmi aj za u¢elom
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nutenej prace, ale aj sexualneho vykoristovania. Su tam samozrejme spomenuté aj vsetky
ostatné formy a pripady, akymi sa ¢lovek méZe stat obetou obchodovania s ludmi.” [N(1)]

Part of the campaign is providing information about government institutions and non-
governmental organisations that should be contacted if people become victims of trafficking in
human beings. Various institutions (e.g. employment agencies, police, or facilities for asylum
seekers) put up posters informing potential victims about the same. According to one
respondent from category “S”, these posters could also be helpful to migrant workers if they
were only able to speak Slovak as they are only available in Slovak. The IOM organises
meetings and public discussion in schools around Slovakia during which it informs young
people of the risks of trafficking in human beings or labour exploitation ([S(2)]. Another
respondent from category “S” said they distributed brochures, fliers and self-identification
forms for potential victims of trafficking in human beings in several language mutations; the
fliers are used by members of the foreign police, clerks of the Bureau of Border and Alien
Police (UHCP) and employees of facilities for asylum seekers in contact with potential victims

[S(1)].

In 2008, the Ministry of Interior in cooperation with the IOM set up a free emergency helpline
(0800 800 818) that provides information on potential risks of labour exploitation or trafficking
in human beings. The helpline is open every day between 9.00 and 17.00. Again, though, one
should note that the helpline is designed primarily for Slovak citizens who have or may
potentially become victims of trafficking in human beings abroad.

In cooperation with the Ministry of Interior, the IOM also provides information on the risks of
trafficking in human beings to people who are about to leave the country, for instance on bus
lines headed abroad or in booking offices. At the same time, they spread information on the
helpline as well as organisations that specialise in victim support [S(1)]. The target group of
this awareness-raising campaign also includes recruitment agencies.

“We strive to implement these measures in cooperation with recruitment agencies. We want
them to take initiative in informing potential job seekers who are interested in working abroad
about the risks involved.” [N(1)]

» 1ieto opatrenia sa snaZime robit’ aj s pracovnymi agenturami. Chceme, aby tieto agentury,
najlepsie dobrovolne, informovali v ramci svojich aktivit potencidalnych zamestnancov
a uchadzacov o pracu aj o tychto rizikach.” [N(1)]

Non-governmental organisations and government institutions that specialise in helping migrant
workers and defending their rights (i.e. organisations from categories “S” and “W”) implement
preventive measures through organising educational activities, providing legal counselling,
explaining valid laws, highlighting various risks related to migrant workers’ instable status on
the labour market and so on. For instance, they strive to help migrant workers improve various
skills (e.g. language) so that they are better equipped to review their labour contracts and
avoid the pitfalls of labour exploitation.

“As far as advocacy goes, when working with clients ... we provide them with basic information
concerning the risks they may face in the process of seeking jobs or performing at it.”[S(1)]

,Co sa tyka advokécie, tak my vramci prace s klientom (...) mu poskytuijeme zakladné
informacie tykajuce sa rizik, ktorym on méZe byt vystaveny pri hfadani si prace alebo niekde
uz v praci.“[S(1)]

At the same time, these subjects provide free counselling to foreigners who have been granted
a tolerated residence status, which does not allow them to work in Slovakia. The point is that
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many of them work illegally, and if they were caught, they would be immediately deported. In
compliance with the EU directive,*® though, if these persons have become victims of severe
forms of labour exploitation, they are eligible to obtain a tolerated residence for 90 days and
must not be expelled from the country as long as investigation of their case is pending. Many
foreigners are not aware of this legislation and fail to turn to applicable institutions out of fear
of deportation. As part of their routine performance, labour offices and labour inspectorates
provide counselling to all potential or existing workers in compliance with their statutes and
mandates.

“We provide basic counselling to them like where to go, how to take care of certain things,
what to look out for. Subsequently, we can direct them to the Social Insurance Company, tax
office, police, the International Organisation for Migration and so on.”[M(1)]

“My davame to zakladné poradenstvo, kde ist, ako vybavit, na ¢o si dat' pozor. Potom ich uz

vieme nasmerovat’ na socialnu poistovriu, dariovy urad, policiu alebo na Medzinarodnu
organizaciu pre migraciu a podobne.“[M(1)]

4.2.1. Good practice

Title (original language)

Ludia nie su na predaj — GIFT BOX Slovakia

Title (EN)

People are not for sale — GIFT BOX Slovakia

Organisation (original
language)

Ministerstvo vnutra SR a Slovenska katolicka charity spolu so
STOP THE TRAFFIK a Globalnou iniciativou OSN pre boj
proti obchodovaniu s ludmi

Organisation (EN)

Ministry of Interior of the Slovak Republic and Slovak Catholic
Charity together with STOP THE TRAFFIK and the UN
Global Initiative to Fight Human Trafficking

Government / Civil society

Government together with civil society

Reference

Official website of the campaign against human trafficking:
www.obchodsludmi.sk/giftbox/index.php

Indicate the start date of
the promising practice and
the finishing date if it has
ceased to exist

January 10, 2014 with no clear ending

Type of initiative

Interactive campaign

Main target group

General public including migrants, even though it does not
specifically target them

Indicate level of
implementation:
Local/Regional/National

National

Brief description

People are not for sale — GIFT BOX Slovakia is an interactive
campaign aiming to raise public awareness about trafficking
in human beings. The Gift Box is a large 3D box with an
attractive packaging entailing job proposals which contains
real stories of the trafficked people inside. The campaign
should lead to the realisation that very often the tempting
offers could have a criminal background and it is relatively
easy to become a victim if one is not aware of the potential

48 Directive 2009/52/EC of the European Parliament and of the Council of 18 June 2009 providing for minimum
standards on sanctions and measures against employers of illegally staying third country nationals.
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risks. Therefore, the box not only offers real stories and
raises awareness; it also informs how to avoid becoming a
victim of trafficking. The box is always placed in a crowded
public space, e.g. in front of a shopping centre.

Highlight any element of
the actions that is
transferable

The Gift Box campaign was originally implemented in the
United Kingdom in 2012. The original idea came from the
NGO ‘Stop the Traffik’ and the UN Global Initiative to Fight
Human Trafficking. Therefore, the practice has been originally
designed to be transferable to different settings.

Give reasons why you
consider the practice as
sustainable (as opposed to
‘one off activities’)

The campaign is carried out by governmental as well as non-
governmental institutions, which ensures mutual cooperation.
The box is transportable and the campaign is to be
implemented in all Slovak regions.

Give reasons why you
consider the practice as
having concrete
measurable impact

The Gift Box is installed in public places; therefore, it is easily
accessible to people who would otherwise need to seek the
information themselves. Therefore, placing the box in public
places can help spark the public debate.

Give reasons why you
consider the practice as
transferrable to other
settings and/or Member
States?

As it was already stated, the practice has been designed to
be transferable to other countries.

Explain, if applicable, how
the practice involves
beneficiaries and
stakeholders in the design,
planning, evaluation,
review assessment and
implementation of the
practice.

The Ministry of Interior grants its authority as a guarantor of
the project. The main design has been adapted from the
STOP THE TRAFFIK and UN Gilobal Initiative to Fight Human
Trafficking.

Explain, if applicable, how
the practice provides for
review and assessment.

The campaign is aimed at raising awareness of the general
public; therefore, no specific review or assessment is
planned.
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4.3. Protection against (repeat) victimisation: actions
undertaken by the police to protect victims against the risk
of repeated victimisation, including how the police conduct
investigations

4.3.1 Labour exploitation of migrant workers without residence
permits

According to most respondents, migrant workers without valid residence permits who are
exposed during random labour inspections are not viewed as victims of labour exploitation but
primarily as illegal migrants, even though they may have worked under exploitative conditions.
In other words, the immigration police examine the victims’ residence status, and if it is illegal,
they launch the process of administrative expulsion. This view was presented especially by
respondents with victim support organisations (category “S”) and monitoring institutions
(category “M”).

The following two quotes illustrate how these migrant workers are treated according to
relevant institutions’ representatives.

“I have not heard that [migrant workers] caught during these raids — and there have been a
few — that these people would be viewed primarily as victims of labour exploitation... their
principal role is to combat illegal migration.”[S(1)]

LNestretla som sa tu s tym este, Ze pri takejto razii, a takéto razie tu boli (...) tak Ze by tych
fudi vnimali primdrne ako nejaké obete alebo ako nejakych vykoristovanych (...) oni primarne
musia potlacat’ nelegalnu migraciu.”[S(1)]

“Judging from our past experience with the immigration or economic crime police, they deal
with individual persons and are [primarily] interested in whether they are legal or illegal in
Slovakia. They are not really interested in whether [these people] have or have not been
exploited and what are the consequences of their actions, i.e. whether [they have worked
under] undignified [conditions] or something like that.” [M(1)]

~Podla toho ako my spolupracujeme s cudzineckou policiou alebo s ekonomickou kriminalitou,
tak cudzinecka policia sa zaobera tou fyzickou osobou ako takou. A riesi to, Ci ta fyzicka
osoba je na Slovensku legalne, nie je legalne. Viac menej ich nezaujima to, Ze ¢&i boli alebo
neboli vykoristovani a aki ma ta éinnost cudzinca nésledky voéi nemu samotnému. Ci je to
nejaké nedbstojné alebo tak, to velmi nie.“[M(1)]

Respondents from the ranks of lawyers, prosecutors and judges (i.e. categories “J” and “L”)
shared a similar experience, i.e. that labour exploitation is not the principal focus of the police;
typically, migrant workers who are identified as illegal are placed in police detention centres
and the process of administrative expulsion is launched. According to one of the respondents
from category “L”, later if ever at all will the police begin to investigate potential law violations
(e.g. labour exploitation) on the part of the employer. But that is often rendered impossible
exactly by the fact that illegal migrants have been detained and deported; for the same reason,
it is impossible to compensate them as victims of labour exploitation.

Respondents with the police and institutions specialising in prevention of crime and trafficking
in human beings presented a different opinion. According to them, law enforcement organs act
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in compliance with valid legislation, which allows to identify even illegal migrants as victims of
labour exploitation or trafficking in human beings and to grant them a tolerated residence
status until the investigation is over. Also, they pointed out that if illegal migrants were
identified as victims of trafficking in human beings, they were eligible to enter the official
programme of victim support.

Interviews did not provide information on real investigation of labour exploitation. It seems to
be common practice to identify illegal work and not to focus on labour exploitation. Especially
in the case of migrants, monitoring institutions do not direct their investigation on labour
exploitation and rely only on motions reported by migrants themselves [M(1)]. But it is rarely
the case (as explained in Chapter 6). Ineffective monitoring mechanism and criminalisation of
victims as it is explained in this report have direct impact on these practices. Especially
migrants are not perceived as victims, but rather as perpetrators (for illegal stay in the country
or illegal work).

“It depends on how fast labour offices and labour inspectorates are able to identify cases of
illegal employment. As soon as they identify such case we can talk about them [migrants]
being the victims if they meet the conditions stipulated by law. That means if the case involves
an adult employed under particularly exploitative conditions or illegally employed minor.” [P(1)]

JZaleZi na tom, ako rychlo nam urady prace alebo inspektoraty identifikuju nelegalne
zamestnavanie. Ked nam ju identifikuju, méZeme sa bavit o tom, Ze su to obete, pokial spinia
podmienky, ktoré nas zakon hovori. To znamena, Ze ak ide o plnoletého, ktory je zamestnany
za obzvlast vykoristujucich podmienok, alebo po druhé, ak je to nelegalne zamestnany
malolety.“[P(1)]

It is the first sentence of the quote that is of particular importance here. As we have said
earlier, the effectiveness of monitoring institutions is not particularly high, which means that
they very seldom come across severe forms of labour exploitation. This issue was also
brought up during the focus group discussion in which representatives of monitoring
institutions admitted it was extremely difficult to expose illegal labour or labour exploitation in
Slovakia. According to one of the focus group participants, their work is complicated by
organisations of victim support as they refuse to file motions regarding illegal employment or
labour exploitation of migrant workers [M(1)]. The representatives of victim support
organisations, for their part, argued by the motivation to protect their clients, the knowledge of
police procedures and the fear that their clients would either lose their jobs immediately or
would be expelled from the country as illegal migrants [S(1)].

The procedure of identifying victims of trafficking in human beings and labour exploitation is
closely related to police measures aimed at halting labour exploitation and protecting its
victims. According to available information, only three foreigners have been placed into the
Programme to Support and Protect Victims of Trafficking in Human Beings over the past two
years. The respondents did not have any statistics on identified victims of severe forms of
labour exploitation. All this suggests that there are very few such measures adopted in
practice.

“Well, this is still in its infancy really. It always depends on the competence [of police officers
and clerks].”[S(1)]

.lak toto je unas fakt eSte vplienkach. VZdy to zavisi od erudovanosti [policajtov
a Uradnikov].” [S(1)]

Judging from frequent application of the administrative expulsion procedure, very few migrant
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workers are identified as victims. According to one of the respondents from category “P”, the
measures are spelled out by the valid law.

‘[We do] everything the law allows us, be it the Act on Residence of Foreigners, Criminal
Code, Code of Criminal Procedures or other laws. But it is up to the investigator with the
National Unit to Combat lllegal Migration to decide whether there are reasons to prosecute the
perpetrators; similarly, it is up to the Alien Police to decide whether the victims are eligible to
obtain a tolerated residence status; finally, it is up to the labour inspectorate or the office of
labour, social affairs and family to decide [whether there are reasons to sanction the employer
for violating] the labour law.”[P(1)]

~Robime vsetko, ¢o nam povoluje legislativa, &i uz zakon o pobyte cudzincov, trestny zakon,
trestny poriadok alebo iné zakony. Ale Ci je naplnena skutkova podstata trestného &inu musi
skonstatovat vysetrovatel ndrodnej jednotky. Ci je naplneny dévod na udelenie tolerovaného
pobytu skonstatuje oddelenie cudzineckej policie. A ¢i je dévod na postih z pracovnopravneho
hladiska, to posudzuje urad prace a inSpektoraty prace.“[P(1)]

If migrant workers are identified as victims of trafficking in human beings, they are eligible to
enter the Programme to Support and Protect Victims of Trafficking in Human Beings. The
programme protects the victims throughout investigation, accommodating them in protected
housing facilities and providing all kinds of help to them (e.g. medical care, social and
psychological assistance). Victims may also be offered the status of protected witness [N(1)].

In compliance with the mentioned EU directive, victims that have been granted a tolerated
residence are allowed to remain in the country until the investigation is over; however,
available information suggest this is rarely the case.

“I admit | don’t know of a case in which the victim would be granted a tolerated residence
status and would be allowed to remain in the country until the end of investigation.”[L(1)]

LPriznam sa, Ze nepoznam pripad, Ze by bol niekedy udeleny takto tolerovany pobyt, to
znamena umoznit obeti zotrvat v krajine do skon¢enia vysetrovania.”[L(1)]

So far, there has only been one case of granted tolerated stay to a victim of labour
exploitation.

All migrants provided with the assistance within the Programme for Support of the Victims of
Human Trafficking must be identified as victims of trafficking. However, obviously, not every
victim of labour exploitation is a victim of human trafficking at the same time. This
complicates the situation with providing support for many migrants. According to current
legislation, the victims of labour exploitation can be assisted via the Programme of Support
of Victims of Human Trafficking only in case they were trafficked. The current legislation
regulating the relationship between labour exploitation and human trafficking is explained in
chapter 2 of this report.

Effectiveness of investigation and referring victims to victim support
organisations

Several respondents from categories “P” and “M” said effectiveness of referring victims to
victim support organisations was high if the victims of trafficking in human beings or labour
exploitation were truly identified. The police have in place precise mechanisms and methods of
placing victims to the Programme to Support and Protect Victims of Trafficking in Human
Beings.
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The referral mechanisms in case of victims of human trafficking and victims of severe forms
of labour exploitation are different [P(1)]

Firstly, in case where potential victim of human trafficking has been identified, the police
contacts IOM to establish if the person is indeed a victim of human trafficking (see Chapter 3
for details on identification processes). In case he/she is confirmed to be a victim, the State
Secretary of the Ministry of Interior decides whether the victim would be included in the
Programme of Support [P(1)] (there is no overview of this decision-making, neither possibility
of appeal).

In case the victim has been placed in the Programme of Support and Protection of the
Victims of Trafficking in Human Beings, the Immigration Police grants them a permit for
tolerated stay and the victim is being transferred to a safe environment. The cooperating
NGOs in Slovakia include I0OM, Slovak Catholic Charity and Crisis Centre DOTYK. The
victim is provided with financial, psychological and social care and helped with the
repatriation. The victim has 90 — 120 days to decide whether they wish to cooperate with the
police or the prosecutor in the investigation of the crime [P(1)].

In case the victim decides they would not cooperate with the investigation, their protection
and inclusion in the Programme ends and their status changes for that of an illegal migrant
(or other status they had before the inclusion in the Programme) [P(1)].

In case the victim agrees with the cooperation, their tolerated stay in the territory is
prolonged by 30 days, that can be prolonged as many times as needed, but only in case the
state prosecutor still needs the victim’s presence in the territory of the Slovak Republic.

The referral mechanism for the victims of severe forms of labour exploitation (that are not at
the same time victims of human trafficking) is different, since they are not under the purview
of the Ministry of Interior, but that of the Ministry of Labour, Social Affairs and Family.
However, the Ministry of Labour does not operate with the term of employee’s victimhood or
that of victims of labour exploitation and has no referral mechanisms for such victims.

But again, one should note that over the past several years they identified very few victims
from the ranks of migrant workers, although case studies suggest that both phenomena are
relatively widespread. So, the problem is rather the highly inefficient work of law enforcement
organs in the field of identifying victims, which subsequently renders provision of victim
support impossible.

Significantly more effective in this respect are organisations that specialise in helping migrants.
These organisations are often in touch with migrants throughout their stay in Slovakia and are
able to provide legal, psychological and other forms of assistance to victims; however, as we
have mentioned earlier, they rarely refer potential or actual victims to the police or other
government institutions, mostly out of fear that they may cause them lose their jobs or be
expulsed from the country (for further details, please see Chapter 6 — Attitudes).

“The less the police officers are sensitive to indicators of trafficking in human beings, the
worse the sense of direction the victims receive. While the police are less sensitive to these
[indicators], civic associations that specialise in these issues tend to identify many more
people as victims of trafficking in human beings. As a result, the scissors open and the
positions [of involved subjects] tend to diverge. Naturally, persons the police fail to identify or
qualify as a victim do not receive proper instructions. Subsequently, civic associations or we
layers may only deplore the fact that the victim was not properly instructed. So, the ability to
identify victims is key in my opinion because once the victim is identified | assume the police
must adopt at least minimum [precautionary measures]. The problem is that the police don’t do
it out of [undue] caution; | am quite sure of that.”[L(1)]
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»--CiIm menej je policajt schopny vnimat identifikatory obchodovania s ludmi, tym horsie
nasmerovanie t4 obet’ dostane. CiZe su to roztvorené noznice. Policia je menej senzitivna na
tuto okolnost, kym obcianske zdruZenie, ktoré sa tomu venuje, identifikuje omnoho viac fudi
ako obete obchodovania s ludmi. A samozrejme, potom sa to rozchadza, osobu, ktoru policia
neidentifikuje, ak ju ani nepovaZuje za obet, tak ju ani nepouci v tej miere. Potom obc¢ianske
zdruZenie alebo my pravnici méZeme hovorit, Ze skoda, Ze nebola pouc¢ena, no ale my sme ju
identifikovali. TakZe ja za klucové povaZujem schopnost identifikovat obet, lebo ak ta obet je
uZ identifikovana, tak v tomto predpokladam, Ze policia urobi uZ tie aspori minimalne Kroky.
Ale z dévodu opatrnosti to policia nerobi, to som presvedceny.”[L(1)]

The representatives of organisations that specialise in supporting victims (i.e. category “S”) as
well as the lawyers who represent them (i.e. category “L”) do not view methods of investigating
labour exploitation as effective. According to them, the major flaw of the entire process is
identifying victims. The police very often qualify trafficking in human beings or labour
exploitation as different criminal offences such as procuring, maltreatment of close or
entrusted person and so on. Consequently, the victims are not entitled to special protection in
the form of being placed in the Programme to Support and Protect Victims of Trafficking in
Human Beings or obtaining a tolerated residence status in the case of severe forms of labour
exploitation. Another problem is that the police often view migrants as potential culprits rather
than potential victims, which is why they rather tend not to believe them.

“But | see serious shortcomings as far as securing evidence goes and | view this investigation
strategy as detrimental to the victim. In that case of ours, we also came to a point when the
potential perpetrator and the victim disagreed over fundamental aspects and it became clear
that one of them was lying. At that point, the case investigator decided to subject the victim to
psychological examination in order to test her veracity. So you can see the imbalance.”[L(1)]

Ale aj pri vybere dbkazov, tak tam su medzery, taka stratégia vysetrovania mi pride
v neprospech obete. Aj tu sme dospeli do Stadia, kedy potencialny obvineny a poskodena sa
rozchadzaju v zasadnych veciach a je evidentné, Ze niekto z nich musi klamat. A vysetrovatel
sa rozhodol, Ze urobi psychologické vysSetrenie na pravdovravnost obete obchodovania
s lud'mi. TakZe taka nerovnovaha v pristupe tam je.“[L(1)]

Also, effectiveness of investigation is negatively affected by ignorance of valid laws on the part
of police officers and other clerks who may come in contact with potential victims as first
([L(1)]- Currently underway, though, is an extensive series of training courses for employment
agencies’ clerks, social fieldworkers and members of the police force in the field of identifying
victims of trafficking in human beings, so it can be assumed that the situation will improve in
the future [N(2); S(1)].

“Everybody is trained on what organisations cooperate with us and they automatically refer
[the victims] to them. Also, law enforcement organs and the police know that they should
inform the victims on the programme, i.e. that this kind of programme is available, that it
encompasses this and this and that the victim can be placed into this programme.” [N(1)]

LVsetci su vySkoleni, ktoré organizacie s nami spolupracuju, samozrejme ich na nich
odkazuju a taktieZ organy cinné v trestnom konani, teda policia vie, Ze ma obet’ poucit
o programe. Ze tu mame takyto program, ¢o obsahuje tento program a Ze mézZe vstupit do
tohto programu.”[N(1)]
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5 Victim support and access to justice

5.1 The status of the victim in criminal proceedings

Before proceeding with the assessment of victims support and access to justice in cases of
migrant workers’ labour exploitation the status of victims in general in criminal proceedings
should be clarified.

As far as protection of crime victims is concerned, a major problem is that Slovakia’s legal
order fails to define the term of a victim. For the purpose of criminal, administrative and civil
law proceedings, these persons are viewed as “the aggrieved party” in compliance with
Article 46 Paragraph 1 of Act No. 301/2005 Coll. (hereinafter referred to as the “Code of
Criminal Procedures”).*® From the viewpoint of criminal law, there are no specific law-
stipulated criteria to define the victim of trafficking in human beings.

In suspected cases of human trafficking victimhood is assessed using the definition from the
internal regulation of the Ministry of the Interior of the Slovak Republic (Interior Ministry),
namely the Interior Ministry’s Order No. 47/2008 on Implementation of the Programme to
Support and Protect Victims of Trafficking in Human Beings, as amended by the Interior
Minister’'s Order No. 170/2010. If the person is officially recognised as a victim by the Interior
Ministry’s State Secretary he/she may enter the Programme of Support and Protection of
Victims of Trafficking in Human Beings (see Chapter 4). But in criminal proceedings they are
viewed as “the aggrieved party.”

In the field of migrant workers’ labour exploitation there are no guidelines to assess one’s
victimhood. Victims are thus likely to be assessed according to general criteria that also apply
to victims of other criminal offences. They tend to be viewed as “the aggrieved party.”

5.2 Victim support, including available support services

The system of supporting and assisting victims of labour exploitation is affected by a number
of factors.

Most importantly by:

- insufficient sensitivity of public authorities and their readiness to perceive migrant workers as
actual or potential victims of labour exploitation;

- existence of the mechanism designed to help victims of trafficking in human beings, which
many actors believe is also designed for victims of labour exploitation;

- the fact that victim support organisations insufficiently focus on or specialise in issues of
labour exploitation.

As we have pointed out, public authorities typically refuse to see victims of labour
exploitation as actual victims; instead, they tend to perceive them solely as foreigners and

49 Article 46 Paragraph 1 of the Code of Criminal Procedures reads: “The aggrieved party is a person that has
incurred health, property, moral or other damage or has seen its law-guaranteed rights and freedoms violated or
threatened as the result of a criminal offence. In cases circumscribed by this law, the aggrieved party has the
right to approve criminal prosecution, to claim indemnification, to make proposals to produce or complete
evidence, to submit evidence, to review and examine files, to attend court proceedings and public hearings on
appeals or agreements on guilt and punishment, to comment on evidence produced, to present the closing
statement and to submit remedial measures in the scope circumscribed by this law.” Available at: www.slov-
lex.sk.
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their top priority is to check their legal status and make sure that they have not violated
immigration legislation, particularly Act on Residence of Foreigners. [S(2); J(2)].

In other words, migrant workers who work under particularly exploitative conditions are
perceived primarily as illegal migrants.

‘[They are viewed] as illegal migrants, definitely. The first thing the [foreign police] start to
check is who they are, where they come from and whether they have valid residence
permits... | mean, | have not encountered that the police would be primarily interested in
employers.” [L(1)]

L,Ursite ako ilegéiny migrant. [UHCP] primdrne zacne zistovat, kto je, odkial je a &i méa
povolenie na pobyt....... Nestretla som sa teda s tym, Ze by sa primarne zaujimala policia o
zamestnavatela ako takého.”[L(1)]

If the police find migrant workers who work under particularly adverse conditions and
simultaneously doubt the legality of their residence, the first thing the police verify is their
residence status.

“‘[The police] detain the migrant because he doesn’t have a valid residence permit. They place
him in police detention centres for foreigners and the process of administrative expulsion is
launched ... [Migrant workers are] certainly perceived as illegal migrants, that’s what |
encounter.”[L(1)]

JZaisti migranta, pretoZe nema povolenie na pobyt. Umiestni ho na udtvare policajného
zaistenia pre cudzincov a zacne s nim konanie o administrativne vyhostenie... vnima ho urcite
ako ilegalneho migranta. S tymto sa stretavam.”[L(1)]

Another important factor that adversely affects the quality of helping victims of labour
exploitation is existence of an institutionalised mechanism designed to help victims of
trafficking in human beings. The mechanism operates under the patronage of the Ministry of
Interior although it is practically implemented by non-governmental organisations based on
bilateral contracts with the ministry. This mechanism affects public authorities’ perception of
labour exploitation. Some respondents spoke of the Programme to Support and Protect
Victims of Trafficking in Human Beings®® as a system that was also designed for victims of
labour exploitation whereas these victims in fact receive only minimum assistance and support
as long as they fail to comply with the criteria stipulated by said programme, i.e. they are not
simultaneously victims of trafficking in human beings.

One respondent with an organisation that specialises in supporting victims of trafficking in
human beings said they were also able to provide their services to victims of labour
exploitation; however, she added the organisation had not had a single such victim and that
even if this kind of victims contacted it, they would first have to comply with the criteria to be
placed into the Programme to Support and Protect Victims of Trafficking in Human Beings in
order for the organisation to be able to help them.

A: “Depending on what the victim needs, we [can place them into] a programme of protected
housing on a secret address, [we can provide them with] legal counselling, financial
assistance, medical care, retraining and language courses, personal assistance and
psychological support. We can provide virtually anything.”

50 Slovakia, Ministry of Interior of the Slovak Republic (Ministerstvo vndtra SR) (2014), Programme to Support
and Protect Victims of Trafficking in Human Beings; available at:
/www.minv.sk/?program/podpory/a/ochrany/obeti.
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Q: “Does this also concern labour exploitation?”

A: “Yes.”[S(1)]

A: ,Podla toho, ¢o ta obet potrebuje, mame program chranené byvanie s utajovanou adresou,
pravne poradenstvo, finanénu pomoc, zdravotnicku starostlivost, rekvalifikacné kurzy,
jazykové kurzy, potom osobnu asistenciu, psychologicku podporu. Vsetko méZeme poskytnut.
Q: ,To sa tyka aj pracovneho vykoristovania ?*

A:,Ano.“[S(1)]

The organisations that specialise in supporting migrants in general or victims of trafficking in
human beings in particular do not focus on issues related to labour exploitation. In
practical terms, this means they do not have in place any system of identifying victims of
labour exploitation or any plan of working with these victims. If they do provide support
services to victims of labour exploitation, it is often rather marginally or indirectly as part of
tackling other problems, for instance legalising their residence status in Slovakia.

“We don't deal with labour exploitation per se. We have a programme aimed at helping the
victims of people trafficking, so if anyone becomes a victim of human trafficking for the
purpose of forced labour and exploitation... we have in place a programme of returning these
people to the country of origin. Most of our clients are Slovak but every now and then we
stumble upon foreign nationals as well. The programme also includes reintegration so if
someone is granted asylum in Slovakia, for instance, we can help in facilitating their
integration into society for a period of six months.” [S(1)]

~Pracovnym vykoristovanim ako takym sa nezaoberame. Mame program pomoci
obchodovanym osobam, takZe ak je niekto obetou obchodovania s ludmi za u¢elom nutenej
prace a vykoristovania... tak mame program navratu do krajiny pévodu. Vé&csinou su to
slovenské obete, ale tu a tam sa najde aj zahranicna obet. A ten program zaroveri zahfria aj
reintegraciu, takZe ak osoba na Slovensku napriklad dostane azyl, tak vieme jej ponuknut
polroénu pomoc pri integracii do spolo¢nosti.”[S(1)]

One respondent with an organisation that specialises in supporting victims of human trafficking
said the organisation had not yet set any rules or introduced any specific assistance
programme as far as improving its services for labour exploitation victims was concerned.

“Since we don't have any practical experience [with labour exploitation of migrant workers], we
have not set up any programme; there was no reason to.”[S(1)]

»Vzhladom na to, Ze nemame s tymto skusenost’ [s pracovnym vykoristovanim cudzincov], tak
sme ani nenastavovali tento program, nemali sme dévod.“[S(1)]

5.2.1. Organisations that provide support and assistance to victims
of labour exploitation

The following organisations actively operate in the field of providing support and assistance to
victims of labour exploitation:

The International Organization for Migration (IOM) - the Bratislava IOM mission
cooperates with the Ministry of the Interior of the Slovak Republic on the Programme to
Support and Protect Victims of Trafficking in Human Beings. Besides providing various forms
of assistance to victims of trafficking in human beings who join the programme, the IOM
operates a free emergency helpline that provides counselling and information to victims of
trafficking in human beings or other interested persons who seek information on these issues.
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The IOM also operates the Migration Information Centre (MIC) in Bratislava, which provides
assistance and counselling to foreigners regarding their life in Slovakia (for further details,
please see www.iom.sk).

The OZ Marginal civic association is a non-governmental organisation that provides
counselling and support to foreigners who have been granted asylum or subsidiary protection
in Slovakia. A substantial part of its activities is assistance to clients in seeking jobs and
tackling labour law problems, for instance negotiating with their employers in case of labour
law disputes (for further details, please see www.marginal.sk).

The Human Rights League is a non-governmental organisation that specialises primarily in
legal counselling and legal representation in the field of legalising foreigners’ residence in
Slovakia. Its focus on counselling clients on labour law issues is rather marginal (for further
details, please see www.hrl.sk).

The Slovak Catholic Charity is a non-governmental organisation established by the Catholic
Church in Slovakia, which cooperates with the Ministry of Interior on the Programme to
Support and Protect Victims of Trafficking in Human Beings. Besides helping victims of
trafficking in human beings, the organisation is active in the field of identifying and monitoring
these victims and pursuing prevention activities in an asylum centre in Rohovce, police
detention centres for foreigners in Medvedov and SeCovce and a reception centre in
Humenné. The organisation currently runs a project aimed at counselling foreigners with a
tolerated residence status in Slovakia on labour law issues (for further details, please see
www.charita.sk).

DOTYK - Slovak Crisis Centre is another non-governmental organisation that cooperates
with the Ministry of Interior on the Programme to Support and Protect Victims of Trafficking in
Human Beings. The organisation provides complex assistance to victims of trafficking in
human beings and victims of domestic violence (for further details, please see www.dotyk.sk).

The Slovak Confederation of Trade Unions (KOZ) is the largest nationwide association of
trade unions organisations in Slovakia. KOZ provides labour law counselling, consultations
and even legal representation to registered employees. It closely cooperates with the National
Labour Inspectorate (for further details, please see www.kozsr.sk).

Services to victims of trafficking in human beings that have joined the Programme to Support
and Protect Victims of Trafficking in Human Beings are provided free of charge.

Other victims, for instance victims of labour exploitation who have not been simultaneously
recognised as victims of trafficking in human beings, receive support and assistance on a
much smaller scale. These victims can turn to one of several non-governmental or trade
unions organisations that operate in this area. Unfortunately, these organisations do not
specialise in labour exploitation issues as they do not have in place any method of identifying
victims of labour exploitation or any plan to help them; nevertheless, they are able to provide
their clients with counselling on basic labour law issues, which is free of charge.

Commercial lawyers and law firms also provide these services, but they are not free of charge.
Some non-governmental organisations have established cooperation with commercial lawyers
if it is necessary to get professional lawyers involved in tackling some of their clients’
problems, for instance in case of criminal proceedings before a court of justice. In such cases,
services of the lawyers are either free of charge or are covered by the cooperating non-
governmental organisation. One respondent, a lawyer working with a non-governmental
organisation, described their cooperation with a commercial lawyer in the following way:
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“Currently, for instance, we have one victim of trafficking in human beings whom | represent in
asylum procedures. We have delegated matters related to criminal proceedings to this solicitor
because he also represents other clients in criminal proceedings. We have never done that,
we have not specialised in it, we have no expertise in this field, so we strive to delegate [these
cases to professionals] who are able to help our clients in a relevant and effective manner.”

[L(1)]

~.Mame napriklad jednu obet’ obchodovania s ludmi, ktoru ja zastupujem v azylovom konani, a
prave na toho advokata sme posunuli veci, ¢o sa tykaju aj trestného konania, pretoZe on
zastupuje aj inych klientov v trestnom konani. My sme to nikdy nerobili, nevenovali sme sa
tomu, nemame k tomu expertizu, takZe sa snaZime dat’ to na ludi, ktori vedia relevantne a
naozaj efektivne pomdct’ tym klientom. " [L(1)]

In order for victims to receive the full package of services designed for victims of trafficking in
human beings, they must be identified as victims of trafficking in human beings and placed in
the Programme to Support and Protect Victims of Trafficking in Human Beings. The proposal
to place a victim in the Programme is filed by the police and requires an approval by the state
secretary of the Ministry of Interior as well as the victim’s consent. This step is of crucial
importance from the viewpoint of providing available services to the victim and further
procedures.

“So, the ability to identify victims [of trafficking in human beings] is key in my opinion because
once the victim is identified | assume the police must adopt at least minimum [precautionary
measures].” [L(1)]

»lakZe ja za kfu¢ové povaZujem schopnost identifikovat obet [obchodovania s ludmi], lebo ak
ta obet’ je uZ identifikovana, tak predpokladam, Ze policia urobi uz aspori tie minimalne kroky.“

[L(1)]

However, interviews with respondents revealed that the practice of identifying victims is
problematic and despite the existence of formal criteria and a methodological guideline for the
police, ‘“identification of victims of trafficking in human beings very much depends on a
concrete police officer and his assessment of the situation”[S(1)]. As a result, most victims of
trafficking in human beings, let alone victims of labour exploitation, are not formally identified
as victims and are detained and deported instead.

Once the victims are officially recognised as victims of trafficking in human beings, they are
entitled to receive the full scope of support and assistance that is available to all foreigners as
well as Slovak citizens regardless of their type of residence and legal status.

Non-governmental organisations that provide assistance and support to foreigners outside the
scope of bilateral contract with the Ministry of Interior usually operate based on projects;
consequently, their ability to help victims often depends on how the project defines the type of
support services as well as the target group of people who are eligible to receive them.

With respect to the effectiveness of service provision to victims of human trafficking,
respondents (for example, two S group experts) indicated the need for improvement. However,
they also pointed out the lack of personnel resources (lack of qualified lawyers) that prevents
them from working with victims more efficiently.

“We could certainly improve a lot of things if we only managed to increase our capacity so that

we don't basically depend on a single person, i.e. | plus one lawyer, to deal with these issues
on a full-time basis.” [S(1)]
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“Urcite by sme mohli mnoho veci zlepsit, ak by sa nam podarilo sa kapacitne posilnit tak, Ze
by sme nemali primarne len jednu osobu mria, plus jednu pravni¢ku, ktora by sa dokazala tejto
téme tak plnohodnotne venovat, alebo moZno Ze by sme to mali posilnené este o jedného
Cloveka.”[S(1)]

The respondents further mentioned difficulties with providing housing to victims of human
trafficking. There are no separate housing facilities for men and for women:

“Accommodation of men is a problem. There are not enough facilities and most of them are
not specifically designed for male victims of trafficking in human beings; also, most male
victims refuse to be consigned to such facilities as they prefer to return home to their families.”

[S(1)]

L~Ubytovanie muZov je problém. Je malo zariadeni, vacsinou nie su Specifické pre obete
obchodovania s ludmi muZov a potom muZzi nechcu véacésinou ist do takého zariadenia, sa
chceu véaésinou vratit domov k rodine.”[S(1)]

Given the rare incidence of confirmed cases of migrant workers® labour exploitation, some
respondents were reluctant to comment on the effectiveness of the victim support system.

“As far as victims of trafficking in human beings go, | can say the system was really very
effective, partly perhaps because we didn’t have too many of these victims. Each of the
constituents seemed to know what it should do and do its part exactly when it was supposed
to. As far as other victims are concerned, | really can’t say whether such services exist at all,
let alone whether they are effective or not.”[S(1)]

~Pokial ide o obete obchodovania s ludmi, tak tam moZno aj tym, Ze sme mali tych obeti
naozaj malo, ale tam viem povedat, Ze to fungovalo naozaj efektivne. ... KaZda ta zloZka
vedela, ¢o ma robit. A my sme nastupili vtedy, kedy sme mali a pomahali sme, ale pokial ide
o tie ostatné obete, tak to ani neviem, ¢i su nejaké sluzby anie este, Ci su efektivne.” [S(1)]

Respondents further suggested measures that would significantly improve the system of
support provision to victims of labour exploitation, e.g. informing migrants about their rights in
general and about their situation and possibilities in Slovakia [S(1)] and ensuring sustainability
of support organisations’ funding.

“‘[The system of victim support] would work perfectly if organisations had sustainable funding.
So, sometimes the project ends and it is 3-4 months until there is another call for project
proposals, another public procurement in which time organisations have no funding at all.”

[S(1)]

L[Systém pomoci obetiam pracovného vykoristovania] by fungoval dplne super, keby bola
zabezpe&end kontinuita toho financovania. CiZe niekedy skonéi projekt a kym je dalSia vyzva,
dalsie verejné obstaravanie, ubehnu aj dalsie tri- Styri mesiace, kedy organizacie nie su
financované nikym.“[S(1)]

Not all selected support organisations encountered victims of labour exploitation on a frequent
basis. Some of them have not had such a client at all which is why they could not comment on
the effectiveness of victim support system [S(2)].

Support organisations focusing on victims of human trafficking and victims of labour

exploitation do not systematically check the quality of their services. It could be said they
provide support services rather intuitively and not as a systematic and planned service pack.
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“The basic services such as room and board are certainly provided. But if the victims have any
specific individual needs, we cannot always guarantee that they will be satisfied.” [S(1)]

»1akeé tie zakladné potreby, ako ubytovanie a strava, tak to urCite pokryté je. Ale ak ma ta obet
nejaké individualne specialne potreby, tak nie vZdy to vieme zarucit.”[S(1)]

It is difficult to assess migrants' awareness of existing support organisations. IOM Bratislava
employes cultural mediators (migrants active in their respective communities) to raise
migrants‘ awareness but other organisations have no systematic approach to the issue.

“I believe they are [informed] because we also employ our information centre and cultural
mediators in particular communities, so | believe they are aware of us and know what we can
help them with.” [S(1)]

,VyuZivame na to aj nase informacné centrum a kulturnych mediatorov, ktorych mame v

komunitach, takZe ja si myslim, Ze [migranti] vedia o nas a vedia, ako im méZeme pomact.

[S(1)]

5.3 Access to justice and other mechanisms to empower
victims

Since there are no guidelines on identifying victims of labour exploitation that have not been
trafficked their victimhood is likely to be assessed according to general criteria that also apply
to victims of other criminal offences. They are thus possibly viewed as “the aggrieved party.”
Several ways of demanding compensation thus may apply also to victims of labour
exploitation.

The aggrieved party may apply for indemnification directly during criminal proceedings
(“adhesion proceedings”). According to Article 46 Paragraphs 3 and 4 of the Code of Criminal
Procedures, the aggrieved party may propose that the court binds the defendant to indemnify
the victim as part of the judgment of conviction. The proposal may not be filed if the
indemnification claim has already been settled in civil law proceedings.

According to Articles 287 and 288 of Act No. 301/2005 Coll. as amended (Code of Criminal
Procedures), the aggrieved party has the right to claim for compensation of damages. The
criminal court may hear such a claim. If according to the result of evidence, the amount of
damage is not precisely determined, or a court needs further evidence for the final decision,
the court shall refer the victim to civil proceedings.

Several respondents in interviews confirmed that there were formal ways for victims of labour
exploitation to demand compensation of lost wages or other damages that had been incurred
as a result of labour exploitation. Most of them evaluated the valid legislation in this area as
sufficient, saying compensation could be awarded in criminal or civil law proceedings.

“I don't have exact information on how it works in practice, but as far as written law is
concerned, the system is effective enough as it provides enough possibilities to win
compensation in court... Yes, in principle there are possibilities to win compensation in court,
but only if [the victims] have a labour contract and have not been employed illegally.” [J(1)]
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“Nemam informaciu ako to vyzera v praxi, ale pokial ide o pisané pravo, tak je efektivne,
poskytuje dostatok moZnosti vysudit odskodnenie... Ano, su moZnosti na vysudenie
odskodnenia, ak maju zmluvu a nepracovali na ¢ierno.”[J(1)]

According to the Act on illegal work and illegal employment, compensation can also be paid to
illegally employed workers (paragraph 7a section 1 and paragraph 7c¢ section 1).

If, for various reasons, it is impossible to get compensation from the person who has caused
the damage to the victim, there is a possibility to get it from government in compliance with Act
No. 215/2006 Coll. on Indemnification of Victims of Violent Criminal Offences (hereinafter
only as “Act on Indemnification of Victims of Violent Criminal Offences”); however, several
respondents questioned the law’s practical effectiveness with respect to migrant workers,
pointing out that very few of them are actually viewed as victims.

“There is the law on indemnification of victims of violent criminal offences, which stipulates that
under certain circumstances government must compensate them; the problem is that [it is
extremely difficult] to comply with eligibility conditions [to demand indemnification] from
government... These foreigners don't stand a chance in this system...”[L(1)]

~Je tu ten zakon o odskodneni obeti trestnych cCinov, kde sa hovori Ze stat za urcitych
okolnosti musi odskodnit, len tie predpoklady na to, aby bol niekto opravneny Ziadat’ stat, kym
sa splnia... Tito cudzinci nemaju Sancu v tomto systéme..."“[L(1)]

~Sometimes we don'’t expose [migrant workers] during inspections at the workplace but learn
about them afterwards; for instance, the Police Force informs us that illegal migrants have
been deported but | cannot qualify it as illegal employment with all the consequences including
settling back payments because we don't have them [in the system]. For us to be able to...”

IM(1)]

“Niekedy sa o nich (migrujucich pracovnikoch) nedozvieme pocas inspekcie na mieste, ale aZ
nasledne, napriklad, ked" nas cudzinecka policia informuje, Ze deportovala ilegalnych
migrantov. Ja sa potom tymto pripadom neméZem zaoberat’ ako nelegalnym zamestnavanim
so vsetkymi nasledkami vratane poZadovania kompenzacie mzdy, pretoZe ich takto nemam v
systéme zaznamenanych, aby som mohla...” [M(1)]

The Act on Indemnification of Victims of Violent Criminal Offences,” as amended,
transposed the Council Directive 2004/80/EC relating to compensation to crime victims in
order to facilitate filing compensation motions also in other EU member states than that of the
victim’s home country. The law regulates one-off financial indemnification of persons who
suffered health damage (as well as property, moral or other damage, or whose other
proprietary rights or freedoms have been violated or threatened) as a result of violent criminal
offences. At the same time, the law circumscribes who is eligible to file compensation motions
in compliance with this law. According to Article 3 of the law, eligible to file motions are citizens
of the Slovak Republic, citizens of other EU member states, persons without nationality with
permanent residence in some EU member state, or third country nationals, under the
conditions and in the scope envisaged by the international convention that has been ratified
and proclaimed in a law-stipulated manner, provided that the health damage has been caused
on the territory of the Slovak Republic. Given the way the law defines the aggrieved party, it is
very improbable that third country nationals would be viewed as eligible to file compensation
motions, since pursuant to this Act, only a small number of third country nationals residing in
Slovakia may submit the application (stateless persons and third country nationals upon
conditions and scope of the international treaty).

51 Available at: www.slov-lex.sk.
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While valid laws provide enough possibilities for victim indemnification, the respondents cited
several reasons why it was difficult to win compensation in court. Most importantly,
investigation of cases involving labour exploitation is not thorough enough and often focuses
on the exploited migrant workers who are detained and deported, as opposed to the
employers who have exploited them.

“In my opinion it is totally tedious and absolutely ineffective... there should be some direct form
of indemnification... The status of migrant worker is such a handicap... | find it a bit
nonsensical to grant somebody a [tolerated] residence status in order to lodge an
indemnification claim he cannot even be sure will be [awarded]. Perhaps the damage will be
established but there will be no one to compensate [the victim] eventually. The perpetrator will
either not be identified or he will declare himself penniless or the entire case will be shelved,
so there will be no real perpetrator to punish.” [L(1)]

,Je to absolitne zdihavé, absolitne neefektivne, podla mria... tu by mala existovat' nejaka
priama forma odskodnenia... TakZe to postavenie cudzinca tak hendikepuje Cloveka... Je
predsa trochu nezmysel, aby bol niekomu priznany pobyt kvéli tomu aby si tu mohol uplatnit
Skodu o ktorej este ani nevie, Ci sa zisti. Skoda sa moZno zisti, ale nebude toho, kto by tu
Skodu mohol v kone¢nom dbésledku nahradit. Lebo bud’ ten pachatel nebol zisteny, alebo ten
pachatel je nemajetny alebo to vysetrovanie péjde niekde do stratena, takZe realne nebude
koho postihnat.“[L(1)]

Another reason why it is difficult to win compensation in court is allegedly the notorious
problem of judicial procrastination in Slovakia. Most criminal court judges tend to postpone
victims’ chances to win compensation by refusing to decide on indemnification in criminal
proceedings and referring the victims to civil court proceedings.

Respondents who work for organisations that specialise in helping migrants were particularly
critical of the ineffective mechanism of victim indemnification; some of them even said it was
almost naive of victims to expect compensation in Slovakia e.g. [L(1); S(2)]. Contrary to this
group of respondents, one representative of the judiciary said that they knew of cases in which
victims of labour exploitation had won indemnification in court, although it was compensation
of non-pecuniary damage rather than compensation of lost wages [J(1)].

Nevertheless, research findings indicate that such cases are few and far between as this is not
a usual judicial practice in Slovakia; on the contrary, the usual practice is to refer the matter to
civil law courts to decide on the form and amount of compensation for victims of labour
exploitation. While the valid law empowers criminal court judges to award victim
indemnification as part of criminal proceedings, they do not use this power in practice.

“The usual practice of judges at Slovak criminal courts — even if the court proves beyond
reasonable doubt the causality between the crime and the damage as well as the amount of
the damage, which the Code of Criminal Procedures explicitly stipulates as hard-and-fast
conditions to allowing the court to decide on indemnification along with the sentence verdict —
is to refer the indemnification claim to a separate proceeding ... Our penal law system allows
victims that have suffered pecuniary or non-pecuniary damage to claim their rights in criminal
proceedings in order to settle everything before a single court of justice. In other words, the
valid law provides for this possibility but the application practice diverges from it and [judges
tend to] leave these matters up to civil courts.”[L(1)]

LPrax trestnych sudov je u nas taka... Ze aj ked’ je uplne preukazané ako vznikla skoda,

pricinna suvislost, vyska Skody, a teda podla trestného poriadku su splnené podmienky na to,

aby popri odsudeni bol aj vyrok o nahrade skody v tom istom rozsudku (to trestny poriadok
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vyslovne umoZzZniuje), tak sudcovia sa priklariaju k moznosti, Ze vylucia narok na nahradu skody
na samostatné konanie... Systém trestného prava v pripade obete, ktora ma majetkovu, alebo
aj nemajetkovu ujmu, umoZriuje uplatnit narok v trestnom konani, aby sa to vyriesilo na
jednom mieste. CiZe pravo je na toto pripravené, ale prax sa od toho odklaria a ponechéva to
riesit’ civilnym sudom.”[L(1)]

Respondents representing judicial organs tried to explain why this practice was usual in
Slovakia. Most importantly, they argued, the principal role of criminal proceedings was to
establish the defendant’s guilt and it was considered inappropriate to extend these
proceedings by examining victims’ indemnification claims.

“The principal role of the criminal court is not to decide on the aggrieved party’s damage
claims, [although] if these claims are very precisely and exactly documented, even a criminal
judge may decide on compensation, provided argumentation on the claim and indemnification
does not postpone [decision] on guilt.” [J(1)]

~Prvoradou ulohou trestného sudu nie je rozhodnut o narokoch poskodeného, ¢ize keby boli
tie naroky zdokladované velmi precizne a presne tak by aj trestny sudca mohol rozhodnut
0 narokoch, avsSak nesmie predlZovat’ konanie o vine dokazovanim o narokoch a nahrade
Skody.“[J(1)]

Another possible explanation is that the victim’s indemnification claim is contentious for some
reason. In such cases, criminal court judges typically refer the matter to further civil law
proceedings.

“If somebody is convicted of a concrete criminal offence, which has caused certain damage to
the aggrieved party (i.e. the victim), and the aggrieved party is able to quantify the amount of
damage demonstrably, the judge may award compensation in so-called adhesive proceedings.
If the amount of claimed compensation is contentious, the matter is referred to civil law
proceedings.”[J(1)]

JAK je niekto odsudeny ako vinny za konkrétny trestny ¢in a v suvislosti s tymto trestnym
¢inom spdésobil obeti/poskodenému Skodu a tento poskodeny ju vie vyCislit a preukazatelne
podloZit vysku skody, tak sudca mézZe v tzv. adhéznom konani priznat’ vysku skody. Ak je
vyska skody sporna, odkaze ju na obCianskopravne konanie.”[J(1)]

Slovakia’s legal order provides for lodging complaints via a third party. Motions for criminal
prosecution may be filed with the police or the prosecution in a law-stipulated manner.52 Also,
criminal motions may be filed by a single person, a group of individuals or a legal person [L(1);
S(1); J(NI.

Motions with monitoring bodies such as the National Labour Inspectorate or offices of labour,
social affairs and family may also be filed via a third party. Monitoring bodies even have an
obligation to deal with anonymous motions.

As far as civil law proceedings are concerned, the complaint must be filed by the individual
that is a direct party to the case; that individual may choose to be represented by another
natural person based on a proxy.% In other words, Slovakia’s legal order does not allow a third
party to file motions without the consent of the person whose rights have been violated.

52Cernakova, Lucia (2011), Ako podat trestné oznamenie [How to File a Criminal Motion]; available at:
www.najpravo.sk/rady-a-vzory/rady-pre-kazdeho/t/ako-podat-trestne-oznamenie.html.

53 Slovakia, Act No. 99/1963 Coll. Civil Court Rule, as amended (Zdkon ¢. 99/1963 Z. z. Obciansky stdny
poriadok v zneni neskorsich predpisov), Article 24. Available at: www.slov-lex.sk.
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“Anybody is entitled to file complaints over criminal matters... Criminal proceedings may also
be launched ex offo, which means all you need is a motion. The same goes for filing motions
with supervisory organs — either a labour inspectorate or an employment agency. What cannot
be achieved via a third person is taking a civil action on indemnification. As far as civil law
proceedings go, | believe that... crime victims must file civil actions by themselves.” [L(1)]

,V trestnej rovine méZe podat ktokolvek... Trestné konanie mozno zacat ex offo, ¢ize tam
staci podnet. Takisto [je mozZné] dat’ podnet na kontrolné organy — inspektorat prace alebo
urad prace. Co sa neda dat’ pomocou tretej osoby, to je civilné konanie o ndhradu $kody.

V civilnom konani myslim... obete trestnych ¢inov musia podat’ aktivne Zalobu.”[L(1)]
Non-governmental organisations in Slovakia have ample experience with acting as the third
party that defends the rights and interests of foreigners against various actors.

“We as the non-governmental organisation can also [act] as the third party in this respect... my
colleagues, social fieldworkers who worked on this integration project contacted employers —
certainly via telephone and | believe also in writing — regarding various issues we have
discussed such as the failure to pay [agreed] wages or the refusal to grant adequate holiday.”

[L(1)]

JAKo tretia strana by sme mohli byt v tomto chapani aj my, ako MVO....kolegovia moji, socialni
pracovnici, ktori pracovali na tom integratnom projekte, tak oni kontaktovali aj
zamestnavatelov, urcite telefonicky a myslim, Ze urCite aj pisomne, ohfadom vselijakych tych
veci o ktorych sme rozpravali, ako nevyplatenia mzdy, Ze im nedali dostatoénu dovolenku.*

[L(1)]

As far as trade unions are concerned, they can act as third party in criminal proceedings, can
also file motions to the monitoring bodies and otherwise help workers to defend their rights in
relations to their employer.

The respondents outlined several factors that might help increase the effectiveness of
defending migrant workers’ interests with respect to their employers.

1) Most importantly, it is the existence of organisations that are able to provide migrant
workers with complex services, which include counselling and representing them in various
types of proceedings such as administrative, civil law and even criminal ones; it is equally
important that these services are available, i.e. they are provided free of charge.

“In my opinion, the easiest way for the foreigner is to turn to an organisation that specifically
focuses on defending the rights of these persons, mostly because it provides complex services
... it is able to advise them and represent them in all types of proceedings... And they receive
[this assistance] for free, which is also important.” [L(1)]

~Podla mria najjednoduchsia cesta pre toho cudzinca je obratit sa na nejaku organizaciu, ktora
sa vyslovene zaobera ochranou prav takychto 0oséb z toho dévodu, Ze poskytuje komplexnu
sluzbu... vie ho navigovat alebo vie ho zastupit vo vsetkych tychto druhoch konani... A
dostane [pomoc] zadarmo, ¢o je tieZ dblezité.”[L(1)]

2) Secondly, it is improving effectiveness of law enforcement organs in investigating
cases of labour exploitation and bringing perpetrators to justice; it is equally important to
inform the general public on these cases.

“On the one hand, | understand... there is no crime without a victim but perhaps [law
enforcement organs] could introduce new procedures in order to provide some guarantees to
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[the victims] and show them it is possible to enforce law. In that case, | believe the
investigation would be more effective as the victims would be more willing to cooperate.”[L(1)]

,Chdpem na jednej strane... Ze pokial policia nema obet, tak nema pachatela, ale myslim si,
Ze by mozno aj [policia] mala zvolit nejaké iné postupy a dat’ tym ludom nejaké zaruky a
ukazat' im, Ze je mozné vymdct pravo. V tom pripade si myslim, Ze by boli aj nejaké vysledky
vysetrovania a obete by boli ochotnejsie spolupracovat.”[L(1)]

3) Thirdly, it is reducing the significant risk that migrant workers who have been illegally
employed will have to leave Slovakia’s territory or will be expelled. Currently, victims cannot be
sure that they will be allowed to remain legally in Slovakia until their complaints make it to
court; and it is this factor that reduces their willingness and courage to stand up for their rights.
“‘IMigrant workers] who dwell illegally [on Slovakia’s territory] usually run a great risk of being
administratively expulsed. The greater the risk, the smaller is their willingness. It is a great
challenge [in Slovakia] to resolve [migrant workers’] residence status before proving they have
been victims of trafficking in human beings. For the time being, we are unable to offer this kind
of security to the victims in the sense of guaranteeing them legal residence while we resolve
their problem. In most cases, there is an imminent risk that the police will expulse [the victims]
while legal proceedings are still underway. This awareness may discourage them from taking
any measures; instead, they let themselves [be expulsed] and let it be.”[L(1)]

,0soba je obyCajne vystavena velkému riziku, Ze bude administrativne vyhostena, ak je tu
nelegalne. Cim je toto riziko véésie, tak tym mensia je ochota. U nas je to velka vyzva, vyriesit
pobyt, kym sa nevyriesi, Ze ona bola obetou obchodovania s ludmi. Tuto istotu u nas obetiam
nevieme zatial dat, Ze kym sa bude riesit vas problém, vy tu méZete byt legalne. Zo strany
policie v. mnohych pripadoch hrozi, Ze poCas tych konani budu vyhosteni. Toto vedomie im
moéZe brat’ chut podnikat’ nejaké opatrenia - mozZno radsej odist’ a nechat’ to tak.“[L(1)]

4) Last but not least, the process of filing complaints against employers could be further
facilitated by a helpline, at least in the form of an answering machine to receive anonymous
complaints. Such a helpline could be operated by the National Labour Inspectorate or other
institutions.

“A time-tested device is a telephone helpline, even in the form of an answering machine... if
the [National] Labour Inspectorate set up such an anonymous helpline... at least an answering
machine [to receive] anonymous [calls], | could imagine it would work.”[J(1)]

,Dobre funguju telefonické linky, hoci aj vo forme zaznamnika....pokial by mal inSpektorat
prace vytvorenu takuto anonymnu linku... Pokial by tam fungoval aspori anonymny
zaznamnik, dokaZem si predstavit, Ze by to fungovalo.“[J(1)]
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6 Attitudes

The research findings showed that the investigation of cases involving labour exploitation was
usually not in the best interest of migrant workers in question who are very often identified and
treated as illegal workers and/or illegal aliens and are swiftly deported to their home country. In
other words, they are very seldom identified as victims of labour exploitation; consequently,
the measures aimed at protecting them are very seldom in their best interest. The respondents
from the ranks of the police argued that once migrant workers were identified as victims of
labour exploitation, all government measures were in their best interest. The respondents with
victim support organisations, for their part, very critically perceived government institutions’
position on these issues and charged that migrant workers’ rights were at the bottom of their
list of priorities.

The principal reasons for not reporting cases of labour exploitation to law enforcement organs
is the victims’ fear of employers who typically threaten them with expulsion from the country
and thus they will lose the “chance” to improve their socio-economic situation. Also, a
significant role is played by the victims’ lack of trust in the police and other government
institutions.

The fact that the number of officially recognised victims of labour exploitation or trafficking in
human beings continues to be so low in Slovakia suggests very low effectiveness of law
enforcement organs in investigating these cases. According to several respondents, the
current state of affairs could be improved by introducing a more effective system of monitoring
employers and enhancing coordination between the police, labour inspectorates and other
state administration organs. Also, raising migrant workers’ awareness of the methods of police
investigation and valid laws could improve effectiveness of investigation. Several experts
suggested it would be ideal to set up a special police unit that would specialise in investigating
cases of labour exploitation, just as in the case of violent crimes or tax fraud. Greater legal
awareness of migrant workers combined with expanded possibilities of legalising their
residence status would significantly increase the rate of reporting and, consequently, of
exposing the labour exploitation of migrant workers.

6.1 Investigating cases of labour exploitation does not
favour migrant workers

The respondents’ positions on labour exploitation seem to be strongly affected by the
generally low awareness of labour exploitation as one of the forms of violating the labour law
as well as the fact that victims of labour exploitation (especially migrant workers) are typically
not identified as victims but rather as culprits. lllegally employed migrants are normally viewed
as illegal migrants and are subjected to the procedure of administrative expulsion, which
renders their identification as victims and their potential compensation virtually impossible (for
further details, please see Chapters 4 and 5). Moreover, the administrative expulsion further
increases the vulnerability of the victim and could lead to further victimisation.

“Well, [after the expulsion] they were dumped on the border of their home country with no
money in their hands; they could not even get home because they didn’t have ten euro for the
ticket. And that in my opinion is another serious form of vulnerability [as these people are very
likely] to get entangled in something [illegal].” [FG(L)]
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“Ze [po vyhosteni] nemali peniaze, Ze boli vyloZeni na hranici svojej krajiny a nemali sa ani
ako dostat’ domov. Ze tam bola ta situacia, Ze nemali ani desat’ eur na ten listok. A to zase
vnimam ako dalsiu velku formu zranitelnosti, Ze sa méZe do niecoho zapliest.” [FG(L)]

At the same time, the positions of various actors seemed to differ. While experts with
organisations that specialise in supporting victims (category “S”), representing them in court
(category “L”) or defending their rights (category “W”) were more sensitive to these issues and
simultaneously more critical to the standing system of identifying and assisting victims of
labour exploitation, representatives of law enforcement organs (category “P”) but also
monitoring bodies (category “M”) perceived the state of affairs strictly from the viewpoint of
valid laws that were effective in their opinion, which is why they focused strictly on enforcing
them regardless of potentially harmful shortcomings.

This attitude can be well illustrated by their answers to the question of whether government
interventions against labour exploitation are in the best interest of migrant workers. The
respondents from category “P” maintained that if the victim complied with the legislative
conditions to be identified as victims of labour exploitation, current system works in their best
interest.

“Well, the way the system is currently set, the interventions [aimed at their] identification must
be in their best interest. Whether they truly are in concrete situations of concrete individuals is
difficult to say. But generally speaking, the interventions are in their best interest the way the
system is adjusted.”[P(1)]

.No tak, ako je systém nastaveny, uréite su vich zdujme. Ci to v konkrétnom pripade
konkrétnej osoby tak aj bude, je taZzké vyhodnotit. Ale vSeobecne ako je systém nastaveny, su
intervencie v ich zaujme.” [P(1)]

This perception was also shared by respondents from category “J”, i.e. prosecutors and
judges. In their opinion, all government interventions are in the best interest of migrant workers
who are identified as victims of labour exploitation. However, it should be noted that there are
no legislative conditions nor are there any guidelines for identifying victims of labour
exploitation who have not been trafficked. There are only guidelines for identifying victims of
trafficking in human beings (for any purpose including labour exploitation). It is therefore likely
that respondents meant victims of human trafficking. This suggests the tendency to confuse
the topics of labour exploitation and human trafficking and that even representatives of state
institutions vested with responsibility in both areas are not clear about particularities of these
issues.

Respondents from categories “S”, “W” and “L” took a different position. According to them, the
decisive factor is whether migrant workers are identified as legal or illegal. Victims of labour
exploitation are often viewed as illegal workers because they usually work without labour
contracts or based on labour contracts that are evaluated as invalid by monitoring bodies. If a
migrant worker who holds a proper work permit enters an illegal labour law relation, their entire
legal status in the country turns illegal. At that point, labour exploitation becomes irrelevant
and law enforcement organs become primarily concerned with the foreigner’s legal status. In
other words, government interventions are in favour of expelling such foreigners rather than
protecting their interests.

One respondent who works for an organisation that specialises in defending workers’ rights
said the employees were always at a disadvantage regardless of the situation.

“‘[Even if labour exploitation is exposed], the migrant workers always hold the dirtier end of the
rope. People here are unlikely to sympathise with them; they view them as poor paupers who
70



came here to make a buck. So even if [labour exploitation] is exposed and documented
sometimes, the employer is always going to have the upper hand over the migrant worker who
he has exploited.”[W(1)]

»Nie su, lebo ten migrujuci pracovnik, ktory je vykoristovany, vZdy taha za kratsi koniec. Skér
je u nas menej obhajovany ten obyCajny chudak, ktory sem prisiel nie¢o zarobit. TakZe aj ked’
sa to niekedy dokaZe, vZdy na tom bude lepsie ten zamestnavatel ako ten migrujuci
pracovnik, ktory bol vykoristovany.” [W(1)]

6.2 Reasons for not reporting cases and factors affecting it

As we have repeatedly mentioned, very few migrant workers in Slovakia have been identified
as victims of trafficking in human beings and none of them has been identified as a victim of
labour exploitation. Over the past three years, only three foreigners have been placed into the
Programme to Support and Protect Victims of Trafficking in Human Beings [FG(N)]** and none
of the respondents knew of any persons that had been granted a tolerated residence status
because they had been identified as victims of severe forms of labour exploitation. On the
other hand, experts from categories “S”and “L” during interviews or the focus group
discussion described several concrete cases of labour exploitation that have never been
qualified as such by law enforcement organs. All this indicates that very few migrant workers
who work under particularly exploitative conditions report their situation to law enforcement
organs.

One of the reasons for this reluctance is that migrant workers often lack even basic knowledge
of the country’s life and institutions and have no idea of who they can turn to for help. In other
words, most migrant workers do not know they can be qualified as victims of labour
exploitation [P(1); L(1)].

“Perhaps they don't even know what to do. It would certainly [help to] raise their awareness on
what they can do about [their situation] and who they can turn to. If they are our clients, my
colleagues always strive to help them. But if they are people without international [legal]
protection and they are just illegal foreigners, or even legal ones, | believe they often don't
know what to do.”[L(1)]

,MoZno ani nevedia, co maju urobit. Urcite by bolo lepsie nejaké zvysenie ich vedomia o tom,
na koho sa mézu obratit’ a ¢o s tym mézu urobit. Ak su to nasi klienti, tak vZdy prisli za nasimi
kolegami a ti sa im snaZili nejako poméct. Ale ak su to ludia, ktori nemaju medzinarodnu
ochranu a su to len cudzinci, ktori su tu nelegalne, alebo aj legalne, tak si myslim, Ze ¢asto
nevedia, ¢o maju robit.”[L(1)]

One of the respondents suggested that if migrant workers were more familiar with Slovak laws,
law enforcement organs would not be bent on punishing them but rather on supporting them.

54 See also Slovakia, Information Centre for Combating Trafficking in Human Beings and Crime Prevention
(Informacné centrum pre boj proti obchodovaniu s fudmi a prevenciu kriminality) (2014) Report on Victims of
Trafficking in Human Beings Entering the Programme of Support and Protection of Victims of Trafficking in
Human Beings in 2013. Slovakia, Information Centre for Combating Trafficking in Human Beings and Crime
Prevention (Informaéné centrum pre boj proti obchodovaniu s fudmi a prevenciu kriminality) (2013) Report on
Victims of Trafficking in Human Beings Entering the Programme of Support and Protection of Victims of
Trafficking in Human Beings in 2012; Slovakia, Information Centre for Combating Trafficking in Human Beings
and Crime Prevention (Informaéné centrum pre boj proti obchodovaniu s ludmi a prevenciu kriminality) (2012)
Report on Victims of Trafficking in Human Beings Entering the Programme of Support and Protection of Victims
of Trafficking in Human Beings in 2011. All available at: www.minv.sk/?informacne-centrum-na-boj-proti-
obchodovaniu-s-ludmi-a-prevenciu-kriminality.
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A higher rate of reporting the cases would in his opinion motivate immigration authorities to
helping the victims, for instance in the form of granting tolerated residence status to them

[J(1]-

According to several respondents, the main reason for migrant workers’ reluctance to report
labour exploitation is that many of them hail from countries where their socio-economic
situation was far worse than in Slovakia and even if they are subjected to severe forms of
labour exploitation they are still better off than they would be in their home country.

“In many cases, their situation at home is [so bad] that it is better for them to be able to earn at
least something rather than nothing at all, which is why they are willing to put up with [labour]
conditions set by these exploiting employers. Many of them have become indebted to various
people smuggling gangs and they must work off that debt.” [R(1)]

» 1ak v mnohych pripadoch je ich situacia doma taka, Ze je pre nich lepsie zarobit aspor nie¢o
ako ni¢ a su teda ochotni podvolit sa podmienkam, ktoré im tito vykoristujuci zamestnavatelia

J

davaju. Casto sa zadlZili réznym prevadzaéskym skupindm a musia si tento dlh odpracovat.

[R(1)]

Many migrant workers put up with labour exploitation because they hope their situation will
improve over time, their wages will be paid later or their labour conditions will get better once
they pay off their “debt” [S(1); L(1)].

But perhaps the most important reason why victims of labour exploitation do not report their
situation to law enforcement organs is fear; this factor was cited by virtually all categories of
respondents regardless of their field of expertise.

Most importantly, it is the fear of the exploiter. According to many respondents, the exploiters
hold sway over their victims, force them to work in considerable isolation and exert
tremendous pressure on them. Since the exploiters usually provide not only work but also
room and board to the victims, the victims become existentially dependent on them and any
attempt to report their situation would amount to an existential threat. The exploiters keep the
victims in constant fear by frequently threatening that if they report their case they will lose
their job and/or legal status, they will have to return to their home country and so on [M(1);
N(1); R(1)].

“They do fear the perpetrators to a certain degree [because they have all kinds of leverage
over them]. The situation is like this, for instance: - “You promised me to smuggle in my
cousin.” - “Well, you can’t have everything — your wage and your cousin smuggled in.” - “Okay,
| can wait a little longer.”[J(1)]

,Lebo do istej miery oni sa boja tych pachatelov... Alebo no to ale este viete, lebo to bolo tak,
Ze ,slubil si mi sem dostat’ sesternicu, bratranca a tak dalej.” — ,No ale tak neméZem vsetko —
aj ti dat’ peniaze aj sem doniest’ sesternicu.”— ,Dobre, tak ja teda pockam este.“[J(1)]

Another fear factor is threatening the victims with expulsion from the country if they are
identified as illegal workers and, consequently, as illegal migrants. The fear of being deported
from Slovakia and returned to the country of origin combined with the fear of being punished
for working illegally, all these are the reasons why the victims are afraid to report their
situation. Several respondents from categories “L” and “S” also cited victims’ general lack of
trust in the police and other government organs other victims normally turn to. Migrant workers
most frequently come into contact with the immigration police, which they often perceive as the
organ of repression that keeps their stay in the country under close scrutiny.
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“Generally speaking, foreigners don't trust the police because they expect complications that
may be related to their illegal residence status or anything else... they are afraid to make any
move in order to avoid expulsion.”[L(1)]

LPolicii vo vSeobecnosti nedbveruju cudzinci, pretoZe ocakavaju komplikaciu, spojend mozno
s nelegalnym pobytom alebo s &imkolvek dalsim... boja sa podniknut akékolvek kroky, aby
neboli vyhosteni.”[L(1)]

The same respondent added that migrant workers’ fear of the police and their unstable
residence status in the country makes it easier for the employers to exploit them as it supplies
them with arguments they subsequently use to threaten their victims.

‘[They tell them, for instance:] No matter if you turn to some government institution, agency or
whatever, you will go back home and end up with nothing. And then you will have to work for
three years again [to pay somebody] to get to a country where you can earn decent money.”

[L(1)]

s[Napriklad im hovoria:] Akokolvek by si sa obratil na nejaku instituciu, statnu, ¢okolvek, ides
naspat domov a nebudes mat nic. A budes zase tri roky pracovat’ na tom, aby ta niekto dostal
do krajin, kde by si mohol slusnejsie zarabat.” [L(1)]

The following table sums up all factors that contribute to migrant workers’ reluctance to report
labour exploitation to law enforcement organs as they were indicated by the respondents.

Factors of not reporting cases of labour exploitation Number of
indications

Lack of effective monitoring of relevant areas of economy 1

Lack of targeted support service provision available to victims 1

Victims are not aware of their rights and of support available to them 11

Victims fear retaliation from the side of offenders against them or against family | 14
members

Victims suffer from feelings of shame 4

Victims believe that speaking to authorities is not worthwhile or they would not | 4
benefit from subsequent proceedings

Victims believe that proceedings are too bureaucratic and costly

Victims fear that if their situation became known to the authorities, they would 19
have to leave the country

Victims do not trust that the police in particular would treat them in a 1
sympathetic manner

Victims perceive being jobless as worse than working in exploitative conditions | 10

Other (please specify)

Don’t know 0
Factors of not reporting cases of Number of indications by professional group
labour exploitation L E M [N S W |R P J
Lack of effective monitoring of relevant 1

areas of economy

Lack of targeted support service 1

provision available to victims

Victims are not aware of their rights and 5 3 3
of support available to them

Victims fear retaliation from the side of 2 2 6 1 2 1
offenders against them or against family

members
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Victims suffer from feelings of shame 1 1 1 1
Victims believe that speaking to 1 1 1 1
authorities is not worthwhile or they
would not benefit from subsequent
proceedings

Victims believe that proceedings are too 1 1
bureaucratic and costly
Victims fear that if their situation 4 2 7 2 3 1

became known to the authorities, they
would have to leave the country

Victims do not trust that the police in 1
particular would treat them in a
sympathetic manner

Victims perceive being jobless as worse 2 1 4 1 2
than working in exploitative conditions

Other (please specify) 2

Don’t know

The table suggests that the victims’ fear of being deported, of retaliation from their exploiters,
of becoming jobless and the lack of trust in authorities are the most serious risk factors for not
reporting labour exploitation. Four respondents (one each from categories “N”, “M”, “P”
and “J”) also cited a feeling of shame as being an important factor. According to them, the
situation of a victim of labour exploitation is very similar to that of a victim of domestic violence
who finds it difficult to admit to themselves, let alone to people around them, that they have
become victims of this humiliating treatment.

The following table sums up the top priorities of exploited migrant workers according to
interviewees, showing that most of the respondents believed the most important thing to them
was to be able to stay and make a living in an EU country (indicated by 19 respondents), to
continue supporting their families economically (16 respondents) and to guarantee the safety
of their families (13 respondents). The previous chapters of this report cited the fear of
exploiters (i.e. safety of families), the fear of deportation (i.e. ability to stay in the country) and
the fear of losing their job (i.e. ability to support their families) as the most fundamental
reasons for victims’ reluctance to report their situation. This seems to suggest that migrant
workers who refuse to report labour exploitation strive to protect themselves; this despite the
fact that their identifying themselves as victims is expected to increase their safety and
improve their status in the country.

Priorities of exploited migrant workers Number of
indications
To be safe and to be protected against further victimisation 8
For their family to be safe 13
To be able to stay and to make a living in an EU country 19
To see that offenders are held accountable and that justice is done 7
To be respected and to see that their rights are taken seriously 4
To be in a position to economically support other family members 16
To receive compensation and back pay from employers 3
To be able to return home safely 7
Other (please specify) 0
Don’t know 0
| Priorities of exploited migrant workers | Number of indications by professional group |
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To be able to stay and to make a living in
an EU country

To see that offenders are held |1 1 3 1 1
accountable and that justice is done

To be respected and to see that their | 1 2 1
rights are taken seriously

To be in a position to economically |2 3 1 5 1 2 2
support other family members

To receive compensation and back pay | 1 1 1
from employers

To be able to return home safely 4 1 1 1

Other (please specify)

Don’t know

This is apparently not the case however, as the focus group discussion revealed that victim
support organisations tend to “protect” their clients by refusing to report their labour
exploitation to authorities exactly because it could put them in jeopardy of losing what is most
important to them with respect to their stay in Slovakia. One of the respondents called the
safety of migrant workers and their families the basic condition for their willingness to work
under exploitative conditions.

“So, they only ask [an oral] guarantee from the traffickers that their families will stay safe and
that they will be able to provide for them. And they also ask — again orally as they don't
understand written contracts — a guarantee to earn enough to be able to send some money
home and [continue to] provide for their families. This is always promised to them.”[S(1)]

»lakZe Ziadaju len to ubezpecenie od tych obchodnikov, Ze daju rodinam pokoj a Ze rodina
bude zabezpelena. No a takisto Ziadaju, a zase slovne, lebo zmluvam nerozumeju, aby
zarobili tolko, aby mohli tie peniaze posielat’ domov. Aby dokazali tu rodinu zabezpecit. Toto je
im vZdy slubené.” [S(1)]

The poor socio-economic situation in their home country, combined with the ambition to earn
money to improve it, is often the main reason why migrant workers are willing to renounce
even their fundamental rights in return for a chance to improve their standard of living.

“I believe their rights are at the bottom of their list of priorities. In fact, they knowingly relinquish
their rights by putting themselves into this kind of [position].” [M(1)]

»Myslim, Ze prava su pre nich déleZité aZ na poslednom mieste. Lebo tym, Ze idu do takej
situacie, tak sa vedome vzdavaju svojich prav.“[M(1)]

6.3 Effectiveness of tackling labour exploitation

The low effectiveness of tackling labour exploitation is obvious from the low number of
identified, investigated and punished cases involving labour exploitation and/or trafficking in
human beings of migrant workers in Slovakia. According to representatives of institutions that
are charged with exposing, investigating and punishing these crimes (i.e. categories “P”
and “J”), law enforcement organs discharge their duties effectively and intensely once potential
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victims have been identified. The experts who represent migrant workers or work for victim
support organisations, for their part, argued it was the low clearance rate of these cases that
did not support this argument. In recent years, the government has adopted a number of
strategies and action plans aimed at combating trafficking in human beings; however, these
policy documents target primarily Slovak victims that are trafficked abroad, and even they
have not had a perceptible impact.

“There is a lot of various documents, policies and so on but when it comes to the crunch, even
[labour] inspectors, for instance, are not fully aware of all the possibilities... when they expose
illegal labour they still tend to punish both sides, the employers and the employees.” [S(1)]

~Je vela vselijakych dokumentov, politik a tak dalej, ale ked’ pride na lamanie chleba, tak
napriklad ani ti inSpektori nie su uplne informovani o vsetkom...a stale maju tendenciu
postihovat’ aj jedného aj druhého.”[S(1)]

At the same time, the government continues to fail to pay adequate attention to issues of
migrants and their integration, which is another reason why the rate of exposing and
investigating cases of their labour exploitation is so low.

“Migrants [in our country] are still perceived through the prism of migrants... i.e. those with
unequal rights.”[S(1)]

,Vis avis k migrantom u nds je to vnimané cez nalepku migrant... Ze nie su ti, ¢o maju
rovnaké prava.“[S(1)]

Another factor that causes the low effectiveness of exposing labour exploitation is the
reluctance on the part of migrant workers to report their situation to authorities, a phenomenon
that was analysed in greater detail in previous sections of this chapter. This issue was also
brought up during the focus group discussion when a representative of the labour inspectorate
pointed out the shortage of motions filed by migrants themselves or victim support
organisations [M(1)]. On the other hand, one of the respondents rebutted that monitoring
institutions were not sufficiently active in seeking out the cases themselves and they merely
reacted (if ever at all) to motions filed by victims of labour exploitation or organisations that
represent them [W(1)].

6.4 Potential areas of improvement in the field of victim
identification and tackling labour exploitation of migrant
workers

Except for making sure that all workers have access to trade unions, all listed measures
turned out to be important in the process of improving the situation of victims of severe forms
of labour exploitation. Trade unions continue to have a less-than-stellar reputation in Slovakia
according to some interviewees; during the focus group discussion, though, a trade union
representative emphasised the importance of trade union membership, pointing out that trade
union experts were legally entitled to defend workers’ rights actively, for instance through
providing legal counselling and legal representation [W(1)], a fact ignored not only by most
ordinary people but also all of the interviewed experts.

Potential areas of improvement Number of
indications
Improve legislation against labour exploitation and its implementation 6

76



Improve legislation to allow better access to justice and compensation

More effective monitoring of the situation of workers in the areas of economy
particularly prone to labour exploitation

Measures to ensure that all workers know their rights

Measures to ensure that all workers have access to labour unions

More effective coordination and cooperation between labour inspectorates, the
police and other parts of administration as well as victim support organisations
and the criminal justice system

—|O|00

Setting up of specialised police units to monitor and investigate labour
exploitation

10

Regularising the situation of certain groups of migrant workers with an irregular
status

Regularising the situation of migrant workers once they have become victims of
severe labour exploitation

w

Measures addressing corruption in the administration

More training of police, labour inspectors and other authorities

Police and courts taking labour exploitation more seriously

Don’t know

O~ |N|W

Number of indications by professional group

Potential areas of improvement L E M [N S W

R

P

J

Improve legislation against labour 3 1
exploitation and its implementation

2

Improve legislation to allow better access | 2 1 3
to justice and compensation

2

More effective monitoring of the situation | 2 2 4 2
of workers in the areas of economy
particularly prone to labour exploitation

Measures to ensure that all workers know 4 2 1 1
their rights

Measures to ensure that all workers have
access to labour unions

More effective coordination and | 2 1 2 4
cooperation between labour
inspectorates, the police and other parts
of administration as well as victim support
organisations and the criminal justice
system

Setting up of specialised police units to 3 3
monitor and investigate labour exploitation

Regularising the situation of certain | 2 4
groups of migrant workers with an
irregular status

Regularising the situation of migrant 2
workers once they have become victims
of severe labour exploitation

Measures addressing corruption in the 1 2
administration

More training of police, labour inspectors | 1
and other authorities

Police and courts taking labour | 1 2
exploitation more seriously
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According to interviewed experts, the best way to improve the current state of affairs is through
better monitoring of the situation in industry sectors that are particularly prone to labour
exploitation and better coordination between various institutions (for example labour
inspectorates, police and state administration organs). Almost half of all respondents cited
both options among the three potential areas of improvement.

“For instance if the labour inspectorate finds out that something like that is going on, [it is
important that] the information gets either to the police or to [the prosecution] as soon as
possible so we can act further in the matter. Sometimes | feel that this information does not
come at all [as the case] remains on the administrative level and is resolved by some fine or
reprimand for the employer, but the point is that the information doesn't get through. So,
[better] coordination would certainly help.”[J(1)]

»Napriklad, ak inSpektorat prace zisti, Ze k nieComu takému dochadza, aby sa tato informacia
dostala ¢o najskér ¢i uz k policii, alebo k nam [na prokuraturu], aby sa v tejto veci mohlo dalej
konat. Ob¢as mam pocit, Ze tato informacia ani nepride, zostane to na tej administrativnej
urovni, Ze sa to vyriesi nejakou pokutou, administrativnym postihom zamestnavatela, ale ta
informacia sa nedostane d'alej. TakZe ta koordinacia by urcite napomohla.” [J(1)]

One potential way of improving the monitoring of labour exploitation is improved tax
inspection. According to one respondent from category “J”, increased effectiveness of
exposing employers’ failure to pay taxes and social contributions would most likely increase
effectiveness of exposing illegal labour and, consequently, labour exploitation. Currently valid
laws make it easier to expose tax evasion, which suggests this may well be the right way to
improve effectiveness of monitoring. Also, better monitoring could help eliminate corruption
[S(1)] but it would require a truly pro-active approach on the part of monitoring institutions. In
other words, they must actively seek out potential exploiters among employers because it is
impossible to rely on migrant workers reporting cases themselves given the current setting of
the system.

At the same time, effective monitoring requires increased awareness on the part of the police,
labour inspectorates and other segments of state administration in terms of their ability to
identify victims of labour exploitation. Several interviewed experts, especially those from
categories “S” and “L”, said this was not the case for the time being.

“It is important that government organs or agencies that perform some of their powers in
certain areas be able to identify the victim — that is absolutely crucial in my opinion. If we are
unable to identify the victim, we have nothing to discuss. Effective monitoring implies the ability
to distinguish between victims and non-victims.” [L(1)]

~Je dbleZité, aby statne institucie alebo tie organizacie, na ktoré su prenesené kompetencie
v istej oblasti boli schopné identifikovat obet, to povaZujem za dplne klfucové. Nemame sa
o ¢om bavit, ak nevieme, Ze toto je obet. Efektivne monitorovat’ znamena byt schopny poznat
— toto je obet, toto nie.” [L(1)]

A number of respondents expressed a conviction that monitoring, mutual cooperation and the
ability to identify victims of labour exploitation would increase significantly if there was a
specialised unit (police or other) charged with exposing labour exploitation. Currently, the
police operate specialised units that focus on domestic violence or other forms of crime. Their
members have been specifically trained to identify victims in these areas of criminality. A
similar specific training can also be organised in the field of exposing labour exploitation. This
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view was shared mostly by experts from categories “M” (3), “S” (3) and “P” (2) as they most
frequently come into contact with victims of labour exploitation. Special training in the field of
victim identification coupled with amended legislation are bound to increase their effectiveness
in exposing labour exploitation and punishing its perpetrators, provided their efforts are
effectively coordinated.

“I definitely believe there should be a specialised police unit, | mean experts who would be
[trained in] investigation methods designed to expose [victims of labour] exploitation, i.e. not
people who come to take a stroll around the factory, who knock [and walit for] somebody to
open. There are certain methods members of the police force are taught at the police
academy; there are specialists for this.” [S(1)]

LUrcite si myslim, Ze by mal existovat Specializovany policajny utvar. To znamena ludia, ktori
poznaju vysetrovacie metédy na to, aby Zzistili, Ze niekto je vykoristovany, nepridu tak, Ze sa
pridu prejst po fabrike, zaklopu, niekto im otvori. Su tam urcité metody, ktoré policajti studuju
na policajnej akadémii, su na to Specialisti.”[S(1)]

The lack of awareness does not only concern the institutions but also migrant workers who
become victims of labour exploitation. In the section on risk factors we have identified
inadequate legal awareness and work in isolation as important factors of labour exploitation.
The same factors seem to reduce the effectiveness of tackling the problem as they complicate
the process of identifying victims who often do not even know they are being trafficked or
exploited and have no idea about who they can turn to in case of emergency. A relatively
simple way to increase legal conscience and improve awareness of the risks of labour
exploitation is to join trade unions, although they are not particularly popular in Slovakia [S(1)].
At the same time, it is important to provide information to migrant workers in their mother
tongues or at least in languages most of them are able to understand.

A less frequently, but much more intensely emphasised issue, particularly by representatives
of organisations specialising in victim support (i.e. category “S”), was the need to legalise the
residence status of migrant workers who have become victims of labour exploitation. The
issue that runs like a thread through this report is migrant workers’ fear of being deported if
their illegal employment or illegal residence status in Slovakia is exposed (these two are often
connected). This negatively affects migrant workers’ willingness to report their situation and is
the principal reason why most victims of labour exploitation are not identified as victims but as
illegal aliens who are swiftly expulsed from the country. This subsequently complicates
investigation as it is virtually impossible to convict perpetrators (i.e. employers) without
witnesses (i.e. their victims).

According to several experts, it is the legalisation of migrant workers’ residence status that
might significantly facilitate tackling the problem of labour exploitation. Slovakia has a law that
provides for granting a tolerated residence status to victims of severe forms of labour
exploitation or minor migrants who have been found working illegally; unfortunately, this law is
not effectively applied as this research project revealed that only one single migrant worker
has obtained a tolerated residence status as yet. Another problem is that migrant workers are
not aware of this law and, consequently, their rights ensuing from it.

“So, if they knew they would not be expulsed at once if they go to the police and prove they
have been victims of labour exploitation, on the contrary, they might continue in what they
have been doing and even find a legal job now because they have helped expose a crime in
this country, | believe it would help eliminate [labour exploitation] and... cut the ground from
under exploiters’ feet. Of course, [an important prerequisite to this] is that those foreigners are
aware of their rights.” [S(1)]
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»lakZe ak on vie, Ze ak pbjdem na policiu a ukaZe sa, Ze som obetou, tak oni ma okamZite
nevyhostia, naopak, este ked’ si tu najdem pracu, tak mézZe pokracovat v tom, ¢o som robil a
naopak uZ teraz legalne dokonca, lebo som pomohol tejto krajine odhalit’ nejaky trestny ¢in,
tak si myslim, Ze by to prispelo k tomu, aby sa to trosku eliminovalo a... zoberie to aj vietor
z plachiet tym vykoristovatelom. Ale to ide samozrejme ruka v ruke aj s tym, Ze cudzinci si
musia byt vedomi svojich prav.”[S(1)]

Even the victims that are admitted to the Programme to Support and Protect Victims of
Trafficking in Human Beings may find themselves in an adverse situation, which is not
necessarily related to legalising their residence status but rather to their socio-economic
situation. According to one respondent, once victims are placed in the programme they are
legally entitled to collect material need benefits, which is approximately €61 a month.
Protected housing is provided to them for a limited period of time and after the programme
ends, they find it very complicated to integrate into everyday life. Consequently, many of
them are particularly vulnerable to further trafficking or exploitation [S(1)]. If these migrant
workers were allowed to legalise their residence status here, they would find it much easier
to seek legal assistance, join trade unions, increase their legal awareness, and so on.
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7 Conclusion and any other observations, including
contentious issues from interviews/focus groups

According to most experts interviewed for this research project, the most frequent forms of
labour exploitation in Slovakia are trafficking in human beings for the purpose of labour
exploitation and employing migrant workers under particularly exploitative conditions. The
phenomenon almost exclusively concerns non-qualified labourers or semi-qualified craftsmen
who work mostly in the field of construction, followed by restaurant, catering and food delivery
services and transport & warehousing industry.

The research project revealed that the public discourse on labour exploitation of migrant
workers in Slovakia has been reduced to several issues, depending on the type of institutions
that are involved. Monitoring bodies speak primarily of migrant workers’ illegal employment or
abusing their illegal labour. Representatives from law enforcement bodies (i.e. police officers,
prosecutors and judges), for their part, perceive labour exploitation almost exclusively as part
of trafficking in human beings. With respect to trafficking in human beings, most attention
focuses on Slovak citizens who have or may become victims of trafficking in human beings.
Most prevention programmes are aimed at protecting Slovak citizens abroad, as opposed to
migrant workers in Slovakia. While migrant workers are not explicitly excluded from these
programmes, no measures have been adopted that would take their specific situation into
account.

During interviews and the focus group discussion, respondents showed a relatively strong
tendency to disparage cases of migrant workers’ labour exploitation, especially because of the
overall situation on Slovakia’s labour market. A number of respondents suggested that labour
conditions of “our people” (i.e. Slovak citizens) were also far from ideal and argued that
because of high unemployment they were often forced to accept labour conditions that could
be viewed as exploitative (e.g. very low wages, unpaid overtime work, working based on trade
licences instead of proper labour contracts, which means that workers are not entitled to paid
holiday, etc.). In doing so, the respondents failed to take into account a specific situation of
migrant workers whose social capital and social networks in the host country are incomparably
smaller than those of domestic population and, consequently, the risk that they become
victims of labour exploitation is incomparably greater.

Perhaps the most important risk factor that makes migrant workers particularly vulnerable to
labour exploitation is their socio-economic situation; many hail from countries plagued by
poverty and are therefore willing to work under particularly exploitative conditions. Due to low
education status and inability to speak the local language, their legal awareness is poor and
they are unable to defend their rights actively at the workplace. Besides factors relating to
migrant workers themselves, however, the respondents also identified other factors that
increased the risk that migrant workers may become victims of labour exploitation: poor
prospects of punishing the perpetrators, the lack of institutions that would effectively monitor
labour exploitation or alleged corruption within the police and other government institutions.

Generally speaking, the term “labour exploitation of migrant workers” is almost unused in
Slovakia, perhaps except in situations in which labour exploitation is the basic purpose of
trafficking in human beings. In terms of valid laws, this issue is regulated primarily by the
Criminal Code, the Labour Code and the Law on lllegal Labour and lllegal Employment.
Specific provisions on labour exploitation can be found in the Criminal Code (Article 179),
which also features a relatively vague definition of particularly exploitative conditions (Article
251a Paragraph 2 letter c). lllegal Labour and lllegal Employment Act transposed Directive
2009/52/EC of the European Parliament and of the Council of 18 June 2009, empowering
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victims of labour exploitation to claim the wage that has been agreed upon and to have it
delivered to the country to which they are bound to return or be administratively expulsed. In
this respect, it is important to point out that only few respondents knew of this directive. Victims
of labour exploitation can seek indemnification in criminal as well as in civil law proceedings;
however, not a single victim has won compensation in court at the time of writing. The main
perceived reasons according to interviewees is judicial delay - that has become notorious in
Slovakia - sloppiness of law enforcement organs when investigating cases of labour
exploitation and a general tendency to perceive victims as lawbreakers and punish (i.e. detain
and deport) them instead of punishing the actual perpetrators (i.e. exploiters).

Interviews with prosecutors and judges (i.e. respondents from category “J”) confirmed that
cases of labour exploitation are tackled on the level of criminal law only if they feature an
element of trafficking in human beings. Interesting information was also provided through the
case studies; based on them, we identified cases involving labour exploitation on a mass
scale, for instance a group of 343 migrant workers from Ukraine who were trafficked into
Slovakia’s territory, following which only 11 of them were identified as victims of trafficking in
human beings. This case was one of the few to reach court; however, the judge refused to
accept the charges of trafficking in human beings and reclassified the case to people
smuggling. Several respondents, especially those from categories “J” and “L”, viewed
awareness of experts (e.g. police officers, investigators, prosecutors, judges, lawyers and
other professionals) on issues related to labour exploitation and trafficking in human beings as
very poor; according to them, this was the main reason why investigation of labour exploitation
was often careless and its victims were often treated inadequately.

The institutional approach to labour exploitation of migrant workers can be described primarily
as reactive rather than preventive or protective. Preventive and protective measures target
especially Slovak victims of trafficking in human beings abroad. On the other hand, migrant
workers in Slovakia typically become the subject of attention of monitoring bodies (i.e. labour
inspectorates and departments of control at labour offices) and law enforcement organs (e.g.
Bureau of Border and Alien Police and especially its National Unit to Combat Illegal Migration
and immigration police departments). These institutions actively cooperate with each other
especially when carrying out inspections of businesses during which they pursue their
respective agendas.

Monitoring bodies inspect businesses’ observance of labour law legislation in particular;
however, even if they specifically focus on the employment of foreigners, they do not check
whether migrant workers are subject to labour exploitation. Currently, they probably would not
even be able to identify victims of labour exploitation as they only have indicators to identify
victims of trafficking in human beings. The principal mission of monitoring bodies is to expose
illegal employment of foreigners. On the other hand, law enforcement bodies examine migrant
workers’ residence status, and if it is illegal, they launch the process of administrative
expulsion. Not only does this prevent the identification of them as victims, but also renders
effective investigation of labour exploitation cases practically impossible. The currently valid
Act on Residence of Foreigners provides for granting a tolerated residence status for 90 days
not only to victims of trafficking in human beings, but also to illegally employed migrant
workers who have worked under particularly exploitative conditions, provided their presence
on Slovakia’s territory is necessary for the purpose of criminal prosecution. Victims of
trafficking in human beings may be placed in the Programme to Support and Protect Victims of
Trafficking in Human Beings; so far, though, very few of these victims have been placed in the
programme due to the low effectiveness of investigating these cases.

Generally speaking, migrant workers who become victims of labour exploitation are seldom

perceived as victims. Monitoring bodies view them primarily as illegal workers who have

violated labour law legislation; law enforcement bodies, for their part, consider them to be
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ilegal migrants who have breached immigration laws. Whenever they spoke of victims,
representatives of these bodies explicitly referred to victims of trafficking in human beings.
These victims can rely on a relatively well-designed and effective system of support and
protection; however, this system is not available to victims of labour exploitation who are not
simultaneously victims of trafficking in human beings. Migrant workers who have become
victims of labour exploitation (but not of trafficking in human beings) are free to turn to some of
the non-governmental organisations that provide support services to migrants in general;
unfortunately, most of these organisations do not specialise in labour exploitation and lack the
system or the resources to tackle these cases proactively. Due in part to an inaccessible
system of support and protection, victims of labour exploitation typically do not tackle their
situation and refuse to report their cases to law enforcement bodies; however, perhaps the
most important reason for not reporting these cases is the victims’ fear of exploiters and of
being expulsed as illegal migrants.

An important finding is that Slovakia’s legal order fails to define the term “victim”. With respect
to trafficking in human beings, the term “victim” is used based on the Interior Ministry’s Order
No. 47/2008 on Implementation of the Programme to Support and Protect Victims of
Trafficking in Human Beings, as amended by the Interior Minister’s Order No. 170/2010. In
criminal, administrative and civil law proceedings, these persons are viewed as “the aggrieved
party” in compliance with Article 46 Paragraph 1 of the Code of Criminal Procedures). From
the viewpoint of criminal law, valid laws do not stipulate specific criteria to grant the status of
victim of trafficking in human beings, forced labour or labour exploitation. Therefore, victims of
trafficking in human beings are qualified according to general criteria that also apply to other
criminal offences.

Based on this research project’s findings, a conclusion may be drawn that labour exploitation
of migrant workers is a relatively new topic in Slovakia and has not yet been established as a
separate issue that would deserve the specific attention of government institutions. Although
case studies and especially interviews with insiders identified a relatively large number of
cases that bore all the hallmarks of labour exploitation, the official view is that these cases
virtually do not exist in Slovakia. Government institutions qualify them either as trafficking in
human beings, which is very rarely the case, or as illegal labour. All this suggests that in
practice, cases involving labour exploitation of migrant workers are not thoroughly and
effectively investigated.
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