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Who will (not) get
to vote in the 2019
European Parliament elections?

"To fully realize the equal recognition of legal
capacity in all aspects of life, it is important to
recognize the legal capacity of persons with
disabilities in public and political life. This means
that a person’s decision-making ability cannot
be a justification for any exclusion of persons
with disabilities from exercising their political
rights, including the right to vote [and] the right
to stand for election.” Committee on the Rights
of Persons with Disabilities (2014), General
comment No. 1- Article 12: Equal recognition
before the law, CRPD/C/GC/1, 19 May 2014,
para. 48

The right to vote is at the heart of what it means
to live in a democratic society. However, legisla-
tion sets out a number of restrictions on this right.
In all but two Member States, children under the
age of 18 cannot vote." Citizens of some Member
States lose their right to vote if they live outside
their country of origin for a certain period; other
countries prevent prisoners from voting. In addi-
tion, across the EU many persons with disabilities
are deprived of this right. Two-thirds of EU Member
States restrict the right to vote of people deprived
of legal capacity. This means that they cannot par-
ticipate in elections on an equal basis with oth-
ers. As it is typically people with intellectual and/
or psychosocial impairments who are deprived of
legal capacity, these groups are disproportionately
affected by resulting restrictions on the right to vote.

With a view to the European Parliament elections in
2019, this paper presents developments in the situa-
tion of the right to vote for people deprived of legal
capacity in the EU. It starts by analysing relevant
legal reforms in the 28 EU Member States since 2014.
The second section briefly identifies some of the
factors that have helped to drive these legislative

changes. Finally, the paper highlights some posi-
tive initiatives to promote and realise people with
disabilities’ right to participate fully and actively in
the electoral process.

What is the link between legal
capacity and the right to vote?

Legal capacity is the law’s recognition of the decisions
that a person takes: it makes a person a subject of
law, and a bearer of legal rights and obligations. With-
out it, an individual cannot make legally binding deci-
sions, such as getting married, signing an employment
contract or managing property. Once deprived of legal
capacity by a judge, individuals are typically appointed
a guardian who takes legally recognised decisions on
their behalf. FRA's 2013 report Legal capacity of persons
with intellectual disabilities and persons with mental
health problems outlines the process of being deprived
of legal capacity and placed under guardianship in the
28 EU Member States.

FRA’s analysis of the national legal provisions covering
the right to vote of people deprived of legal capac-
ity divide EU Member States into three groups: those
where all persons with intellectual or psychosocial dis-
abilities have the right to vote (full participation); those
where retaining these rights is contingent on a judicial
or medical decision (limited participation); and those
where all persons deprived of their legal capacity are
automatically deprived of the right to vote (exclusion).
An overview of the situation at the time of writing is
available on the FRA’s website.

The EU Agency for Fundamental Rights (FRA) first
looked at this issue in 2010, when its report The
right to political participation of persons with men-
tal health problems and persons with intellectual
disabilities showed that most EU Member States
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automatically prevent people deprived of legal
capacity from voting.2 The Agency expanded this
work in 2014 by developing human rights indica-
tors on the wider right to political participation of
persons with disabilities.3> These indicators high-
lighted scant progress in ending denial of the right
to vote on the basis of legal incapacity. In addition,
FRA has tracked developments in this area in its
annual Fundamental Rights Reports.

How many people are affected?

There is no reliable and comparable EU-wide data on
the number of people with disabilities deprived of
legal capacity. Even where such data are available,
they may not indicate how many of these individuals
are deprived of the right to vote as a consequence of
legal incapacity. A 2017 study covering 36 European
countries, including all EU Member States bar Luxem-
bourg, estimated that at least 264,000 people in the
EU live under full guardianship.s

In addition, data from a number of EU Member States
give a sense of the national picture:

« A 2017 study for the German Federal Ministry of
Labour and Social Affairs indicates that 81,220
people under guardianship covering all matters
are deprived of the right to vote.¢

- Data from the French Ministry of Justice indicates
that around 385,000 people were under
guardianship in 2015, of which around 65,000
were deprived of the right to vote.”

- In Bulgaria, over 7,000 people are deprived
of legal capacity. According to the Bulgarian
Constitution, political rights are denied to all
people under guardianship.?

- Estimates in Spain indicate around 100,000 people
under guardianship were prevented from voting
until the end of 2018.°

- Until the end of 2018, around 1,900 people
in Denmark were prevented from voting in
parliamentary elections in Denmark.™
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Slow but steady progress in realising

the right to vote for all

Legal capacity has been a focus of reforms at the
national level linked to ratification of the United
Nations Convention on the Rights of Persons with
Disabilities (CRPD), FRA research shows.” Taken
together, the reforms demonstrate a clear trend
towards reducing restrictions on the right to vote of
people with disabilities deprived of legal capacity.

However, they do not always remove all such
restrictions. In some cases, the shift is from auto-
matic loss of voting rights upon deprivation of capac-
ity, to a situation where the right to vote is decided
by a court on the basis of an individual assessment.
In others, the reforms do not cover all types of elec-
tion. This raises questions about the compatibility of
some new and proposed provisions with the CRPD,
given the CRPD Committee’s insistence that legis-
lation depriving people of the right to vote based
on a disability, or a proxy such as assessed ‘capac-
ity’, should be abolished. Moreover, despite these
reforms, only 12 EU Member States do not restrict
voting rights for people under guardianship, as data
on FRA’s website shows.

Table 1 shows that legal changes in four EU Member
States have granted the right to vote to at least

some additional persons with disabilities under
guardianship since the last EU-wide FRA update in
2014. These reforms reflect the key role national
courts are playing in this area.

The most comprehensive removal of restrictions to
the right to vote took place in Spain. An amendment
entering into force on 5 December 2018 removes
the provision stating that people declared ‘inca-
pable’ by a final court judgment shall not have the
right to vote. In its place, the revised article states
that “every person may exercise their right to vote,
consciously, freely and voluntarily, whatever their
method of communication and with the means
of support they require”.” As well as applying to
new rulings on legal incapacity, the amendments
also reinstate the right to vote of those currently
under guardianship. The reforms followed a long-
running legal case culminating in a 2016 Consti-
tutional Court ruling that lower courts’ decisions
depriving a woman with intellectual disabilities of
the right to vote on the basis of her lack of knowl-
edge of basic aspects of the political and electoral
systems did not violate the constitution (see table 2
and promising practice Every vote counts).

What does international and EU law say?

The right to vote is set out in numerous international and European instruments, beginning with the
Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights and Arti-
cle 3 of Protocol No. 1 to the European Convention on Human Rights (ECHR). The CRPD, adopted by the
EU and all 28 Member States, elaborates this right in the context of persons with disabilities. Its Article
29 requires that States Parties “ensure that persons with disabilities can effectively and fully partici-
pate in political and public life on an equal basis with others [...] including the right and opportunity for
persons with disabilities to vote and be elected”. This is underpinned by the provisions of Article 12 on
equal recognition before the law, which states that persons with disabilities “enjoy legal capacity on an
equal basis with others in all aspects of life”.

At EU level, the right of EU citizens to vote in European and municipal elections is grounded in Arti-
cle 20(2)(b) of the Treaty on the Functioning of the European Union, as well as in Articles 39 and 40 of
the Charter of Fundamental Rights of the EU. These rights are further detailed in secondary legislation,
specifically Council Directives 93/109/EC and 94/80/EC which outline arrangements for the exercise of
the right to vote and stand as a candidate in elections to the European Parliament and municipal elec-
tions for citizens of the Union living in a Member State of which they are not nationals. To the degree
that EU legislation does not harmonise the respective procedures, EU Member States are free to design
and apply their own procedural electoral laws. However, when doing so they must respect general prin-
ciples of EU law, including the CRPD and the Charter.

For more information, see FRA publications in the back cover box.
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Table 1: Reforms of legislation concerning the right to vote of people deprived of legal capacity since 2014

EU Type
MS Year of election
BE 2018 All

3303/013, 20 December 2018

DE 2018 Federal

New act/provision

Law on diverse provisions regarding justice (Projet de loi portant
des dispositions diverses en matiere de justice), 013D0C 54

Act for the Amendment of the Electoral Law of Bremen (Gesetz
state, zur Anderung des Bremischen Wahlgesetzes), 27 February 2018

Description
of legal reform

Ends automatic
deprivation of the
right to vote for
people under
prolonged minority
status

Grants the right to
vote and stand in

municipal  seventh Act for the Amendment of Provisions in the Electoral elections to persons
Law of Hamburg (Siebentes Gesetz zur Anderung wahlrechtlicher under legal
Vorschriften), 14 May 2018 g;Jfa(dlanshlp in all
Act for Expanding the Right to Vote in the State of Brandenburg attairs
(Gesetz zur Erweiterung des Wahlrechts im Land Brandenburg),
29 June 2018
2016 State Assembly North Rhine Westphalia (Landtag Nordrhein-

Westfalen) (2016), Beschlussprotokoll der 114. Sitzung, PIBPr

16/114, para. 5

State Assembly Schleswig-Holstein (Schleswig-Holsteinischer
Landtag) (2016): Plenarprotokoll der 122. Sitzung, pp. 10146

DK 2016 European,
regional,
municipal

Act no. 381 of 27 April 2016 amending the Act on Election of
Danish Members to the European Parliament and the Act on
Municipality and Regional elections (The right to vote for persons elections to persons
under guardianship entailing deprivation of the legal capacity to
act) (Lov nr. 381 af 27. April 2016 om andring af lov om valg af

Grants the right
to vote and stand in

under court-imposed
full legal

danske medlemmer til Europa-Parlamentet og lov om kommunale guardianship
og regionale valg (Valgret til personer under vaergemal med
fratagelse af den retlige handleevne)

2018 National

Act 1722 of 27 December 2018 amending the Guardianship Act,

Introduces partial

the Act on Elections to the Folketing, the Act on Land Registration guardianship and

and the Act on the Central Person Register

(Lov nr 1722 af 27/12/2018 Gaeldende Lov om andring af
vaergemalsloven, lov om valg til Folketinget, lov om tinglysning
og lov om Det Centrale Personregister)

Organic Law 2/2018 of 5 December 2018 amending the Organic
Law 5/1985 of 19 June on the General Electoral System
guaranteeing the right to vote for all people with disabilities
(Ley Organica 2/2018, de 5 de diciembre, para la modificacién

ES 2018 European,
national,
regional,
municipal

grants the right

to vote to persons
under partial
guardianship
Grants the right

to vote to persons
under guardianship

de la Ley Orgdnica 5/1985, de 19 de junio, del Régimen Electoral
General para garantizar el derecho de sufragio de todas las

personas con discapacidad)
Source: FRA (2019)

The process in Denmark was more iterative and less
far-reaching. Legal amendments enacted in 2016
mean that persons under full legal quardianship are
entitled to vote and run for election in municipal,
regional and European Parliament elections.’> How-
ever, the amendment highlighted the challenge of
severing often long-standing and deeply rooted links
between legal capacity and the right to vote: it did

not grant the right to vote in elections to the Danish
Parliament or referendums as this, according to the
Ministry of Justice, violated the country’s constitu-
tion. The discrepancy in the situation for different
elections in Denmark returned to the fore in Janu-
ary 2018, when the Supreme Court ruled in a case
on the right of persons with disabilities to vote in
parliamentary elections (see table 2).


http://www.lachambre.be/FLWB/PDF/54/3303/54K3303013.pdf
http://www.lachambre.be/FLWB/PDF/54/3303/54K3303013.pdf
https://www.bremische-buergerschaft.de/fileadmin/user_upload/Dateien/rechtsgrundlagen/Bremisches_Wahlgesetz.pdf
https://www.bremische-buergerschaft.de/fileadmin/user_upload/Dateien/rechtsgrundlagen/Bremisches_Wahlgesetz.pdf
https://www.buergerschaft-hh.de/parldok/dokument/62533/hamburgisches_gesetz_und_verordnungsblatt_nr_17.pdf
https://www.buergerschaft-hh.de/parldok/dokument/62533/hamburgisches_gesetz_und_verordnungsblatt_nr_17.pdf
https://www.landtag.brandenburg.de/sixcms/detail.php/bb1.c.594334.de?_referer=
https://www.landtag.nrw.de/portal/WWW/dokumentenarchiv/Dokument/MMPB16-114.docx
https://www.landtag.nrw.de/portal/WWW/dokumentenarchiv/Dokument/MMPB16-114.docx
http://www.landtag.ltsh.de/export/sites/ltsh/infothek/wahl18/plenum/plenprot/2012/18-006_08-12.pdf
https://www.retsinformation.dk/Forms/R0710.aspx?id=179917
https://www.retsinformation.dk/Forms/R0710.aspx?id=179917
https://www.retsinformation.dk/Forms/R0710.aspx?id=179917
https://www.retsinformation.dk/Forms/R0710.aspx?id=179917
https://www.retsinformation.dk/Forms/R0710.aspx?id=206350
https://www.retsinformation.dk/Forms/R0710.aspx?id=206350
https://www.retsinformation.dk/Forms/R0710.aspx?id=206350
https://www.boe.es/buscar/pdf/2018/BOE-A-2018-16672-consolidado.pdf
https://www.boe.es/buscar/pdf/2018/BOE-A-2018-16672-consolidado.pdf
https://www.boe.es/buscar/pdf/2018/BOE-A-2018-16672-consolidado.pdf
https://www.boe.es/buscar/pdf/2018/BOE-A-2018-16672-consolidado.pdf
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Table 2: National jurisprudence concerning the right to vote of people deprived of legal capacity since 2014

e PEE Court and Summary of the rulin

MS  of ruling case number y 9

CZ 15February  Supreme Court,  The court accepted that, under the 2014 Civil Code, a civil court may
2017 case no. restrict the right to vote after passing a decision on a person’s legal

Cjpn 23/2016 capacity. It ruled, however, that this must be judged individually, be
temporary and be done explicitly in the verdict. The Supreme Court

viewed this as in accordance with the CRPD.

DE 29 January Federal The court found that provisions on disenfranchisement from voting of
2019 Constitutional persons placed under full guardianship pursuant to Article 13 (2) of the
Court, case no. 2 Federal Elections Act and of criminal offenders confined in a psychiatric
BvC 62/14 hospital pursuant to Article 13 (3) of the same act are unconstitutional. It
found that the group of persons affected by Article 13 (2) is determined in
a manner that violates the right to equality without sufficient factual

reasons.
DK 18 January Supreme Court,  According to section 29 of the Danish Constitution combined with section
2018 case no. 159/2017 1 of the Danish Parliamentary Election Act and section 6 of the Danish

Guardianship Act, persons under guardianship who are deprived of their
legal capacity were excluded from the right to vote in parliamentary
elections. The court ruled that Section 1 of the Danish Parliamentary
Election Act is in accordance with section 29 of the Danish Constitution. In
addition, excluding the plaintiffs from voting was neither in violation of
Article 3 of Protocol 1 of the European Convention on Human Rights nor
Articles 12 and 29 of the CRPD. After the judgment, both the Guardianship
Act and the Parliamentary Act were amended (see table 1).

ES 28 November Constitutional The court found that constitutional model of universal suffrage is not per

2016 court, case
no. 196/2016

se incompatible with an individual deprivation of this right. The courts
can restrict the right to active suffrage for reason of a person’s capacity,

after an incapacitation process (or internment due to psychiatric
disorder). The decision does not depend solely on the person having
certain knowledge or instruction. Such knowledge is one factor among
others, especially medical evidence, that can reasonably be used to
assess ability to understand and to want to vote.

SK 22 March Constitutional
2017 Court, case no.

The court found that the provision of the Law on the conditions for the
exercise of the right to vote which restricted the right to vote of those

I. US 624/2016-18 deprived of legal capacity is not consistent with the Constitution and
international human rights documents, including Article 29, in conjunction
with Articles 5(1) and 5(2) and Article 12 of the CRPD. As a result, the
provision was struck down and all persons with disabilities deprived of
legal capacity are allowed to vote in all types of election.

Source: FRA (2019)

The ruling prompted responses from both parliament
and the government, resulting in a proposal for
a new legal model introducing partial deprivation
of legal capacity. Individuals under this new, less
restrictive form of legal incapacity, retain their right
to vote in parliamentary elections. Following a public
consultation, the bill was adopted unanimously by
the Danish parliament in December 2018 and entered
into force on 1January 2019. An accompanying bill
to give Danish citizens deprived of legal capacity
who live abroad the right to vote in European Par-
liament elections was adopted at the same time.™

Reforms in Germany concern the right to vote in
national, state and municipal elections. The Federal
Constitutional Court ruled in January 2019 that pro-
visions on disenfranchisement from voting of per-
sons placed under full guardianship were uncon-
stitutional (see table 2)."® In addition, five of the 16
federal states have lifted exclusionary provisions
and now allow people under legal guardianship in

all affairs to both vote and stand for election in
state and municipal elections (see table 1). Bills to
amend electoral law have also been tabled in the
states of Berlin and Thuringia.” Persons under legal
guardianship in all affairs are still prevented from
voting in European elections, however. Data pro-
vided to FRA suggests that this applies to 6.3% of
persons under guardianship.™

Legal changes in Belgium also retain restrictions on
the right to vote. From 1 September 2019, persons
with ‘prolonged minority” status will no longer be
automatically deprived of the right to vote. Instead,
the judge deciding whether to deprive an individ-
ual of their legal capacity will determine whether
this includes preventing them from exercising the
right to vote. This decision would cover all types
of election.”

In addition to these legislative reforms, key
judgements at the national level in a further two


http://www.nsoud.cz/Judikatura/judikatura_ns.nsf/WebSearch/1C9E8AD9ABF63AD0C12580C9001FC91E?openDocument&Highlight=0
http://www.hoejesteret.dk/hoejesteret/nyheder/Afgorelser/Documents/159-17.pdf
http://hj.tribunalconstitucional.es/es/Resolucion/Show/25214
http://hj.tribunalconstitucional.es/es/Resolucion/Show/25214
https://www.ustavnysud.sk/documents/10182/25351100/Tl_info_32_17/556197fa-279e-4b9e-a503-0e549d85bbff
https://www.ustavnysud.sk/documents/10182/25351100/Tl_info_32_17/556197fa-279e-4b9e-a503-0e549d85bbff
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EU Member States have also impacted the right
to vote of people deprived of legal capacity (see
table 2). The most far-reaching change is in Slovakia
where, following a request from the General Pros-
ecutor, the Supreme Court struck down as uncon-
stitutional the provisions tying the right to vote to
legal capacity. The ruling covers all types of elec-
tion. The Czech Supreme Court, however, upheld
existing national legislation stating that lack of legal
capacity is a legitimate grounds for restrictions on
an individual’s voting rights.> It emphasised that
any decision to remove the right to vote of per-
sons under guardianship must be taken on an indi-
vidual basis. Despite their different interpretations,
both rulings - and that by the German Constitutional

Court - referred to the CRPD.

What does European jurisprudence
say about the right to vote?

The European Court of Human Rights (ECtHR) has
consistently ruled that, although the right to vote con-
tained in Article 3 of Protocol No. 1 of the ECHR is not
absolute, limitations must not impair the very essence
of the right and deprive it of its effectiveness.2 The
key judgment concerning the right to vote of per-
sons with disabilities remains the 2010 Algjos Kiss v.
Hungary case, in which the ECtHR unanimously found
a violation of the right to free elections. It held that
indiscriminately removing voting rights “without an
individualised judicial evaluation and solely based on
a mental disability necessitating guardianship, cannot
be considered compatible with the legitimate grounds
for restricting the right to vote”.»

The ECtHR is currently considering two other cases
regarding the link between legal capacity and the right
to vote.24 Any future judgment on these cases will fur-
ther clarify the court’s position and indicate any evo-
lution in its apparent acceptance that an individual-
ised judicial decision could restrict the right to vote of
persons with disabilities.

In May 2018, the Council of Europe Commissioner for
Human Rights intervened as a third party in the ECtHR
proceedings in the Maria del Mar Caamario Valle v.
Spain case.® The case concerned the deprivation of
the right to vote of a person with intellectual disa-
bilities. For more information, see Promising practice
Every vote counts.

Reforms are at the proposal stage in several
additional Member States. The French State Sec-
retary for Persons with Disabilities has stated that:
“legislation cannot on the one hand assert that peo-
ple with disabilities are citizens like any other, and
on the other hand take away from them the most
emblematic attribute of citizenship”.2¢ This com-
mitment is reflected in the draft Law on 2018-2022
programming and reform of justice, which proposes
to remove the prohibition on adults under guard-
ianship voting.” If adopted before 26 May 2019,
this provision would apply immediately, including
for the European elections to be held on that date.

In addition, there is some evidence of missed
opportunities to ensure the right to vote is taken
into account in other reform processes. Portugal,
for example, introduced a new legal regime - Legal
System of the Major Accompanied - which “elimi-
nates the institutes of interdiction and disqualifica-
tion”. The electoral law, however, maintains limi-
tations on the right to vote of citizens recognised
as “demented”.?®

Looking in detail at provisions covering the
accompanying right to stand for election is beyond
the scope of this paper. However, a few examples
indicate that provisions are often more restrictive
than for the right to vote. Persons under guardian-
ship can vote in all elections in Finland. However,
they are constitutionally barred from standing for
election to the national and European Parliament.?
Similarly, Ireland does not restrict the right to vote
on the basis of disability. However, the Electoral Act
prohibits a person of “unsound mind” standing for
election to the lower chamber of parliament.:° This
provision will be repealed when the Disability (Mis-
cellaneous Provisions) Bill 2016 is signed into law.>"

There is also evidence of some inconsistencies.
Croatian legislation enables persons deprived of
legal capacity to stand for election to the European
Parliament. However, the same Act stipulates that
a Member of the European Parliament’s term of
office will expire early if they are deprived of legal
capacity by a final court order. 3
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Many actors, one voice calling for change

As FRA's 2015 paper on legal reforms in EU Member
States linked to ratification of the CRPD showed,
adoption of international commitments can spur
wide-ranging and systematic processes of change
at the national level.s3 The efforts needed to make
these changes extend far beyond acceding to such
standards, however. This section highlights four
important and interrelated drivers of reforms to
realise the right to vote of persons with disabilities:

- Interpretation by the Committee on the rights
of persons with disabilities (CRPD Committee);

- Strategies on or covering political participation
of persons with disabilities;

- Monitoring by the frameworks established
under Article 33(2) CRPD; and

« Civil society engagement.

As shown above, a fifth key driver is national
jurisprudence. Landmark cases in several Mem-
ber States have resulted in changes to law and/
or practice.

Both the CRPD Committee’s authoritative
interpretation of the CRPD’s requirements and its
recommendations to States parties on how to bet-
ter implement the Convention consistently call for
the right to vote to be delinked from any deci-
sion regarding legal capacity. Its overall guidance
is set out in the 2014 general comment on Article 12
of the convention, which forcefully reiterates the
importance of ensuring that people deprived of legal
capacity do not as a consequence lose the right to
vote.34 This has translated into specific recommen-
dations for national legislative changes. For exam-
ple, the CRPD Committee’s four concluding obser-
vations on EU Member States in 2018 (Bulgaria,
Malta, Poland and Slovenia) each called for steps
to ensure persons deprived of legal capacity can
vote. It urged Poland to “repeal all provisions that
deny [...] persons deprived of legal capacity their
right to vote and all other political rights”3s and rec-
ommended that Bulgaria “amend its legislation and

[enable] all adult persons with disabilities to exer-
cise their rights to vote and to stand for election” 3¢

The impact of the CRPD Committee’s guidance is
clear: several of the explanatory notes accompany-
ing amendments to legislation on the right to vote
make direct reference to the CRPD or the CRPD
Committee’s recommendations.’”

Strategies are a way to highlight legislative and
policy priorities, and can act as catalysts for change.
At the European level, both the Council of Europe’s
Disability Strategy 2017-20233 and the EU Disability
Strategy 2010-2020% include measures related to
the political participation of persons with disabili-
ties. The issue is also reflected in national disability
strategies. In the Czech Republic, where the Elec-
tion Act prohibits people with disabilities deprived
of legal capacity from voting, the disability strat-
egy states that the government will “[a]nalyse the
feasibility of removing barriers that prevent per-
sons with disabilities from performing their right to
vote due to restrictions in their capacity.”+ The Cro-
atian National Strategy for Equalisation of Opportu-
nities for Persons with Disabilities 2017-2020 sets
out specific objectives aimed at ensuring the elec-
toral process is fully accessible and facilitating the
participation of persons with disabilities in repre-
sentative and executive bodies.#"

The monitoring frameworks established under
Article 33(2) of the CRPD have also played an active
role in advocating for restrictions on the right to vote
to be lifted. In 2016, the German Institute for Human
Rights criticised the country’s second national action
plan on CRPD implementation for lacking sufficient
proposals to address reforms of the electoral law to
abolish the exclusion of certain groups of persons
with disabilities from the right to vote.4> The Consti-
tutional Court ruling in January 2019, which declared
restrictions on the right to vote in national elections
for people under full guardianship unconstitutional,
made reference to the German institute’s position
that the existing legislation violated Articles 12 and
29 of the CRPD.% For its part, the French National
Consultative Commission on Human Rights called
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for repeal of the provision of the Electoral code pre-
venting adults under guardianship from voting.4
This recommendation is reflected in the draft leg-
islation proposed in 2018 (see above).

Promising practice

Every vote counts

The Spanish disabled persons’ organisation Plena
Inclusién has led a multiyear effort to secure the right
to vote for persons with disabilities. In 2011, it launched
the “Mi Voto Cuenta” (My vote counts) campaign to
raise awareness of the right to vote for everyone and
to put politicians in contact with voters with intellectual
disabilities. The campaign empowered people with dis-
abilities and their families by enabling self-advocates
to present their demands for political participation, and
helped to make the electoral process more accessible
by encouraging political parties to provide information
in easy read format.

More recently, it took action in response to the Spanish
Constitutional Court’s decision to deny the Caamano
family’s request to allow their disabled daughter Mara
to vote without having to take an exam on her knowl-
edge of political parties and the value of money. Other
citizens do not have to take this test before exercising
their voting rights. In February 2017, Plena Inclusion,
the Comité Espanol de Representantes de Personas con
Discapacidad and Down Espana organised a protest in
front of the Court to reclaim voting rights for people
with disabilities, attended by more than 500 people.4
For more information, see: Mi Voto Cuenta; Spain, Tribunal

Constitucional (Constitutional Court) (2016), Auto 196/2016 de 28
de noviembre 2016, ECLI:ES:TC:2016:196A.

Finally, civil society organisations - including disabled
persons’ organisations (DPOs) - have been at the
forefront of many reform processes, using a num-
ber of different approaches. DPOs have engaged in
actions for reforms addressing directly the institu-
tions making and enforcing law. In 2017, before the
Czech Supreme Court ruling on the right to vote of
persons deprived of legal capacity (see table 2), six
NGOs submitted an open letter criticising arbitrary

and unchallengeable decisions on the right to vote of

people under guardianship.4¢ In Spain, for example,

the joint effort of DPOs, parliamentary groups and

political parties contributed to the reforms restor-
ing the right to vote to people under guardian-
ship (see promising practice Every vote counts and

tables 1 and 2).

These factors often work in tandem to drive legal

change. For example, stronger international stand-
ards in the form of the CRPD can prompt interpreta-

tion by the courts and result in new domestic legisla-
tion. Alternatively, domestic pressure from national

human rights bodies and civil society organisations,
drawing on recommendations from the CRPD Com-
mittee, can act as a catalyst for government action.

Promising practice

Bringing disability into election
monitoring

The Organization for Cooperation and Security in Europe’s
Office for Democratic Institutions and Human Rights
(ODIHR) is stepping up efforts to fully integrate the
rights of persons with disabilities in its work. In 2017,
it published a handbook to establish a more system-
atic and comprehensive approach to the participation
of persons with disabilities in ODIHR's election obser-
vation methodology. It provides a framework to assist
election observers in assessing the participation of per-
sons with disabilities. It is also finalising quidelines for
political parties and national parliaments on promot-
ing political participation of persons with disabilities for
political parties and national parliaments. This tool aims
to strengthen the ability of regional and national demo-
cratic institutions to engage and empower persons with
disabilities in political processes. FRA provided input
to both publications, drawing on the Agency’s human
rights indicators on the right to political participation of
persons with disabilities.

For more information, see: ODIHR (2017), Handbook on observing
and promoting the electoral participation of persons with

disabilities; ODIHR (forthcoming), Guidelines for promoting political
participation of persons with disabilities.
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Towards full political participation across

the EU in 2019

Having the legal possibility to vote is just one aspect
of the right to political participation. FRA collected
data on national activities aimed at promoting the
right of persons with disabilities to vote and/or
stand for election in the 2019 European Parliament
elections. Many of these efforts focus on differ-
ent aspects of improving the accessibility of elec-
toral processes. As such, they are relevant to all
persons with disabilities irrespective of the type
of impairment.

or by one election official and a person of the vot-
er’s choice. Now, voters in need of support to cast
their vote can demand to be assisted only by a per-
son of their choice. Furthermore, aids in the voting
booth will enable some voters to cast their vote
without assistance. The Dutch Ministry of the Inte-
rior and Kingdom Relations is looking to introduce
changes to allow voters to be assisted in the voting
booth and to allow early voting.s° As these meas-
ures require changes to legislation, they will not be

adopted before the elections in 2019.
A few examples show the wide range of such
initiatives, grouped under the four key components
of realising the right to political participation identi-
fied by FRA's 2014 human rights indicators:

EU institutions: taking steps
to prepare for the 2019 European
Parliament elections

EU institutions have been preparing for the May 2019
elections with a number of initiatives. In November
2017, the European Parliament called on the Commis-
sion, as part of its series of reqular reports on the
implementation of Council Directives 93/109/EC and
94/80/EC, to include an assessment of whether they
are being interpreted in a manner consistent with Arti-
cle 29 of the CRPD. It also noted that “legal capacity is
one of the prerequisites for the enjoyment of human
rights, including the right to vote” and that the “EU
should adopt appropriate measures to ensure that all
persons with disabilities can exercise all the rights
enshrined in European Union treaties and legislation,
such as [...] voting in European elections”.s'

- Lifting legal and administrative barriers
to political participation;

+ Increasing awareness of the right to political
participation of persons with disabilities;

- Making voting procedures, facilities
and election materials more accessible;

- Expanding opportunities for participation
in political life.

Many of these actions also reflect recommenda-
tions to Member States from the CRPD Committee.

The European Parliament followed this up with a debate
on participation of persons with disabilities in the Euro-
pean elections in July 2018.5> During the discussion,
Commissioner Véra Jourova emphasised that the Com-
mission’s actions support and supplement national poli-
cies and programmes to promote political participation
and the electoral rights of under-represented groups,
including persons with disabilities. She indicated that
the Commission will look into the possibility of using EU
funds for this purpose, including supporting civil soci-
ety to work with people with disabilities in this area.

Lifting legal
and administrative barriers
to political participation

Several Member States have taken steps to lift some
of the legal and administrative barriers to voting.
A draft law covering all elections in Lithuania would
ensure that polling booths are tailored to the needs
of people with disabilities and that they can vote
in secret. The legislation is expected to come into
force on 1 July 2019.47 In Luxembourg, a working
group of government officials and other partners
is working on a solution to enable people with psy-
chosocial disabilities, or limited reading and writ-
ing skills to vote independently, without the assis-
tance of a third party.+®

Since 2017, a European Economic and Social Committee
Study Group has been drafting a report on how Euro-
pean Parliament election procedures are determined
at the national level and how the needs of persons
with disabilities are taken into consideration.s It calls
on the EU institutions to take measures to acceler-
ate the process of changes in Member States' legal
systems leading to the abolition of legal restrictions
on the right to vote of persons with disabilities. The
report will be submitted for adoption in March 2019.

Taking a different approach, new rules on assistance
in voting and aids in the voting booth were intro-
duced in Denmark in 2017.4° Previously, assistance
in voting was either given by two election officials
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Increasing awareness of the
right to political participation
of persons with disabilities

Initiatives to increase awareness of the right to vote
take several different forms. The 2018 budget bill in
Sweden announced the government’s intention to
fund activities to increase voter turnout in the 2019
European Parliament elections.s* Ahead of the 2014
European Parliament elections, the government sup-
ported measures including school elections, project
funding for civil society organisations and special
funds to political parties for information campaigns
to increase turnout among population groups less
likely to vote. In the Netherlands, various munic-
ipalities, often in cooperation with DPOs, launch
campaigns or provide workshops ahead of elec-
tions. The government is also considering updat-
ing a website for voters with psychosocial disabili-
ties developed in 2018, which explains how voting
works and allows visitors to practice voting.ss

Civil society organisations have a crucial role to play
in such activities (see also promising practice). The
DPO for persons with intellectual disabilities Inclu-
sion Ireland has developed training and developed
an easy read publication on voting.s® The Belgian
equality body has launched a campaign highlighting
that persons with disabilities have the same right
to vote as everyone else, which includes testimo-
nies from persons with disabilities.s”

Promising practice

Strongf commitment of the European
disability movement

On 6 December 2017, delegates at the 4th European Par-
liament of Persons with Disabilities adopted the Euro-
pean Disability Forum Manifesto on the European Elec-
tions 2019. The manifesto calls on EU political leaders to
ensure that persons with disabilities enjoy their political

rights on an equal basis with others through a range of
actions, including ensuring that: persons with disabili-
ties have the right to vote and the right to run as a can-
didate for elections; and polling stations and campaign
materials and events are fully accessible.

For more information, see: EDF Manifesto on the European
Elections 2019 adopted by the 4th European Parliament of Persons
with Disabilities.

Making voting procedures,
facilities and election
materials more accessible

Actions to approve the accessibility of information
and the physical environment concerning elections,
in particular polling stations, are widespread. In Lat-
via, the Central Election Commission’s website pro-
vides information on the nature of elections in easy
read.s® The Finnish Ministry of Justice cooperates
with relevant civil society organisations to prepare
election guidelines and candidate lists in Braille, and
a video on elections in Finnish Sign Language.® In
addition to information in easy read and videos in
Sign Language, the Austrian Ministry of Interior is
preparing downloadable audio files with informa-
tion and instructions on the voting process for per-
sons with visual impairments.¢°

Turning to physical accessibility, the Luxembourg
government introduced a draft law to ensure
the accessibility of all places open to the public,
including polling stations. In addition, tactile voting
devices with appropriate additional texts in Braille
will be available for the 2019 European Parliament
elections.s'

Expanding opportunities
for participation in political life

FRA research shows that persons with disabilities
are underrepresented among elected officials. Esti-
mates indicate that just ten persons with disabilities
will run for office at the Maltese local council elec-
tions, which will coincide with the European Parlia-
ment elections.s2

Despite ongoing restrictions on the right to stand for
election, a number of Member States took action to
support persons with disabilities to stand for office.
The Dutch government is conducting research on
the obstacles politicians with disabilities face and
what measures need to be taken in order for them
to participate and carry out their duties. Politicians
and candidates with disabilities, as well as DPOs,
will be interviewed.

Another option is to introduce support schemes for
candidates with disabilities. For the 2015 General Elec-
tion in the United Kingdom, prospective candidates
with disabilities standing for election could access
grants of between £250 and £40,000 for disability-
related costs including specialist transport, screen
reader software, sign language interpretation and
Braille transcriptionss. Although the UK will not par-
ticipate in the 2019 European Parliament elections,
the programme will apply to the 2019 local elections.


http://www.edf-feph.org/sites/default/files/edf_manifesto_on_the_european_elections_2019_-_final_0_1.pdf
http://www.edf-feph.org/sites/default/files/edf_manifesto_on_the_european_elections_2019_-_final_0_1.pdf
http://www.edf-feph.org/sites/default/files/edf_manifesto_on_the_european_elections_2019_-_final_0_1.pdf
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Further information:

The right to political participation of persons with disabilities

In 2014, the agency developed and populated human rights indicators on the right to political participation of persons with
disabilities:

o The full report on The right to political participation for persons with disabilities: human rights indicators

e The summary report available in 22 EU languages

e The online indicator explorer

In addition, FRA published five infographics to help raise awareness of the voting rights of people with disabilities among
key actors.

e Voting rights for people with disabilities - what you need to know

e Support organisations - how can you help people with disabilities to vote?

e Political parties - the votes of people with disabilities count too

e Parliaments - how can you encourage more people with disabilities to vote?

e Election authorities - what can you do to get more people with disabilities to vote?

All the infographics are available in 22 EU languages.

In 2010, FRA published the report The right to political participation of persons with mental health problems and persons
with intellectual disabilities, which is available in 21 EU languages and in easy read.

For an overview of FRA activities on the rights of people with disabilities, see: https://fra.europa.eu/en/theme/
people-disabilities.
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