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Business-related human rights
abuse reported in the EU and

available remedies

FRA Focus

Growing global efforts to encourage responsible business conduct that respects
human rights include steps to ensure access to effective remedies when breaches
occur. In 2017, the European Commission asked the EU Agency for Fundamental
Rights (FRA) to collect evidence on such access in the EU Member States, with the
ultimate goal of identifying the EU actions most needed in this field. FRA’s resulting
research involved two phases: desk research on different incidents of abuse;

and interview-based fieldwork on professionals’ views on the availability and
effectiveness of different complaint avenues.

This focus paper presents preliminary findings from the first phase of the research.
It gives an overview of select examples of business-related human rights abuse
identified through the desk research. A separate report, to be published in 2020,
will elaborate on these findings.
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Business-related human rights abuse reported in the EU and available remedies

Introduction

There is growing recognition of the impact that busi-
nesses have on the enjoyment of human rights, be
it directly through companies’ activities or omis-
sions, or indirectly through their supply chains. Rights
affected include the entire spectrum of interna-
tionally recognised human rights' - civil and politi-
cal rights, as well as economic, social and cultural
rights. These include workers’ rights, the right to
privacy, equality and non-discrimination, freedom
of expression and the right to health. Other rele-
vant rights, such as those explicitly mentioned in
the Charter of Fundamental rights of the EU, relate
to consumers and the environment.

For the past 45 years there have been increased
global efforts to encourage responsible business
conduct that respects human rights and seeks to
prevent or, at least, remedy certain negative impact.
While preventing business-related human rights
abuse is vital, access to effective legal remedy in
case of breaches is also crucial. Access to justice is
therefore essential for victims of business-related
human rights abuse. In 2017, the European Commis-
sion requested FRA to collect evidence on access
to remedy in the EU Member States on business-
related human rights abuse to support the identi-
fication of the most needed actions by the EU. FRA

conducted research in two phases: the first was done
through desk research to identify the different ways
victims can pursue complaints about human rights
abuses; the second involved interview-based field-
work research to examine the views of profession-
als on the availability and effectiveness of the dif-
ferent ways complaints can be made. In the context
of this project, FRA has cooperated with the Euro-
pean Law Institute (ELI) - an independent organi-
sation with the aim of improving European law.2

This focus paper presents preliminary findings from
the first phase of the research, which will be elabo-
rated further in 2020. It gives an overview of select
examples of business-related human rights abuse
identified through the desk research, referring to
the types of industry sectors involved and com-
plaints mechanisms used. The findings presented
are linked to FRA's previous work in this area, in
particular its 2017 Opinion on Improving access to
remedy in the area of business and human rights
at the EU level, which had been requested by the
Council of the EU.3The findings from the second
phase of FRA's research will be presented in 2020
in a separate report, which will be combined with
results from the first phase.

Key concepts relating to business and human rights

Business and human rights is the concept commonly used by the United Nations* as well as the Council
of Europe.** Other organisations use similar notions, but with somewhat different meaning and scope.
For the purpose of this focus paper, the key concepts related to business and human rights are defined

as follows:

m Corporate Social Responsibility (CSR) refers to holding companies responsible for their impact on soci-

ety, “whereby companies integrate social and environmental concerns in their business operations and
in their interaction with their stakeholders on a voluntary basis”.*** The development of CSR efforts
should be led by companies, but “public authorities should play a supporting role through a smart mix
of voluntary policy measures and, where necessary, complementary regulation [...]".****

Responsible Business Conduct (RBC) is an alternative standard set by the OECD through its Guidelines
for Multinational Enterprises.***** |t is defined as “making a positive contribution to economic, envi-
ronmental and social progress with a view to achieving sustainable development and avoiding and
addressing adverse impacts related to an enterprise’s direct and indirect operations, products or ser-
vices”. RBC “means above all complying with laws, such as those on respecting human rights, envi-
ronmental protection, labour relations and financial accountability, [...]. It also involves responding to
societal expectations communicated by channels other than the law [...].” Private voluntary initiatives
addressing this latter aspect of RBC are often referred to as corporate social responsibility (CSR).******

Business and Human Rights (BHR) is the common label for the nexus of states and business in rela-
tion to human rights, defining what companies and governments should do so businesses do not have
a negative impact on human rights, which are an increasingly important aspect of CSR/RBC. The 2011
United Nations Guiding Principles on Business and Human Rights (UNGP) provide a widely accepted
framework for understanding and implementing measures in this regard. The concept of business and
human rights importantly also places emphasis on the rights-based aspect, that victims of business-
related human rights abuse should have effective access to remedy and be able to claim this.


https://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf
https://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf
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® Human rights due diligence is the process through which business enterprises should identify, prevent,
mitigate and account for their potential and actual human rights impacts. Due diligence can support
access to remedy by bringing clarity to relationships and responsibilities between corporate entities,
and detail efforts made to prevent abuse. Within the framework of the UNGPs, it is the core require-
ment of business in meeting its responsibility to respect human rights. Human rights due diligence is
recognized in various international and EU instruments, and established principles and standards have
been complemented with additional, sector-specific due diligence frameworks.

ks See the United Nations Guiding Principles on Business and Human Rights.

B Council of Europe’s Recommendation CM/Rec(2016)3 of the Committee of Ministers to member States on human rights and
business.

LA European Commission, Green paper - Promoting a European framework for corporate social responsibility, COM/2001/0366 final.

FAAK Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee and
the Committee of the Regions, A renewed EU strategy 2011-14 for Corporate Social Responsibility (COM/2011/0681 final); see also
ISO Standard 26000:2010 for Guidance on social responsibility.

***kxx  See OECD Guidelines for Multinational Enterprises.

**Akxx% See OECD policy framework for investment user’s toolkit, Ch. 7: Promoting Responsible Business Conduct.


https://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805c1ad4
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52011DC0681
https://www.iso.org/iso-26000-social-responsibility.html
http://mneguidelines.oecd.org/guidelines/
https://www.oecd.org/investment/toolkit/policyareas/responsiblebusinessconduct/42267935.pdf
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1. Legal and policy context

Business activity affects people’s enjoyment of
their human rights in various ways. Companies can
affect - positively or negatively - the rights of their
employees, their customers, but also the rights of
workers in their supply chains.4 Business conduct
may have far-reaching consequences for commu-
nities in the vicinity of companies’ operations.

Interlinking business and human
rights: positive examples

At national level, the interlink between business
and human rights has received greater attention,
with action plans, guidance and legislation aimed
at mitigating any negative impact of business on
human rights - or even stimulating positive impact.

Examples of positive impact on human rights can
be found in the banking sector. In October 2015,
banking and investment members of the UN Envi-
ronment Finance Initiative (the Finance Initiative)
released the Positive Impact Manifesto. As part
of its implementation, a dedicated set of ‘Princi-
ples for Positive Impact Finance” was developed
to guide financiers and investors in their efforts
to increase their positive impact on the economy,
society and the environment.

In September 2019, at the annual United Nations
General Assembly, 130 banks from 49 countries
launched ‘the Principles for Responsible Banking’,
which provide the framework for a sustainable
banking system helping this industry demonstrate
how it makes a positive contribution to society.

ABN AMRO, an enterprising bank, in its Human
Rights Report 2018, makes specific reference to
human rights in their general risk management
framework and actively seeks to finance social
enterprises that have human rights at the core of
their business. For example, they have set up an
impact banking programme for agricommaodity cli-
ents, which improves access to finance for small-
holder farmers, helping them to escape poverty.*

* See ABN AMRO Group N.V. Human Rights Report 2018.

The ‘Business and Human Rights’ response has
developed in recent years. This section presents
the most important international and regional instru-
ments setting out standards in the area of business
and human rights.

Since the 1970s, the International Labour Organi-
zation (ILO) and the Organisation for Economic Co-
operation and Development (OECD) have contributed
significantly to the establishment of instruments and
mechanisms related to business and human rights:
the OECD (Guidelines for Multinational Enterprises)s

and ILO (Tripartite declaration of principles con-
cerning multinational enterprises and social policy)®
instruments continue to play important roles in
ensuring businesses’ compliance with human rights
today. The OECD scheme requires the establishment
of National Contact Points (NCPs) for “promotional
activities, handling enquiries and contributing to
the resolution of issues that arise relating to the
implementation of the Guidelines in specific instance
[...]".7 Furthermore, the International Organization
for Standardization developed the ISO 26000:2010,%
which provides guidance on how businesses and
organisations can operate in a socially responsible
way, and includes complaints and dispute resolu-
tion standards in consumer-related issues.

The 2011 United Nations Guiding Principles on Busi-
ness and Human Rights (UNGPs)? provide the first
global framework that exclusively addresses busi-
ness-related human rights abuses. Adopted fol-
lowing the 2008 UN Framework on Business and
Human Rights, they have had considerable influ-
ence on a number of instruments relating to busi-
ness conduct and accountability for related infringe-
ments of human rights. The UNGPs are built on the
‘Protect, Respect and Remedy’ Framework and intro-
duce three pillars in which action needs to be taken:

I. States’ duty to protect against human rights
abuses

Il. Businesses’ responsibility to respect human
rights

ll. Victims’ right to access an effective remedy
when their human rights are breached.

Defining human rights ‘abuse’

The UNGPs do not include a definition of the term
‘abuse’. The UN draft of international legally bind-
ing instrument to regulate, in international human
rights law, the activities of transnational corpo-
rations and other business enterprises includes
the following definition in Article 1.2:

"

Human rights violation or abuse’ shall mean any
harm committed by a State or a business enter-
prise, through acts or omissions in the context of
business activities, against any person or group
of persons, individually or collectively, including
physical or mental injury, emotional suffering,
economic loss or substantial impairment of their
human rights, including environmental rights.”

Although not legally binding, the UNGPs enjoy
wide recognition and serve as a basis for policy
approaches towards business and human rights.
These principles also underpin the 2016 Council


https://www.unepfi.org/wordpress/wp-content/uploads/2017/10/POSITIVE-IMPACT-MANIFESTO-OCT-17.pdf
https://www.unepfi.org/wordpress/wp-content/uploads/2017/01/POSITIVE-IMPACT-PRINCIPLES-AW-WEB.pdf
https://www.unepfi.org/wordpress/wp-content/uploads/2017/01/POSITIVE-IMPACT-PRINCIPLES-AW-WEB.pdf
https://www.unepfi.org/banking/bankingprinciples/
https://heerema-production-content.s3.amazonaws.com/HMC/About/Sustainability/Flyers/Human Rights Report ABN Amro 2018.pdf
https://heerema-production-content.s3.amazonaws.com/HMC/About/Sustainability/Flyers/Human Rights Report ABN Amro 2018.pdf
https://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf
https://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf

of Europe Recommendation on human rights and
business,” which includes a particular focus on
access to remedy. According to UN and Council of
Europe instruments, there is a need for both judi-
cial mechanisms and non-judicial mechanisms to
ensure effective access to remedies for victims
of business-related human rights abuses. Further-
more, the Council of Europe published a Handbook
on Business and Human Rights for legal practition-
ers (2018) and developed a course on its e-learning
platform HELP. The EU has committed itself to pro-
moting and implementing the UNGPs’ standards in
various EU strategies and legislation.” In support of
the UNGPs, the European Commission adopted in
October 2011 @ Communication on a renewed EU
strategy for Corporate Social Responsibility (2011
CSR Strategy). The Commission carries out a reg-
ular internal stocktaking exercise on the progress
that has been made since the 2011 CSR Strategy.™
In February 2019, the Council of the European Union
adopted conclusions on the Union’s priorities in UN
fora for the year 2019, reiterating the EU’s commit-
ment to the UNGPs, as expressed regularly in pre-
vious years. The Council affirmed that “the EU will
continue to promote the issue of implementation of
the UN Guiding Principles on Business and Human
Rights both in its external action and internal poli-
cies, including through initiatives on human rights
due diligence, access to remedy for victims of cor-
porate abuses, and support to environmental and
indigenous human rights defenders”.”

In addition to pursuing its commitments to the
UNGPs, the EU has adopted several legislative acts
addressing sector-specific instruments in particu-
lar in the context of due diligence. These can sup-
port access to remedy by bringing clarity to rela-
tionships and responsibilities between corporate
entities, alongside detailed efforts made to prevent
abuse. Such obligations - from more general ones
on human rights aspects such as diversity, to nar-
row thematic ones in relation to particular goods -
contribute to holding businesses responsible - by
way of due diligence and fines, for instance, and
by raising awareness.™

The European Commission’s Notice on access to jus-
tice in environmental matters (2017/C 275/01) pro-
vides for an overview of EU law in this area. Addi-
tionally, the e-Justice Portal’s webpage on access to
justice in environmental rights provides easily acces-
sible rules on starting a review procedure before
an independent court of law or an administrative
body in every EU Member State, in line with Pillar
Il of the UNGPs.

In the context of the right to an effective remedy
against corporate abuses, the European Commission
adopted in April 2018 the New Deal for Consumers
package® composed of two proposals for Directives

and a Communication, with the aim of empowering
qualified entities to launch representative actions on
behalf of consumers, introduce stronger sanctioning
powers for Member States’ consumer authorities,
as well as extend consumers’ protection online. The
proposals reflect recommendations made by FRA
in its 2017 Opinion.™ It specified that:

“The EU should provide [...] for effective collective

redress in cases of business-related human rights

abuse. Legal standing should include representative

action by not-for-profit bodies, organisations or
associations.”

FRA, Opinion 1/2017, 10 April 2017, opinion 2

The Rome Il Regulation provides the EU’s bind-
ing rules on which law should be used in non-con-
tractual civil and commercial matters (related to
tort and damages in particular) and determines the
conflicts of law.

Another relevant initiative that facilitates access
tojustice is the Whistleblower Protection Directive
proposed in April 2018.® It will enhance the pro-
tection of persons reporting on breaches of Union
law, disclosing relevant evidence on human rights
abuses that otherwise would not be accessible to
victims or public authorities.

The European Parliament (EP) has also been con-
cerned about business-related human rights abuse.
After the 2016 EP resolution on corporate liability
for serious human rights abuses in third countries,™
the EP’s Sub-Committee on Human Rights requested
a study on access to legal remedies for victims of
corporate human rights abuses in third countries,
which was published in February 2019.2° Mean-
while, in October 2018, the European Parliament
adopted a resolution supporting the negotiation of
a UN Binding Instrument on transnational corpora-
tions and other business enterprises with transna-
tional characteristics with respect to human rights.>

It should be noted that the EU and its Member
States were among the lead actors in the nego-
tiations of the Hague Convention on the Recogni-
tion and Enforcement of Foreign Judgments in Civil
or Commercial Matters.? This private international
law instrument, adopted in July 2019, aims to facili-
tate effective access to justice for victims of human
rights abuses in cross-border cases.

The findings of the present research confirm the
importance of the issues highlighted in FRA’s Opin-
ion of 2017.
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https://rm.coe.int/business-and-human-rights-a-handbook-of-legal-practitioners/168092323f
https://rm.coe.int/business-and-human-rights-a-handbook-of-legal-practitioners/168092323f
https://rm.coe.int/business-and-human-rights-a-handbook-of-legal-practitioners/168092323f
http://help.elearning.ext.coe.int/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2017.275.01.0001.01.ENG
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2017.275.01.0001.01.ENG
https://e-justice.europa.eu/content_access_to_justice_in_environmental_matters-300-en.do
https://fra.europa.eu/en/opinion/2017/business-human-rights
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FRA’s 2017 Opinion on improving
access to remedy

In June 2016, the Council of the European Union
adopted conclusions on business and human
rights, which included a request to FRA to for-
mulate “an expert opinion on possible avenues
to lower barriers for access to remedy at the EU
level”2 - the third of three pillars of the UNGP.

On the basis of this request, in 2017 FRA issued
the Opinion on Improving access to remedy in
the area of business and human rights at the
EU level. It covers judicial and non-judicial rem-
edies, as well as issues related to their effec-
tive implementation. Based on the analysis of
these three areas, the 21 specific opinions are
clustered under six headings:

1. Lowering barriers to make judicial remedies
more accessible (opinions 1-5)

2. Enhancing the effectiveness of judicial rem-
edies - especially in extraterritorial situations
(opinions 6-9)

3. Ensuring effective remedies through crimi-
nal justice (opinions 10-12)

4. Ensuring effective non-judicial reme-
dies - state based and non-state based
(opinions 13-15)

5. Implementing access to remedy - transpar-
ency and data collection (opinions 16-17)

6. Implementing access to remedy - action
plans, coordination and due diligence (opin-
jons 18-21)

See FRA (2017), Improving access to remedy in the area of

business and human rights at the EU level, Opinion 1/2017,
10 April 2017.


https://fra.europa.eu/en/opinion/2017/business-human-rights
https://fra.europa.eu/en/opinion/2017/business-human-rights

2. Incidents of business-related human
rights abuse in EU Member States

This section provides an overview of fundamental-
rights infringements in selected incidents, involving
different types of industry; and explores complaints
mechanisms used, linking some of the findings with
relevant FRA opinions.

Relevant human rights issues covered in the reported
incidents range from compliance within a company
with labour standards to displacement of indige-
nous populations and pollution. Consequently, the
profiles of victims or persons affected by the oper-
ations of the business are very diverse.

The identified incidents cover complaint-mecha-
nisms ranging from judicial remedies to complaints
before national human rights institutions, equality
bodies, ombuds institutions, OECD National Con-
tact Points, and company-level grievance mecha-
nisms. Some of the incidents reveal a lack of ade-
quate remedies.

2.1. Methodology

The first phase of the research was conducted in
2018. It was carried out by FRA’s multidisciplinary
research network (FRANET). The research covered
all 28 EU Member States, as well as North Macedo-
nia and Serbia, both accession countries. In each of
these 30 countries, FRANET research teams identi-
fied and reported on incidents of business-related
human rights abuse.

FRANET used two sources to identify key human
rights ‘incidents’ involving businesses: the global
database ‘Business & Human Rights Resource
Centre’, and reports from a leading national qual-
ity newspaper in each country. These quality news-
papers were selected based on their circulation and
readership in the country, with a dedicated busi-
ness or economics and finance section. ‘Key” inci-
dents refers to those incidents that received the
greatest media attention (by number of references
or other such objective criteria) during the refer-
ence period, irrespective of which Charter provi-
sion related to the incident. While media attention
is not necessarily an ideal criterion for objective
selection, this method of identifying and selecting
relevant incidents did provide for a comparative
reference frame. In addition, the FRANET network
was asked to identify possible information hubs
(such as websites at national level established by
or funded by the state, providing details on access
to remedy) for victims of business-related human

rights abuses, as well as promising practices. A sec-
ond phase focused on a limited number of countries
through interviews with leading experts experi-
enced in accessing remedies in cases of business-
related human rights abuse, which will be the sub-
ject of FRA's report in 2020.

The research covered a seven-year time period:
from the adoption of the UNGPs by the Human Rights
Council on 16 June 2011, to 16 June 2018. The inci-
dents chosen indicated some attempt by the vic-
tims (even if unsuccessful) to have access to some
form of redress (access to justice).

The reported incidents involve abuses that both
occurred within the EU and in third countries, and
that are linked with businesses based in the EU and
operating abroad (directly or through supply chains).

Identifying incidents in the
30 countries covered

Each FRANET partner was asked to identify up
to six incidents. The methodology asked for the
same number of incidents for each State, irre-
spective of population size, number of and dom-
inant types of companies. For some, typically
smaller countries, it was challenging to identify
six incidents. For nine states, only two to five
incidents were included (Serbia: 5; Latvia, Lux-
embourg, Malta, North Macedonia, Slovenia: 3;
Belgium, Czech Republic, Lithuania: 2). For two
countries, more than six incidents were included
(Bulgaria: 8; and Austria: 7). In total, 155 inci-
dents were covered.

2.2. Rights involved

The incidents entail a range of human rights abus-
es.s In many incidents, more than one fundamental
right was at stake. Thus, the total number of rights
affected is higher than the total number of incidents.

As shown in Figure 1, the fundamental right to non-
discrimination (Article 21 of the Charter) is third in
the ranking of incidents. More than half of these
discrimination cases related to equal treatment in
employment and occupation based on gender, eth-
nicity, age or disability.> This high rate of incidents
could be explained by the existence of EU rules
introducing remedies for discrimination in the con-
text of employment.”

FRA Focus
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Overall, the incidents reported mostly affected
environmental rights (Article 37 of the Charter) and
working conditions (Article 31), followed by cases
of discrimination (Article 21), and incidents where
human life (Article 2) and the right to an effective
remedy (Article 47) were at stake. Figure 1 gives
an overview of the rights most frequently involved
in the reported incidents (with the corresponding
provision of the EU Charter of Fundamental Rights).

The 2007 Rome Il Regulation includes a specific
regime for environmental damage?® allowing, in
particular situations, the person seeking compen-
sation to choose the law of the country where the
damage originated as applicable law, rather than the
law of the country where the damage occurred. This
is particularly relevant in cases where the damage
has occurred in third countries in which the domes-
tic law provides for limited liability or very low level
of damages. FRA’s Opinion 1/2017 encouraged the
EU to revise the Rome Il Regulation to allow for

exceptions on the choice of law also in cases of busi-
ness-related human rights abuses beyond environ-
mental damage (FRA opinion 9).

Often, business abuses of environmental and labour
rights have an impact on other fundamental rights.

For example, the construction of a hydropower plant
in Laos* allegedly contributed to severe environmen-
tal damage (Article 37 of the Charter), as well as to
the displacement of local communities, affecting their
right to family life (Article 7 of the Charter). Numer-
ous NGOs lodged a complaint with the Austrian OECD
National Contact Point Enterprises against an Aus-
trian supplier of hydropower-turbines, who partici-
pated in the construction and operation of the plant.

Another incident involved the right to life (Article 2
of the Charter), the prohibition of slavery and forced
labour (Article 5 of the Charter), and the right to
fair and just working conditions (Article 31 of the

Figure 1: Total number of incidents identified in the research, by Charter article
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Charter).3" It implicated a Chinese company based
in Italy. Seven Chinese workers (four of them being
undocumented immigrants) died in a fire in a garment
workshop warehouse. The workers, who slept inside
the warehouse, were subjected to labour exploitation
and exposed to very poor health and safety condi-
tions. Following criminal proceedings, the company’s
owners were convicted of manslaughter.

Some of the reported incidents involved the rights
to respect for private and family life (Article 7 of
the Charter), protection of personal data (Article 8)
and consumer protection (Article 38), as in the case
of a water park in Cyprus that used photos of ran-
dom clients in a promotional campaign without their
knowledge. A father and his two minor children dis-
covered the ads with their photo in magazines, news-
papers, on the internet, in printed leaflets, on tick-
ets, on buses, on giant advertisement boards and
in several other busy locations. The court held that
the image of the complainant and his children (who
were not public figures) playing in their bathing cos-
tumes involved a private activity and that capturing
such an image was not of general interest to soci-
ety. The complainants had been photographed in
a private space, even if this was accessible to the
public. The court ordered the water park to with-
draw the advertisement and to pay compensation.

Other collected incidents concerned, among others,
discrimination in employment, noise and smell nui-
sance coming from a nearby night club and restaurant,
and the protection of personal data by social media.

2.3. Types of industry
sectors involved

The reported incidents mainly involved the extrac-
tive (natural resources), agriculture and textile sec-
tors (see Figure 2).

Anincident involving the oil extraction industry con-
cerned a group of Nigerian citizens and inhabitants
of the areas around the Niger Delta. They suffered
serious and ongoing pollution and environmental
damage resulting from leaks from oil pipelines con-
trolled by a Nigerian petrol company, a subsidiary
of oil and gas company Royal Dutch Shell Ltd. - its
headquarters are in the Netherlands and its regis-
tered office is in the United Kingdom. The victims
sought remedy before civil courts in the Nether-
lands (claim brought in 2008, the case is pending
in second instance since 2013); and in the United
Kingdom (cases brought between 2015 and 2017,
and still pending).

In another incident, an EU manufacturer of shoe soles
in Cyprus was found responsible for systematic emis-
sions of a potentially cancerous substance, from 1976
until 2009. The death toll ultimately reached 44 res-
idents and employees, who died of various forms
of cancer relating to the factory’s emissions. The
court ruled that the statistically significant increase
in new cancer cases in a 500-meter radius around
the factory could only mean that the factory was
responsible 3

FRA highlighted in its 2017 Opinion that greater trans-
parency would lead to greater accountability for com-
panies with obligations under EU law. It pointed out:

“The EU should publish a list of companies which,
under EU instruments such as the Nonfinancial

Reporting Directive and Shareholders’ Rights Directive,

are obliged to provide data and information on

the impact of their activities on human rights. This
list should also indicate which of these companies
comply with these obligations and include the data
and information they have provided in a comparative

overview.”

FRA, Opinion 1/2017, 10 April 2017, opinion 17, first paragraph

The Non-financial Reporting Directive (2014/95/
EU) requires EU companies with more than 500
employees to “include in the management report
a nonfinancial statement containing information to
the extent necessary for an understanding of the
undertaking’s development, performance, position
and impact of its activity, relating to, as a mini-
mum, environmental, social and employee matters,
respect for human rights, anticorruption and bribery
matters” (Article 193). The European Commission’s
obligation under this instrument (Article 2) to pro-
vide guidance is an opportunity to raise awareness
and provide specific guidance on forms of access to
remedy available at national and EU level.

“In this regard, the EU could also provide more specific

guidance on what data should be reported on for

access to remedy to be effective, such as the existence
of operational-level grievance mechanisms, as well as

assessments on their actual functioning.”

FRA, Opinion 1/2017, 10 April 2017, opinion 17, second paragraph

2.4. Profile of the victims

The profile of victims34 of business abuses vary,
including consumers, workers, persons with dis-
abilities suffering from discrimination, and groups
of indigenous people whose health or survival is
jeopardized by the expansion of extractive activities.

FRA Focus
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Figure 2: Distribution of incidents identified in the research, by industry sector
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For example, in France, an epilepsy medication was
allegedly responsible for causing severe malforma-
tions in 2,150 to 4,100 children. The victims were
pregnant women who took the medication during
their pregnancies between 2007 and 2014, and chil-
dren born to these women.

Nomadic tribes in Northern Kenya were affected
by the operation of a major consortium, including
3 Danish wind energy company, accused of ille-
gal land grabbing and exploitation. The case was
still pending at the time of data collection in 2018.

In another case, several Lithuanian nationals - who
worked on chicken farms that supply eggs to lead-
ing United Kingdom supermarkets — were found to
have been victims of trafficking and severe labour
exploitation. The claimants alleged that they had
been threatened and intimidated with fighting dogs,
housed in appalling conditions, and denied sleep
and toilet breaks. The company agreed to pay over
£ 1 million in compensation after a high court found
in 2016 that they had failed to pay the national min-
imum wage, had made unlawful deductions from
wages, and had failed to provide their staff ade-
quate facilities to wash, rest, eat and drink.

A Mexican indigenous community in the Isthmus of
Tehuantepec region in Oaxaca state was affected
by the operation of the ‘Gunaa Sicard’ wind-park
project by a French electric utility company, EDF,
which encroached on their territory. The project has
allegedly been progressing without the affected
community ever being informed or consulted. The

complaint with the OECD National Contact Point
(NCP) at the French Ministry of Economic Affairs
was still pending in 2018.

FRA Opinion 1/2017 highlighted that:

“Considering EU Member States” international
obligations on non-discrimination and the EU’s own
similar obligations, particular attention should be
given to ensuring effective access to remedy in

cases of business-related human rights abuse for
persons in situations of heightened vulnerability and
marginalisation, such as children, migrants, minority
ethnic groups such as Roma and Travellers, indigenous
people and persons with disabilities. Particular efforts
must be made to assess and ensure remedies in the EU
Member States in such contexts.”

FRA, Opinion 1/2017, 10 April 2017, opinion 5

2.5. Victims’ representation

In about half of the incidents identified in this
research, victims themselves (individually or in
groups) sought redress. In the other half, repre-
sentative organisations (such as NGOs and labour
unions) and state entities (such as environmental
agencies, law enforcement or regulators) sought
justice.

Overall, almost a third of the identified incidents (46)
were initiated by representative organisations, i.e.,
a representative organisation that can bring a claim



in the public interest. This confirms the relevance
of legal standing in representative actions by non-
profit bodies, such as labour unions and environ-
mental NGOs.36

Representative organisations were mostly active
in incidents relating to environmental rights (16 out
of 46) and labour rights (15 out of 46). These find-
ings may be linked to the existence of legal rules
allowing for legal standing in these areas.

In its 2017 Opinion, FRA emphasised:

“Legal standing should include representative action
by not-for-profit bodies, organisations or associations,
which act in the public interest and whose statutory
objectives are to protect and assist victims of business-
related human rights abuse. Such organisations should
include national, non-national and international, as
well as National Human Rights Institutions.”

FRA, Opinion 1/2017, 10 April 2017, opinion 2, second sentence

Moreover, it stated that:

“The EU should ensure the existence of a network of
contact persons consisting of experts from each of the
Member States. This network should provide advice

to victims of business-related human rights abuse on
available remedies, exchange promising practices, and
provide guidance and training to professional groups
who contribute to various remedies.”

FRA, Opinion 1/2017, 10 April 2017, opinion 20

For example, in court proceedings in Gdansk (Poland)
concerning construction permits for a new coal
power plant, local residents and three non-gov-
ernmental organisations had opposed the plant.
NGOs could file a complaint and be party to the
proceedings because they showed legal interest
in challenging the construction permit.

In its 2017 Opinion, FRA also emphasised:

“[Procedural rules need to allow for] collective redress
in cases of business-related human rights abuse.”

FRA, Opinion 1/2017, 10 April 2017, opinion 2, first sentence

Collective redress encompasses mechanisms grant-
ing standing, to a member of the affected group
or to a representative entity, to bring an action on
behalf of the specific victims in order to obtain either
compensatory relief, injunctive relief, or both.3” In
this way, victims can join forces to overcome obsta-
cles, or organisations may act on behalf of vic-
tims. While the findings show that almost a third
of reported cases were pursued by more than just
one victim, the evidence available from the desk
research does not provide sufficient information
to confirm whether or not collective redress had

been used, including because many cases were
still pending.

2.6. Preventing abuse - due
diligence requirement

In areas such as the environment, employment and
data protection, there are sound due diligence obli-
gations and mandatory compliance regimes for busi-
ness. In addition, there is a duty to protect for States,
which is reflected in the action taken by regulators,
law enforcement and public administrations to pre-
vent and deter human right abuses. Due diligence
is a key component of the UNGPs’ second pillar on
the corporate responsibility to respect human rights.
Effective due diligence practices can also help to
strengthen access to remedy.3®

One of the reported incidents concerns operations
of a copper mine owned by the Zambian subsidi-
ary of a business incorporated in the United King-
dom.® The waste discharge from the mine polluted
waterways affecting 1,826 Zambian villagers. The
pollution of a water source resulted in health and
environmental damage, as well as loss of income.
This case concerned procedural issues of jurisdic-
tion. The Court of Appeal found that it was arguable
that the UK-based parent company owed a duty of
care to the claimants, citing a number of reasons
relating to the financial and operational support it
gave to its subsidiary. However, substantive issues
were not considered and therefore damages were
not awarded.

“The EU could incentivise Member States to impose
due diligence obligations, including for parent
companies linked to human rights performance in
subsidiaries or supply chains.”

FRA, Opinion 1/2017, 10 April 2017, opinion 21

Several reported cases, involving companies from
different EU Member States, concerned the col-
lapse of the Rana Plaza factory in Dhaka, Bangla-
desh in 2013, killing 1,138 people and injuring more
than 2,000. The building hosted five garment facto-
ries that produced clothing for several international
garment brand industries. It gave rise to proceed-
ings involving different companies. Even though the
building was not owned by the garment industries
concerned, workers in the Rana Plaza factory - work-
ing on behalf of these industries - were exploited
to produce low-cost clothing, without minimum
safety measures.

Clean Clothes Campaign Denmark and Aktive For-
brugere (Active Consumers) submitted a complaint
against New Wave Style, the textile manufacturer
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and supplier of PWT Group located in the factory,
to the Mediation and Complaints-Handling Institu-
tion for Responsible Business Conduct. The institu-
tion found that PWT Group did not apply processes
for due diligence that meet the OECD Guidelines in
relation to its supplier. In particular, the institution
found that PWT Group failed to make demands that
New Wave Style ensures its employees’ basic human
and labour rights, including taking adequate steps to
ensure occupational health and safety in their oper-
ations. However, in the institution’s view, it had not
been documented that an inspection would have
identified the risks present in the building. Accord-
ingly, PWT Group could not be held accountable for
the collapse of the building.#

Also in relation to the Rana Plaza incident, the Ital-
ian Benetton Group was targeted by civil society
and NGOs, in particular the campaigning website
Avaaz, which collected more than one million sig-
natures in less than a fortnight, and by the Clean
Clothes Campaign, which gathers both NGOs and
trade unions working in the garment sector. In par-
ticular, the Benetton Group was harshly criticised
for a lack of transparency in its conduct relating to
the Rana Plaza incident. The company board first
denied having had any kind of businesses with Rana
Plaza, but after the release of pictures of the col-
lapsed building showing some items of clothing with
Benetton tags, the company declared that they had
placed some orders there, but only after an audit
company certified that the factory observed the
required safety standards. On this matter, NGOs (in
particular the Italian section of the Clean Clothes
Campaign, “Campagna Abiti Puliti") accused Benet-
ton of consciously hiring an audit company known
to be unreliable. Despite all public accusation from
NGOs, no court case was brought against the Ben-
etton Group.

In 2014, the ILO set up the Rana Plaza Donors Trust
Fund, which collected donations from global brands,
civil society, trade unions and the Bangladeshi gov-
ernment. The NGO's accusations against the Benet-
ton group triggered indignation amongst civil society,
ultimately also prompting the company’s manage-
ment board to participate in the economic compen-
sation scheme for victims within the abovemen-
tioned dedicated ILO Fund. In 2015, the Benetton
Group agreed to give USD 1.1 million to the fund.

A Polish garment company, LLP, also produced cloth-
ing in the Rana Plaza factory. After the collapse, LPP
issued a statement indicating that it placed its pro-
duction in different parts of the world via agents, and
that supervision of the working conditions in Bang-
ladesh was “very difficult”. Nonetheless, although
no case was brought against the company, LPP paid
voluntary compensation to victims and introduced
substantial changes to its CSR policies.+

These incidents relate, among others, to FRA opin-
ion 15. It provides:

“The EU could provide stronger incentives for the
creation of remedy mechanisms at company level
(operational-level grievance mechanisms), including
so-called multistakeholder initiatives with several
businesses joining forces with other actors.”

FRA, Opinion 1/2017, 10 April 2017, opinion 15

The incidents also show that the burden of proof
and access to evidence are important aspects influ-
encing access to remedy. As FRA has noted:

“The EU should assess how, what and when evidence
can be accessed from business in cases of business-
related human rights abuse in the EU Member States.
The EU should also facilitate the development of
clear minimum standards on how, what and when
business should share information with plaintiffs. The
EU could also encourage the Member States to ensure
a rebuttable presumption requiring a certain level

of evidence. In this case, the burden of proof would
be shifted from a victim to a company to prove that

a company did not have control over a business entity
involved in the human rights abuse.”

FRA, Opinion 1/2017, 10 April 2017, opinion 3

2.7. Type of complaint
mechanisms used

In its 2017 Opinion (see opinion 13), FRA encour-
aged the EU, based on the UNGPs, to take action
to strengthen the role of non-judicial mechanisms
in the business and human rights field: “This could
include minimum standards to improve the efficiency
of such remedies. Such minimum standards should
also, as with judicial remedies, include collective
redress and representative action where mecha-
nisms are competent to accept cases. The possible
role of National Human Rights Institutions, accred-
ited as compliant with the so-called Paris Principles,
should be considered when ensuring an effective
system of non-judicial mechanisms”.

Figure 3 shows that, of the 142 reported incidents
where some form of complaint mechanism was
used, 105 involved courts. Non-judicial remedies
were used in only one out of every four incidents.

In some cases, non-judicial remedies were tried to
no avail, so victims ultimately had to turn to judi-
cial remedies. One of the cases concerned the Irish
Data Protection Commissioner’s refusal to inves-
tigate a complaint by Austrian lawyer and activ-
ist Max Schrems regarding Facebook Ireland Ltd
transferring personal data of its users to the USA.#



He claimed that, in view of the revelations made
in 2013 concerning the activities of the U.S. intelli-
gence services, the law and practice of the U.S. do
not offer sufficient protection against surveillance
by the public authorities of the data transferred to
that country. The Irish authority rejected the com-
plaint on the ground, in particular, that in 2000 the
Commission considered that, under the ‘safe har-
bour’ scheme, the U.S. ensures an adequate level
of protection of the personal data transferred (the
Safe Harbour Decision44). Mr. Schrems brought an
action before the High Court of Ireland, challeng-
ing the Irish commissioner’s refusal. The High Court
referred to the CJEU for a preliminary ruling, ask-
ing whether the Commission’s decision prevented
a national supervisory authority from investigating
a complaint alleging that the third country does not
ensure an adequate level of protection and, where
appropriate, from suspending the contested trans-
fer of data. In October 2015, the CJEU declared the
Safe Harbour Decision invalid and supported the
claimant’s position, finding, among others, that the
Irish supervisory authority was required to exam-
ine Mr. Schrems’ complaint with all due diligence.*s

In another incident, an HIV-positive employee work-
ing in a clothing store submitted a complaint to
the Labour Inspectorate, protesting his dismissal on
grounds of his chronic disease. The Labour Inspec-
torate informed the Greek Ombudsman, who par-
ticipated in the discussion of the labour dispute
and subsequently carried out his own investiga-
tion. The employee claimed that, after his illness
was disclosed, he was transferred to a warehouse,
and eventually dismissed. The employer claimed
that they were not aware of the employee’s con-
dition. However, the Ombudsman’s investigation
led to a finding of a violation of anti-discrimina-
tion law. The Ombudsman forwarded the report to
the Labour Inspectorate, recommending the impo-
sition of administrative sanctions, which were even-
tually paid. The company offered to reinstate the
employee, but he refused and brought the case to
a court, demanding compensation and recognition
of discrimination from the employer. The case is still
pending (status as of September 2019).

The assistance of National Human Rights Institu-
tions seems to be beneficial in settling certain types
of individual cases. For example, in Latvia, follow-
ing an individual claim, the Ombudsman concluded
that a sawmill operated illegally because the com-
pany did not comply with the requirements regard-
ing avoiding environmental pollution. Following the
Ombudsman’s recommendation, the State Environ-
ment Service in 2017 decided to suspend those
operations that did not comply with the regula-
tion, and the company was ordered to address the
shortcomings.

The OECD Guidelines for Multinational Enterprises
require OECD National Contact Points (NCPs) to raise
awareness on available non-judicial grievance mech-
anisms. They can also serve as a non-judicial body,
having the power to offer remedy.+ Twenty-four
EU Member States adhere to the OECD Guidelines
and have a National Contact Point. However, out
of 155 incidents identified through FRA research,
only 8 were addressed to NCPs.

As emphasised by FRA in its 2017 Opinion:

“The EU could incentivise the EU Member States that
do not yet have a National Contact Point to adhere to
the OECD Guidelines for Multinational Enterprises and

appoint such contact points. These National Contact
Points should advise rights-holders and victims on
remedies; they should also serve as non-judicial
bodies for business and human rights related cases
themselves.

The EU could encourage the development of stronger

minimum standards for the effectiveness of the
National Contact Points, including being properly
equipped and funded, to be able to, for instance,
conduct follow-up meetings and investigations,
including translation and travel costs.”

FRA, Opinion 1/2017, 10 April 2017, opinion 14

2.8. Ensuring effective
remedies though
criminal justice

Several incidents involved criminal liability of the
companies. In this context, FRA emphasised in its
2017 Opinion that access to remedy can also be
achieved through criminal justice. Consequently:

“The EU should make greater efforts to ensure proper
implementation in the Member States of the existing

EU criminal law instruments that are relevant to
business and human rights. This includes collection

of data on complaints lodged and compensation paid,

which should be made available at EU level to all EU
Member States.”

FRA, Opinion 1/2017, 10 April 2017, opinion 10

One of the incidents concerned the first time a Euro-
pean shipping company was held criminally lia-
ble for having sold vessels for scrap to substand-
ard shipbreaking yards in India and Bangladesh.
A shipping company was sentenced by the Rotter-
dam District Court for the illegal export of vessels
sent for scrapping on the beaches of South Asia.+?
The court based its ruling on the on EU Waste Ship-
ment Regulation.# The prosecution stated that the
ship dismantling methods endangered the lives and
health of workers and polluted the environment. The
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Figure 3: Distribution of incidents identified in the research, by type of complaint mechanism used
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company was heavily fined, and two of its exec-
utives were banned for one year from exercising
the profession as director, commissioner, advisor
or employee of a shipping company.

In its 2017 Opinion, FRA stressed that:

“The EU could provide guidance to and incentives
for Member States to facilitate victims’ claims for
damages in the related criminal process. This could
include recommendations on minimum standards,
compliance checks against these standards and
transparency on the compliance.”

FRA, Opinion 1/2017, 10 April 2017, opinion 12

Possible compensation to victims may be deter-
mined in an embedded or parallel civil process rather
than a separate civil procedure. This saves time and
costs, and makes it easier for the victim by easing
the burden of having to collect and provide evidence.

In the case of several workers’ deaths in a Chinese
company warehouse in Italy, the Chinese and Italian
owners of the company were charged with man-
slaughter and sentenced to between 4 to 8 years’
imprisonment. Moreover, the owners of the ware-
house were ordered to pay a financial remedy to
the only survivor of the fire, the victims’ relatives,
as well as the municipality and the trade union, who
joined the civil lawsuit as plaintiffs. Compensation
amounts ranged between € 5,000 and € 50,000.4°

Judicial

2.9. Specificities of incidents
with a cross-border
nature

Multinational enterprises, by nature, conduct business
across borders. The consequences of their actions
and inactions can adversely affect the human rights
of victims residing in another country, inside or out-
side the EU, where these businesses are not estab-
lished or represented. Therefore, cross-border situa-
tions can make access to justice particularly difficult.

“The EU should mandate a platform for EU Member
States to have a dedicated exchange on how best to
address extra-territoriality in legislation and through
other measures, including subsidiary jurisdiction, to
improve access to remedy for victims of business-
related human rights abuse across the EU.”

FRA, Opinion 1/2017, 10 April 2017, opinion 6

Accessing remedy cross-border in cases of busi-
ness-related human rights abuse brings even more
challenges when the abuse takes place outside the
EU Member States’ jurisdiction. Apart from a lack
of information, other issues come into play when
a cross-border dimension is involved. These include
increased costs, language and legal knowledge chal-
lenges, and evidential issues, among others.s°



For cross-border cases, the EU has harmonised the
choice of court rules (‘Brussels regime’) to clarify
which court has jurisdiction to deal with a certain
case. Similarly, the EU has harmonised the conflict
of law rules (‘Rome regime’) to determine which
country’s laws should apply relating to contractual
and non-contractual obligations, which also relate
to divorce and legal separation cases.

FRA emphasised in its 2017 Opinion that obstacles
to remedies sometimes lead to situations where no
effective access is possible within a given jurisdic-
tion. In such cases, legal systems commonly allow
for some form of exception to jurisdictional rules
to avoid a denial of justice and ensure the required
access to justice.

“The EU should encourage clarity on how and
when forum necessitatis (jurisdiction by necessity)
applies or equivalent systems are in place in the EU

Member States to avoid denial of justice. The EU could

also incentivise Member States to ensure a more

harmonised application of these rules across the EU.”

FRA, Opinion 1/2017, 10 April 2017, opinion 4

“The EU could analyse consequences of a revision
of the Rome regime (the Rome Il Requlation), which
would allow for exceptions on choice of law, such as

already in place for environmental damages, in cases

of business-related human rights abuse.”
FRA, Opinion 1/2017, 10 April 2017, opinion 9

Overall, more than half (88) of the incidents col-
lected involved one country. Approximately 22
involved an intra-EU cross-border element, while
the remaining 45 concerned a situation that typi-
cally involved abuse outside of the EU with an EU-
headquartered company having a significant role
(directly or through supply chains), but also abuse
by non-EU headquartered businesses active in the
EU. The types of industries mainly involved in the
reported incidents, as identified in Figure 2, have
higher cross-border impact than others. For example,
more than half of the incidents (13 out of 25) relate
to extractive industries like mining or oil compa-
nies that are operating in countries outside the EU.

While the differences are not big, there is a rather
clear indication that the cross-border element adds
difficulties for the victim to be able to get the case
heard, and even more so if the case relates to
a cross-border situation outside the EU.

In its 2017 Opinion, FRA also stressed that the EU
has a unique role in facilitating exchanges and solu-
tions in cross-border investigations. It could enhance
its efforts in this area in providing greater support
to improve the investigation of corporate crimes
in the field of human rights abuses.

“The EU could encourage and facilitate improved
investigations of corporate crimes. This could be
achieved by providing specialised training to law
enforcement and by improving their capacity and
resources, particularly in cross-border cases, by
involving existing networks and entities.”

FRA, Opinion 1/2017, 10 April 2017, opinion 11

However, research shows that resources and atten-
tion given to the investigation of corporate crimes
affecting the full respect of human rights are insuffi-
cient in many EU Member States. An example iden-
tified relates to the German textile retailer KiK.5' This
case constituted the first transnational civil claim
against a German company for overseas human
rights harm in its supply chain. One survivor and
three families of the victims claimed compensa-
tion from KiK for damages resulting from a factory
fire at one of its supplier firms in Pakistan, which
killed more than 280 persons. The four plaintiffs
were chosen to represent 156 families of the vic-
tims. They were represented by the law firm Geu-
len & Klinger from Berlin, with the assistance of
the European Center for Constitutional and Human
Rights (ECCHR) in Berlin. While the court in Dort-
mund accepted jurisdiction and granted legal aid,
the claim was rejected by the Landesgericht Dort-
mund in 2019 on the grounds of Pakistani law lim-
itation periods.>> The total costs incurred by the
defense while representing the victims - includ-
ing legal representation, translations, travel, etc. -
were much higher than the amount granted by the
court. The case benefited from pro bono support
by lawyers, students, translators, as well as fund-
ing from NGOs.

This shows that a very common obstacle to access-
ing justice is the lack of adequate funding of legal
representation and other costs related to court pro-
ceedings, particularly in cross-border cases involving
third-country victims. The 2016 Council of Europe
Recommendation underlines the availability of
needs-based legal aid and the 2016 UN guidance
emphasises the importance of advice on options
of litigation funding. FRA’s 2017 Opinion reiterates
this standard:
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“The EU should incentivise Member States to raise
minimum standards on needs-based legal aid to
plaintiffs before courts in the EU in cases of business-
related human rights abuse. This should include victims
who are not residing in the EU.

The EU could also more forcefully encourage the
availability of litigation funds, such as public and/

or private funds, as well as crowd-funding, to ensure
effective access to remedy. In this regard, the EU
should ensure an online overview of available
litigation funding and resourcing for potential
claimants within and outside of the EU.”

FRA, Opinion 1/2017, 10 April 2017, opinion 1

2.10. Information hubs

In addition to identifying incidents, the research
teams in the Member States were asked to iden-
tify possible information hubs for victims on where
to turn to access remedies in this specific context.
FRA called for such information hubs in its 2017
Opinion, including data collection and assessment
based on key guidance:

“The EU should make available information on existing
judicial and non-judicial mechanisms for the benefit of
the general public, legal practitioners and victims.

As a second step, the EU should also collect and make
available data and information on the functioning of
existing remedies in cases of business-related human
rights abuse, such as the number of cases brought
and their outcome (admissibility, ‘success rate’ for
victims, implemented decisions). EU Member States
could provide this type of data and information in

a comparative format and disaggregated by factors
such as business sector and type of complaint - for
judicial as well as non-judicial mechanisms.

As a third step, the EU should consider providing
comparative overviews and assessments of

key aspects of the 2016 Council of Europe
Recommendation and the 2016 UN guidance, including
corporate legal liability in the EU Member States. This
would ensure a systematic assessment of the most
important aspects related to access to remedy.”

FRA, Opinion 1/2017, 10 April 2017, opinion 16

The research shows, however, that in none of the 30
countries covered by this report was there govern-
ment-provided, publically available online quidance
for how to access remedy in cases of business and
human rights violations. Half of the countries (16 of
30) had no information available. In the other half
(14 of 30), some information was available, but not
explicitly related to business and human rights; it
did not cover judicial and non-judicial mechanisms;
and did not provide details on the actual usage of
the mechanisms.

An example of a useful document in this regard was
found in Belgium, where establishment of an infor-
mation hub providing details on access to remedy in
cases of business-related human rights abuse was
provided in the National Action Plan for Business
and Human Rights from 2017.53 Following the plan’s
recommendation, the Federal Institute for Sustaina-
ble Development published the brochure ‘Access to
Remedy in Belgium’ in June 2018.54 It provides exten-
sive information on the different remedy mecha-
nisms available in Belgium, including information
on the procedural aspects and the conditions for
accessing these remedies. The brochure includes
information on possible judicial procedures, judi-
cial and non-judicial administrative remedies and
preliminary alternative dispute resolution mecha-
nisms. It is available on paper and online in Dutch,
French, German and English.5s

2.11. Promising practices

The research also included identifying possible ‘role
models” in areas other than business and human
rights where access to remedy has been enhanced.
This was again related to FRA’s 2017 Opinion (see
opinion 13, cited above). The background text to
opinion 13 provided further details as to where EU
law itself constitutes good practice.s¢ FRA's Opinion
thus dealt with legal standing and noted that col-
lective redress and representative action (where
certain organisations can bring claims) “lead to pro-
cedural economy with beneficial results in terms of
costs and time not only for claimants and defend-
ants but also for the court system and therefore for
public resources in general”. FRA thus supported
its position in reference to its earlier research on
access to justice.5” The Opinion further noted that,
for equality bodies and data protection authorities,
EU law requires EU Member States to allow for rep-
resentative action. This is explicit in the Racial Equal-
ity Directive,5® the Employment Equality Directive,s
the Gender Equality Directive,®° the Gender Equal-
ity Directive on Goods and Services, and the Sea-
sonal Workers Directive.®

The EU legal framework on data protection
enhances access to an effective remedy in an
area that is particularly prone to abuses by busi-
nesses. Compliance with these rules shall be sub-
ject to control by an independent authority. This
is a key safeguard provided by Article 8 (3) of the
Charter. In addition to institutional oversight by
data protection supervisors, EU secondary law on
data protection enhances access to justice through
representative actions. Article 8o (1) of the Gen-
eral Data Protection Regulation (GDPR)® provides
for the right of data subjects to mandate a quali-
fied not-for-profit body, organisation or associa-
tion to lodge a complaint on his or her behalf with


http://fra.europa.eu/en/opinion/2017/business-human-rights,
http://fra.europa.eu/en/opinion/2017/business-human-rights,

a supervisory authority or with a judicial author-
ity. Furthermore, Article 8o (2) of the GDPR also
allows Member States to provide in their national
legislation the extension of these representative
actions independently of a data subject’s man-
date.®4 The CJEU has emphasised in the case Fash-
ion ID that national legislation providing the pos-
sibility for a consumer-protection association to
commence legal proceedings for an infringement
of personal data protecting laws in no way under-
mines the objectives of that protection and, in fact,
contributes to the realisation of those objectives.ss
Besides, the court clarified that providing this pos-
sibility to consumer-protection associations does
not appear to undermine the independence with
which the supervisory authorities must perform
the functions entrusted to them, since that pos-
sibility affects neither those authorities’ freedom
to take decisions nor their freedom to act.®¢

A similar system also exists under EU law for envi-
ronmental cases®” as well in relation to EU criminal
law and the Employer Sanctions Directive.5®
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3. Summary and next steps

The overview of incidents of business-related human
rights abuse identified in the research points to
certain recurrent issues as regards access to rem-
edy in this area, such as types of rights affected
or the sector of business involved in rights abuse.
For example, this overview suggests that victims
of incidents involving multinational companies and
cross-border liability seem to encounter far more
obstacles when trying to access a relevant rem-
edy. The prospect of a favourable outcome seems
lower in such cases - particularly when the case
relates to a cross-border situation reaching out-
side the EU. Another observation stemming from
the research is that victims rarely pursue a rem-
edy individually - in many cases they are assisted
by NGOs, through collective redress or represent-
ative action, and various forms of advisory or non-
judicial mechanisms.

Importantly, the first phase of the research helped
to determine some of the factors that either cre-
ate obstacles for or, conversely, play a key role in
facilitating access to justice in relation to human
rights abuses by business. These include:

m the role of due diligence by companies for vic-
tims to be more willing and able to bring cases;

B how the availability of collective redress in some
areas and/or the possibility for representative
organisations to bring cases on behalf of victims
could provide incentives to bring cases or facili-
tate access to a remedy (cost sharing/reduction,
reduced stigma, etc.);

B how rules of evidence have an impact on effec-
tive access to remedy;

B the role of non-judicial mechanisms, such as
National Human Rights Institutions or Ombud
institutions, that can support victims - not only
in accepting cases but also in providing support
and advice, and possibly taking cases before judi-
cial mechanisms;

B how cross-border liability, both intra-EU and
involving a third-country component, affects
access to a remedy.

To further explore these and other factors, and as
part of the second phase of its research, FRA has
been conducting a number of qualitative interviews
with experts who have extensive practical expe-
rience with litigation involving cases of business-
related human rights abuses - in Finland, France,
Germany, Italy, the Netherlands, Poland, Sweden
and the United Kingdom.

On the basis of the findings of the second phase of
the research, a comparative report will be published
in 2020, which will draw on insights from these pro-
fessionals, who have been involved in business and
human rights related litigation. It intends to provide
clear guidance to the European Union on measures
that are most needed to improve access to justice.
The professionals’ experiences, collected through
the second phase, will help assess available reme-
dies - based on the analysis of FRA’s desk research
findings and the experience of the interviewees -
taking into account elements such as: accessibly,
efficiency, costs, access to information, procedural
length and complexity, and burden of proof for vic-
tims of business-related abuses. The issue of collec-
tive redress as well as the role of NGOs and similar
entities in supporting victims of business-related
abuses will also be looked at.

On this basis, the comparative report will identify
major obstacles for victims seeking justice in rela-
tion to business-related human rights abuses, and
will try to formulate proposals on how to over-
come those obstacles. It will present examples of
good practices, including policy or legislative devel-
opments in this area, as well as practices in other
fields that could be drawn on to inspire improve-
ments. As far as feasible, the report will also look
at action plans, guidance and legislation aimed at
mitigating negative impacts of business on human
rights, or even stimulating positive impact.



Endnotes

1

—_

20

Traditionally, the term ‘fundamental rights’ is used in

a constitutional setting, whereas the term ‘human rights’

is used in international law. The two terms refer to similar
substance, as can be seen when comparing the content of the
EU Charter of Fundamental Rights with that of the European
Convention on Human Rights and the European Social Charter.
The cooperation consisted of a research team being formed
with meetings funded by the ELI, and detailed discussions on
research focus and methodology.

FRA (2017), Improving access to remedy in the area of
business and human rights at the EU level, Opinion 1/2017,
10 April 2017.

See, for example, ‘The positive and negative human rights
impacts of non-state actors’ (2014), a report within the
framework of FRAME, a research project funded under the EU's
Seventh Framework Programme (FP7).

OECD (1976, updated in 2011), OECD Guidelines for
Multinational Enterprises.

International Labour Organization (ILO), Tripartite Declaration
of Principles concerning Multinational Enterprises and Social
Policy, 5th edition (2017) (adopted in 1977 and subsequently
revised).

OECD Guidelines for Multinational Enterprises, Implementing
Procedures, | (1).

For more information, see ‘ISO 2600 - Social responsibility’ on
the I1SO website.

The UN Human Rights Council endorsed the Guiding Principles
in its resolution 17/4 of 16 June 2011.

Council of Europe, Recommendation of the Committee of
Ministers to member states on human rights and business (CM/
Rec(2016)3) and its accompanying explanatory memorandum.
The Annex to FRA Opinion 1/2017 includes a chapter about the
EU main initiatives on business and human rights.

European Commission, Staff Working Document on
Implementing the UN Guiding Principles on Business and
Human Rights - State of Play, SWD(2015) 144 final and Staff
Working Document on Corporate Social Responsibility,
Responsible Business Conduct, and Business & Human Rights:
Overview of Progress, SWD(2019) 143 final; Commission

Staff Working Document on Implementing the UN Guiding
Principles on Business and Human Rights - State of Play,
SWD(2019) 143 final.

Council of the European Union, Conclusions on EU Priorities in
UN Human Rights Fora in 2019, Brussels, 18 February 2019.
For example, in 2013, the European Commission published
guidelines for three sectors (Information and Communications
Technology, Oil and Gas, Employment and Recruitment
Agencies) as well as Small and Medium-sized Enterprises
(SMEs). A detailed description of the relevant legal and policy
framework until 2017 is set out in detail in the FRA 2017
Opinion.

European Commission, Communication to the European
parliament, the council and the European economic and social
committee: A New Deal for Consumers, COM/2018/0183 final.
FRA (2017), Improving access to remedy in the area of
business and human rights at the EU level, Opinion 1/2017,
10 April 2017, Opinion 2.

Regulation (EC) No 864/2007 of the European Parliament and
of the Council of 11 July 2007 on the law applicable to non-
contractual obligations (Rome Il).

European Commission, Proposal for a Directive of the
European parliament and of the council on the protection of
persons reporting on breaches of Union law, COM/2018/218
final.

European Parliament, Resolution of 25 October 2016 on
corporate liability for serious human rights abuses in third
countries (2015/2315(INI)).

Study “Access to legal remedies for victims of corporate human
rights abuses in third countries”, February 2019, European

2

22

2

w

24

2

w

26

27

28

2

O

30

31
32

FRA Focus

Parliament, Policy Department for External Relations.
European Parliament, Resolution of 4 October 2018 on the
EU’s input to a UN Binding Instrument on transnational
corporations and other business enterprises with transnational
characteristics with respect to human rights (2018/2763(RSP)),
paras. 13 and 19. See also the zero draft (16 July 2018) and the
revised draft (16 July 2019) for this new UN binding instrument.
Hague Convention of 2 July 2019 on the Recognition and
Enforcement of Foreign Judgments in Civil or Commercial
Matters. See FRA, Improving access to remedy in the area of
business and human rights at the EU level, Opinion 1/2017,
10 April 2017, Opinion 7, which called for EU’ and Member
State’s leadership on multilateral developments facilitating
access to remedy through the Hague Conference on Private
Law.

Council of the European Union, Council Conclusions on
Business and Human Rights, document 10254/16.

The database is available online. The Business & Human

Rights Resource Centre is an international NGO that tracks
human rights impacts (both positive and negative) in over 180
countries. The information is available in eight languages. The
centre’s board is composed of activists, academics, ex-business
people, and other specialists.

For each of the incidents identified, researchers in each country
were asked to select the Charter rights affected.

Thirteen out of 22 reported incidents related to discrimination
in the context of employment.

For an overview of the EU legislation on non-discrimination,
see FRA’s Handbook on European non-discrimination law
(2018), pp. 20-23.

Regulation (EC) No 864/2007 of the European Parliament

and of the Council of 11 July 2007 on the law applicable to
non-contractual obligations (Rome Il), Article 7. The Rome

Il Regulation provides for the EU’s binding rules on which

law should be used in non-contractual civil and commercial
matters (related to tort and damages in particular) and
determines conflicts of law. It includes choice of law to
determine the level of damages (Article 15 1). The Rome Il
Regulation stipulates that applicable law by default is that
where the damage occurs (Article 4), unless there is a much
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Cyprus, case nr.2.

The UNGPs do not include a definition of the term ‘victim’.
The UN draft of international legally binding instrument to
regulate, in international human rights law, the activities of
transnational corporations and other business enterprises
includes the following definition in Article 2: “victims’ shall
mean any persons or group of persons who individually or
collectively have suffered or have alleged to have suffered
human rights violation or abuse as defined in Article 1
paragraph 2 below. Where appropriate, and in accordance with
domestic law, the term ‘victim’ also includes the immediate
family or dependents of the direct victim.”

In particular, immigrants who work in conditions of severe
labour exploitation. Compare FRA publications on this topic:
Severe labour exploitation - Workers moving within or
into the European Union. States’ obligations and victims’
rights (2015), Out of sight - Migrant women exploited in
domestic work (2018), Protecting migrant workers from
exploitation in the EU - Boosting workplace inspections
(2018), Protecting migrant workers from exploitation in the
EU: workers’ perspectives (2019).

See also Section 2.11 on promising practices.

Definition included in the study on collective redress in the
member states of the EU, commissioned by the European
Parliament’s Policy Department for Citizens’ Rights and
Constitutional Affairs at the request of the Committee on Legal
Affairs of the European Parliament (2018).

See Chapter 2 for examples of EU legal developments in this
area.

UK case nr.2. See also the study on access to legal remedies for
victims of corporate human rights abuses in third countries
published by the Directorate-general for external policies of
the European Parliament (2019), pp. 91-95.

Denmark, Final Statement by the Mediation and Complaints-
Handling Institution for Responsible Business Conduct (The
Danish OECD National Contact Point (NCP) to the OECD) from
17 October 2016, p. 8.

Miazga, A. (2018), ‘Globalne wyzwania dla praw cztowieka’,
w Rzeczpospolita, 27 February 2018.

The complaint was filed with the Irish Data Protection
Commissioner, given that Facebook has its European
Headquarters in Ireland.

The ‘safe harbour scheme’ includes a series of principles
concerning the protection of personal data to which U.S.
undertakings may subscribe voluntarily.

Commission Decision 2000/520/EC of 26 July 2000 pursuant
to Directive 95/46/EC of the European Parliament and of the
Council on the adequacy of the protection provided by the
safe harbour privacy principles and related frequently asked
questions issued by the US Department of Commerce (OJ 2000
L215,p.7).

CJEU, C-362/14, Maximillian Schrems v. Data Protection
Commissioner, 6 October 2015.

Further information on OECD NCPs can be found in FRA
Opinion 1/2017 on business and human rights, Chapter 2,
Section 2.

The Netherlands, case nr. 4.

Regulation (EC) No 1013/2006 of the European Parliament and
of the Council of 14 June 2006 on shipments of waste.

Italy, case nr. 3.

See also FRA Opinion 1/2017, pp. 24-33, and the study “Access
to legal remedies for victims of corporate human rights abuses
in third countries”, February 2019, European Parliament, Policy
Department for External Relations.

Germany, case nr.3. See also the study on access to legal
remedies for victims of corporate human rights abuses in third
countries published by the Directorate-general for external
policies of the European Parliament (2019), pp. 56-59.
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See, for example, a synopsis on Guardian TV's website. The
KIK case will be discussed in more detail in the upcoming

FRA comparative report, following the second phase of the
research.

Belgium, FPS Chancellery of the Prime Minister of Belgium,
National Action Plan for Business and Human Rights
(Nationaal Actieplan Ondernemingen en Mensenrechten/
Plan d’Action National Entreprises et Droits de 'Homme),
Press release, 20 July 2017; Interdepartmental Commission
for Sustainable Development (Interdepartementale
Commissie voor Duurzame Ontwikkeling/ Commission
Interdépartementale pour le Développement Durable)
(2017).

Lizarazo Rodriguez, L., Universty of Antwerp (2018), Access to
Remedy in Belgium, Brussels, Federal Institute for Sustainable
Development.

Interdepartmental Commission for Sustainable Development
(Interdepartementale Commissie voor Duurzame
Ontwikkeling/ Commission Interdépartementale pour

le Développement Durable) (2017), National Action Plan

for Business and Human Rights (Nationaal Actieplan
Ondernemingen en Mensenrechten/ Plan d’Action National
Entreprises et Droits de I'Homme), p. 19.

FRA Opinion 1/2017, pp. 37-38.

FRA (2011), Access to justice in Europe: an overview of
challenges and opportunities, Luxembourg, Publications
Office, p. 39; and FRA (2012), Fundamental rights: challenges
and achievements in 2011, Luxembourg, Publications Office,
p. 205 et seq.

Council Directive 2000/43/EC of 29 June 2000 implementing
the principle of equal treatment between persons irrespective
of racial or ethnic origin, Art. 7.

Council Directive 2000/78/EC of 27 November 2000
establishing a general framework for equal treatment in
employment and occupation, Art. 9.

Directive 2006/54/EC of the European Parliament and of the
Council of 5 July 2006 on the implementation of the principle
of equal opportunities and equal treatment of men and
women in matters of employment and occupation (recast),
Art. 12,

Council Directive 2004/113/EC of 13 December 2004
implementing the principle of equal treatment between men
and women in the access to and supply of goods and services,
Art. 8.

Directive 2014/36/EU of the European Parliament and of the
Council of 26 February 2014 on the conditions of entry and
stay of third-country nationals for the purpose of employment
as seasonal workers, Art. 25.

Regulation (EU) 2016/679 of the European Parliament and

of the Council of 27 April 2016 on the protection of natural
persons with regard to the processing of personal data and
on the free movement of such data, and repealing Directive
95/46/EC.

Regulation (EU) 2016/679 of the European Parliament and

of the Council of 27 April 2016 on the protection of natural
persons with regard to the processing of personal data and
on the free movement of such data, and repealing Directive
95/46/EC, Art. 80 (2).

CJEU, C-40/17, Fashion ID GmbH & Co. KG v.
Verbraucherzentrale NRW eV, 29 July 2019, para. 51.

Ibid., para. 60.

Directive 2010/75/EU of the European Parliament and of

the Council of 24 November 2010 on industrial emissions
(integrated pollution prevention and control).

Directive 2009/52/EC of the European Parliament and of the
Council of 18 June 2009 providing for minimum standards on
sanctions and measures against employers of illegally staying
third-country nationals, Art. 13.
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Labour exploitation is a concrete example of the negative impacts business activity can have on human rights. It is covered by
FRA's research on severe labour exploitation. FRA publications on this topic include:

Protecting migrant workers from exploitation in the EU: workers’ perspectives (2019), https://fra.europa.eu/en/
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The freedom to conduct a business (protected by Article 16 of the EU Charter of Fundamental Rights) is highly relevant for
business, but not the focus of this paper. It is about encouraging entrepreneurship and innovation, and about social and economic
development. A FRA report explores how this right is conceived and applied by the EU and its Member States:

Freedom to conduct a business: exploring the dimensions of a fundamental right (2015), https://fra.europa.eu/en/
publication/2015/freedom-conduct-business-exploring-dimensions-fundamental-right
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