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1. Table 1 — Case law

1.1. The Stoyanov case

26 February 2014

AvwTaTo AlkaoTnplo Kunpou, AvaBswpnTikn Aikalodoacia




Deciding body
(in English)

Supreme Court of Cyprus, Review Jurisdiction

Case number
(also European
Case Law
Identifier
(ECLI) where
applicable)

718/2012

Parties

Svetoslav Stoyanov v. The Republic of Cyprus through the Ministry of the Interior, the Department of
population archives and immigration and the Chief of Police

[In original language: Svetoslav Stoyanov v Kunpiaki¢ AnpokpaTiac Heow Tou Ynoupyeiou EcCwTEPIKWY, TOU
TuRuaTog Apxeiou MANBuouoU kal MeTavaoTeuong Kal Tou Apxnyou TnG AoTuvopiag]

Web link to the
decision (if
available)

http://cylaw.org/cqi-bin/open.pl?file=apofaseis/aad/meros 4/2014/4-201402-718-
12.htm&agstring=2004%20w%2F1%2038%20w%2F1%%20%E5%EA



https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do
http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2014/4-201402-718-12.htm&qstring=2004%20w%2F1%2038%20w%2F1%20%E5%EA
http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2014/4-201402-718-12.htm&qstring=2004%20w%2F1%2038%20w%2F1%20%E5%EA

Legal basis in Article 146 of the Cypriot Constitution! which provides for the right to apply for judicial review of an
national law of | administrative act.

the rights
under dispute | Articles 29(3)(a), 30 and 35 of Law N.7(1)/2007 transposing Directive 2004/38. 2

Key facts of The applicant was a Bulgarian national who came to Cyprus, registered as a Union national and started work at
the case (max. | a local company. The police informed the immigration authorities that according to confidential information he
500 chars) was a member of a criminal group which was involved in various crimes such as arson, assaults, blackmail,

provision of ‘protection’ etc. and that the applicant was used and was intended to be used for such criminal
activity. The immigration department declared the applicant to be an unwanted immigrant under the national
immigration law and issued an arrest and expulsion order against him and a re-entry ban of ten years. The
relevant provision in Cap 105 entitles the immigration authorities to deport any person who ‘appears on the
basis of testimony which the Council of Ministers may consider adequate, that he may behave in such a way so
as to pose a threat to peace, public order, lawful order or public morals’.® The orders were executed and the
applicant was expelled from Cyprus. He appealed against his expulsion and re-entry ban. Before this
application was examined, the immigration authorities modified the legal basis of their expulsion order, which
had originally relied on Article 35 of the law transposing Directive 2004/38,“ following advice from the Attorney
General that Article 35, which corresponds to Directive Article 33 could not be used in the absence of a

L Ccyprus, The Constitution of the Republic of Cyprus, accessed on 20 April 2017.

2 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O nep/ Tou AikaiwuaTog Twv
MoAitwv 1n¢ Evwong kai Twv MeAwv Twv Oikoyeveiwv TouG vd KukAo@opouv kai va Aiguevouv EAsuBepa orn Anuokpatia Noyog Tou 2007), N. 7(1)/2007,
accessed on 20 April 2017.

3 Cyprus, Aliens and immigration law (O nepi AAAodanwv kai Meravaoreuogew Nopog), Cap 105 Article 6(1)(g), accessed on 20 April 2017.

4 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O nepi Tou Aikai®UAaTog TWV
MoAITwv NG Evwong kai Twv MeAwv Twv OIKOYEVEIWV ToUG va KUkAo@opouv kai va Aiauevouv EAeuBepa arn Anuokpatia Nopog Tou 2007), N. 7(1)/2007,
accessed on 20 April 2017.



http://cylaw.org/nomoi/enop/ind/syntagma/section-sc26b4a5c6-5493-b01e-9d76-560d2e45d284.html
http://cylaw.org/nomoi/enop/non-ind/2007_1_7/index.html
http://cylaw.org/nomoi/enop/non-ind/2007_1_7/index.html
http://cylaw.org/nomoi/enop/non-ind/0_105/full.html
http://cylaw.org/nomoi/enop/non-ind/2007_1_7/index.html
http://cylaw.org/nomoi/enop/non-ind/2007_1_7/index.html

custodial sentence. The new legal basis was now Article 29 of the law transposing Directive 2004/38, which
corresponds to Directive Article 27.

The applicant sought to challenge the revised order against him through the procedure of judicial review under
Article 146 of the Cypriot Constitution, on the grounds that the administrative orders issued against him were
inadequately justified and investigated and because he was not offered the right to be heard as regards the
allegations against him before the orders was issued. The court rejected this application and confirmed the
expulsion order and re-entry ban to be valid and lawful.

Main reasoning
/
argumentation

The court has no power to investigate the veracity or validity of the public security reasons invoked by the
authorities in order to justify an expulsion order; this is a matter within the exclusive jurisdiction of the
executive, particularly when issues of state security and confidentiality are involved. The court is in no position

(max. 500 to evaluate the risk posed by a foreign national; it can only check the lawfulness of the decision-making
chars) process.
The expulsion order was proportionate and did take into account the personal circumstances of the applicant,
who had no family in Cyprus, whose stay in Cyprus was short-term and whose only connection with Cyprus
was his job which apparently led to his involvement in criminal activity.
The administrative decision was found to have been duly justified. The administration is under no duty to
provide details as to the reasons why it considers a person to be a threat to public security.
Key issues A conduct which gives rise to deportation on the ground of a public order risk may be established even in the
(concepts, absence of a criminal conviction, so long as the authorities have information from reliable sources which raises
interpretations | concerns about the presence of a foreign national in Cyprus. The state is under no obligation to support its
) clarified by rejecting decision with proof that would justify the expulsion: ‘general indications’ justifying a foreign national’s

expulsion will suffice and any doubt must be assessed in favour of the state’s sovereign right to control the
stay of all persons in its territory.




the case (max.
500 chars)

The applicant’s argument that Article 34 of Law 7(1)/2007, which transposes Directive Article 32, sets the limit
of three years as the maximum permissible duration of the entry ban was rejected. The court clarified that this
provision does not set the maximum limit of exclusion but rather creates a right for the person excluded from
Cyprus to apply for the lifting of the re-entry ban on the ground of a material change in the circumstances.

The national immigration law which vests the immigration authorities with wide powers to declare any foreign
national as an unwanted person and order his expulsion does not infringe Directive 2004/38. Its scope includes
all non-Cypriots, whether Union or third country nationals, and it provides an additional tool, over and above
the provisions of the law transposing this Directive (Law N/ 7(1)/2007), in the hands of the authorities to expel
persons posing a risk to public security.

The court rejected the applicant’s argument that the administrative decision ought to have been communicated
to him in his mother tongue (Bulgarian), stating that there is no obligation on the state to communicate its
decisions in the mother tongue of every foreign national in its territory.

Results (e.g.
sanctions) and
key
consequences
or implications
of the case
(max. 500
chars)

The court rejected all arguments put forward by the applicant for the annulment of the administrative orders
affecting him. The orders were confirmed to be valid and the applicant was ordered to pay the costs of the
respondents.

The decision established that, when seeking to rely on the ground of state security, the authorities have no
duty to justify their decision by providing details that would enable the Union nationals affected to argue
against the allegations which provided the basis for their expulsion. In the context, ‘public security’ is
interpreted widely to include criminal activity of any scale.

This was a single judge first instance decision that was cited in the Viorel case (see below 1.13), in the
Triantafyllou case (see 1.12 below) and in the Angelov case (see 1.6 below). However, as it will be seen below,




in other cases the court departed from this line of argument and found that Cap 105 ought not to be applied to
Union citizens.

Key quotations
in original
language and
translated into
English with
reference
details (max.
500 chars)

>Ta nAaiola TNG Kuplapxiag Tou KpaToug Kal atn Bdaon TnG €€ETaong katd NndCo CUMNEPIPOPA CUVIOTA
NPAYMATIKN, EVECTWOA KAl ENApKWG coBapn aneiAn, unodeixdnke oTnv andgaon Svetlin Lilyanchov Dichev v.
Anuokpariag, unoo. ap. 309/2012, nuep. 15.11.2013, OTI N GUPNEPIPOPA AUTH PNopei va dianioTwBei Kai
XWPIG kaTadlkaoTikn andégaon and AlkaoTAplio. ApKEei va unapxouv NANpo@opies kal a&ionioTeC NNYEG Ol OMNOIEG
va npokaAoUv avnouxieg ava@opika JYe TNV napouaia Tou aAAodanou oTn AnuokpaTtia. Zuva@wc otnv Eddine
v. Anuokparia (2008) 3 A.A.A. 95, ano®aacioTnKe OTI «TO KPATOG OEV £XElI TNV UMOXPEWON VA UNOCTNPIEEl TNV
anoppInTIKn Tou B€on Ye oToixeia nou Ba dikaloAoyouaav Pe BETIKO TPOMO Tn KN CUVEXION TNG NAPANOVIG TOU
otnv KUunpo.». ApKEi va NAapEXETAl ENAPKWC NPAYHATIKO £PEICUA YIA TV APVNTIKN ano@aacn pocov unapxouv
KAl OUYKEVTpWVOVTAl and KaTtaAAnAec BERala nnyEG NANPOPOpPIEC Nou npokaAoUVv avnouyxia. AKOHN Kal YEVIKEG
evdeikeic unopouv dikaloAoynuéva va aiTioAoyrioouv apvnTIKh anogaaon, n onoia d€ apg@iBoAia enevepyei unep
TNG Anuokpariag, oTa nAaioia Tou NPoeEAPXOVTOC KUPIAPXIKOU TNG dIKAIWKATOG va eAEyXEl nolol diakivouvTal Kal
dlapévouv oTo £da®og TnG, (Moyo v. Republic (1988) 3 C.L.R. 1203 kal Ananda Marga Ltd v. Republic
(1985) 3 C.L.R. 2583).

SUPpwva AoInov PE Ta OTOIXEIA NMou €ixe evwniov TnG n 810iknon, 0Nw¢ auTd KaTaypa@ovTdl OTNV EUNICTEUTIKN
EMIOTOAN, NUEP. 21.9.2011, n acTuvopia €ixe a&lonioTeg NAnpoPopieg 0TI HETAEU AAAWV NPOCWNWY O AITNTAG
PEPOTAV va ATav PJEAOG gpaTpiag oTn Adpvaka PE EUNAOKN O EYKANUATIKEG eveEpPYeEIeC. H evepyog dioiknaon €ival
KaT ' €€oxnVv To Opyavo OTO Onoio evanoTiBeTal n euBUvVN YIa EKTINNON TWV YEYOVOTWV Kal dev Ba nTav duvaTto
va avabewpeital and 1o AvwTaTo AIKAoTnpIo N EKTINNGN AUTn 0TN BACN TWV YEVIKWV ApXWV TOU JI0IKNTIKOU
dIkaiou, 101QITEPWG OTAV UMEICEPXOVTAl OTNV EIKOVA EUNICTEUTIKEG NANPOPOPIEG and NPOCwWNaA Ta onoid TIG
0idouv oTnv acTuvopia. To AikacTtipio dev unopei va acgknoel 18iav kpion nepi TnG enikivouvoTNTAG TOU
aiTnTn. EA&yxel povo Tn vouIuoTnTa TnG 0Ang diadikaaoiac.



http://cylaw.org/cgi-bin/open.pl?file=/apofaseis/aad/meros_4/2013/4-201311-309-12.htm
http://cylaw.org/cgi-bin/open.pl?file=/apofaseis/aad/meros_3/2008/rep/2008_3_0095.htm
http://cylaw.org/cgi-bin/open.pl?file=/apofaseis/aad/meros_3/1988/rep/1988_3_1203.htm
http://cylaw.org/cgi-bin/open.pl?file=/apofaseis/aad/meros_3/1988/rep/1988_3_1203.htm
http://cylaw.org/cgi-bin/open.pl?file=/apofaseis/aad/meros_3/1985/rep/1985_3_2583.htm
http://cylaw.org/cgi-bin/open.pl?file=/apofaseis/aad/meros_3/1985/rep/1985_3_2583.htm

H anokaAuyn dnNPooing TWV NANPOPOPIOV AUTWV KAl N duvaToTNTa va NApEXETAl OTO evOIAPEPONEVO NPOCWNO
va €EeTadel Kal va eAEyXEl AUTEC TIC NAnpogopieg, Ba napaBiale {nTnuaTa ac@aieiac TnG Anuokpariag nou eivai
€vag anod Toug AOYouc nou To apBpo 29(1) didel Tnv €€ouaia atn dloiknon va nepiopioel To dikaiwpa dIAPOVAC
KOIVOTIKOU aTOHOoU... OTIONNOTE AnOoKAAUNTOTAV NEPAV AUTWV TWV {NTNHATWV nou napoucialoTav and To
JI0IKNTIKO (PAkeAo, Tekunpio «A», va BpiokovTal KaTaxwpnuéva oe aAAouc pakelouc, B6a napaiale Tnv
EUNIOTEUTIKOTNTA TWV NANPOPOpPIOV Kal Ba epxoTav euBEWC o€ cUyKpouaon HE To dIKAiwKa TS Anuokpariac va
ENEYXEI KATA KUPIAPXIKO TPOMNO TA ATOMA TA OMNoia €I0€pXovTal ) napapevouv otn Angokpatia, aAAa BEBRaia

and noAiTeg TNG...

[H] dloiknon Oev €xEl UNOXPEWON NAPOXNG ONOIWVINMNOTE EENYNCEWYV YIa TNV €kdoan d1ATAYNATOG anayopeuong
€10000U aAAodanou yia okonoug acpaAeiag. To AikaoThplo Oev €peuva Toug AOYOoUG Nou ouvanTovTal Je
BEpaTa KpaTIKAG aoPAaAelag nou €ival kKat' €EoxXAV €pY0 TNG EKTEAEDTIKNG €€ouaiac. Ta idla Aéxbnkav kal oTnv
Kolomoets v. Anuokpariag (1999) 4 A.A.A. 443, oto OTI n dloikNon €xEl eupeia dIAKPITIKA EUXEPEIQ Kal
eEouoia yia anéAlaon aAlodanwyv, eEouaia n onoia 6Tav cuvapTaTal NPog Kivduvo aTnV E0WTEPIKN TAEN Kal TNV
€0VIKN ao@aAcia, sival akoun nio nAateid, (Mushtag v. Anuokpariag (1995) 4 A.A.A. 1479).

Translation:

In the context of the sovereignty of the state and on the basis of examining whether a certain behavior
constitutes a real, present and sufficiently serious threat, it was indicated in Svetlin Lilyanchov Dichev v. the
Republic, Case No. 309/2012, dated 15.11.2013, that this behavior can be established without a Court
conviction. It suffices to establish that there is sufficient information and reliable sources which raise concerns
regarding the presence of the alien in the Republic. In that regard, in Eddine v. Republic (2008) 3 AA 95, it
was decided that "the state has no obligation to support its rejection with evidence justifying, in a positive
manner, its decision to discontinue one’s stay in Cyprus." It suffices to provide a factual basis for the negative
decision provided of course that the information causing concern was collected from appropriate sources. Even
general indications can justify a negative decision and any doubt must be interpreted in favor of the Republic,



http://cylaw.org/cgi-bin/open.pl?file=/apofaseis/aad/meros_4/1999/rep/1999_4_0443.htm
http://cylaw.org/cgi-bin/open.pl?file=/apofaseis/aad/meros_4/1995/rep/1995_4_1479.htm

in the context of its dominant sovereignty to control who moves and resides in its territory (Moyo v. Republic
(1988) 3 CLR 1203 and Ananda Marga Ltd v. Republic (1985) 3 CLR 2583).

According to the evidence before the administration, as recorded in the confidential letter of 21.9.2011, the
police had reliable information that among others the applicant allegedly was a member of a faction in Larnaca
with involvement in criminal activities. The active administration is, as a matter of principle, the body
responsible for assessing the facts and it would not be possible for the Supreme Court to review that
assessment on the basis of the general principles of administrative law, particularly when confidential
information from persons who reported it to the police. The court cannot judge the risk posed by the applicant.
It only checks the legitimacy of the whole process.

Public disclosure of this information and the ability of the person affected to examine and review this
information would violate the Republic's security, which is one of the reasons that Article 29 (1) empowers the
administration to restrict the right of residence of a Union national [...] Anything revealed beyond those
matters presented in the administrative file would violate the confidentiality of the information and come into
direct conflict with the right of the Republic to control in a sovereign manner persons who enter or remain in
the Republic, other than its citizens of course [...]

[T]he administration has no obligation to provide any explanation for an entry ban issued for reasons of public
security. The court does not look into reasons pertaining to public safety, which are primarily matters for the
executive branch. This was established in in Kolomoets v. Republic (1999) 4 AA 443, where it was said that the
administration has a wide discretion and power to expel aliens, a power which, when related to risks to
national security and order, is even wider (Mushtag v. Republic (1995) 4 AA 1479).

Has the
deciding body
referred to the
Charter of

No.

10




1.2. The Acif Muhammad case

2 December 2013

11



Deciding body
(in original
language)

AvwTaTto AikaoTtriipio Kunpou, AvabswpnTikn Aikaiodoaia

Deciding body
(in English)

Supreme Court of Cyprus, Review Jurisdiction

Case number
(also European
Case Law
Identifier
(ECLI) where
applicable)

6296/2013

Parties

Acif Muhammad and Picioroaga Elena Alexandrina v. The Republic of Cyprus through the Director of the
Department of population archives and immigration

[In original language: Acif Muhammad kal Picioroaga Elena Alexandrina v. Kunpiakng Anugokpariag géow TnG
AleubUvTpIag Tou TuRpaTtocg Apxeiou MANBuouoU kal MeTavaoTeuonc]

Web link to the
decision (if
available)

http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2013/4-201312-6296-
2013endiam.htm&aqstring=2004%20w%2F1%2038%20wW%%2F1%%20%E5%EA

12



https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do
http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2013/4-201312-6296-2013endiam.htm&qstring=2004%20w%2F1%2038%20w%2F1%20%E5%EA
http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2013/4-201312-6296-2013endiam.htm&qstring=2004%20w%2F1%2038%20w%2F1%20%E5%EA

Legal basis in
national law of
the rights
under dispute

Article 146 of the Cypriot Constitution® which provides for the right to apply for judicial review of an
administrative act.

Article 47 of the Charter of Fundamental Rights.

Directive 2004/38 and its transposing law N. 7(1)/2007.°

Articles 5 and 13 of the ECHR.

Key facts of
the case (max.
500 chars)

The first applicant, a Pakistani national, entered Cyprus with a student visa in 2006. In 2009, he married a
Romanian national, the second applicant in this case, and applied for a residence certificate as a member of
the family of a Union national. His first application was rejected and he reapplied. His second application was
accepted but subsequently the authorities declared their marriage as one of convenience and ordered the first
applicant to leave Cyprus, informing him that he had the right to appeal against this decision within 20 days.
The letter was sent to the couple’s last known address, however, the applicants had meanwhile moved to a
new address and never received it. Since no appeal was filed against the decision which had declared their
marriage unlawful, the immigration authorities issued orders of detention and deportation against the first
applicant. The execution of these orders was suspended pending examination of this application. The applicant
argued that his expulsion was prohibited under Article 31 of Directive 2004/38 which ought to be interpreted in
light of Article 47 of the Charter of Fundamental Rights which safeguards the right to an effective remedy and
to a fair trial. The court rejected the application and confirmed the validity of the expulsion order.

Main reasoning
/
argumentation

Since the decision which declared their marriage as unlawful was not appealed against, it became final and
could no longer be challenged. In light of this, the applicant could not be treated as a member of the family of
a Union national and fell outside the scope of Directive 2004/38. As a result, he lost the right to reside in
Cyprus and was rendered an undocumented migrant.

5 Cyprus, The Constitution of the Republic of Cyprus, accessed on 20 April 2017.

6 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O nep/ Tou AikaiwuaTog Twv

oAtV Tn¢ Evwong kai Twv MeAwv Twv OIkoyevEIV TouG va KukAo@opouUv kai va Aiauevouv EAsuBepa otn Anuokpartia Nopoc Tou 2007), N. 7(1)/2007.

13



http://cylaw.org/nomoi/enop/ind/syntagma/section-sc26b4a5c6-5493-b01e-9d76-560d2e45d284.html
http://cylaw.org/nomoi/enop/non-ind/2007_1_7/index.html

(max. 500

chars) No manifest illegality was proven, in order to justify the issue of an order suspending the execution of the
detention and deportation orders
The applicant did not present evidence to show that the deprivation of his liberty will cause him any irreparable
damage. To do that, the applicant would have to satisfy the court of the serious likelihood of damage which
cannot be remedied by any of the remedies available in law, which he failed to do.

Key issues The failure of the applicants to appeal the decision by which their marriage was declared as false and unlawful

(concepts, renders this decision final. Given that each administrative act stands on its own, the finality of this decision

interpretations | triggered an automatic chain of consequences which removed the applicant from the ambit of the Free

) clarified by Movement Directive and rendered him an irregular migrant.

the case (max.

500 chars) Directive Article 31 prohibit expulsions which seek to rely on the grounds of public security, public safety or
public health and did not apply in this case.
The applicant was not denied the right to a fair trial as this is safeguarded by Charter Article 47, because he
did exercise this right through this current judicial process.

Results (e.g. The application was rejected and the applicant was ordered to pay the respondents’ costs. The detention and

sanctions) and | deportation orders were confirmed as valid and lawful. This was a single judge deciding at first instance;

key however the decision has not as been overturned.

consequences

or implications
of the case
(max. 500
chars)

Our comment on this case

The court relied on a technicality in order to remove the administrative decision, which had pronounced the
applicants’ marriage as false, from the ambit of the judicial review process which is intended to check
administrative decisions. The judge noted but failed to take into account the fact that the applicants had a child

14




together who was living with the first applicant’s father in Pakistan because of the financial difficulties which
the couple was facing in Cyprus.

The administrative act which triggered the detention and deportation, i.e. the annulment of the marriage,

could not be challenged because the deadline has passed, through no fault of the applicants. Having no other
options, the applicants decided to challenge the subsequent acts (detention and deportation) in the hope that
the judge would see the manifest injustice in the procedure and cancel the consequences of the annulment of
the marriage, i.e. the detention and deportation. The judge chose not to correct the injustice done to the
applicants and to focus on the procedure, which resulted in denying the applicants protection under the Free
Movement Directive. This had the effect of applying to Union nationals and their family members the provisions
of the national immigration law, vesting the authorities with far reaching deportation powers which exceed
those foreseen in the Free Movement Directive.

Key quotations
in original
language and
translated into
English with
reference
details (max.
500 chars)

H kApu&n Tou yaupou Tou AITNTA WG EIKOVIKOU €YIVE PE Baon TIC Npovoleg Tou ApBpou 7 Tou KegpaAaiou 105. H
€kdoaon dlIaTayhaTwyv KpATNOoNG Kal anéAacng, Ta onoia kar yvwortonoindnkav otov Airnth oTig 11/10/2013,
NTAV anoTEAECHA TNG ano@PaAong NeEPi EIKOVIKOTNTAG TOU YAUOU, N 0noia Kal KaTEoTNOE anayopeEUPEVO, NAEOY,
METAvaoTn Tov AITnTn, duvapel Tng napaypagou (K) Tou Edagiou (1) Tou ApBpou 6 Tou KepaAaiou 105, apou n
adela napapovic Tou akupwBlnke. H katdaAn&n tTng Appodiac Apxnc nepi EIKOVIKOTNTAC TOU uno avagopd yauou
EVEPYONOINOCE KAl TOV INXAVIONO aneéAaong Tou AITNTh KAt akoAouBia Twv npovoiwv Tou KepaAaiou

105. Nedio epappoyng Tou Nopou 7(1)/2007 dev ugioTaTto, apou NAEov o AITNTAG, WG HEPOC OE EIKOVIKO YAMO,
dev evTAoOETal OTA NAQIOIA TOU OpOU «OoUlUYOC» Kdal OEV KAAUNTETAI ANO TOV OPIOHO «UEAOC TNC OIKOYEVEIAC>»
Tou ApBpou 2 Tou uno avapopd Nopou. EK TOU NeEPIOTOU KATaypdapeTal 0TI oTa nAaiola TnG napouoacg
d1adikaaoiag kal 0edOPEVNC TNG AUTOTEAEIAC NOU KAAUNTEl KABe npda&n Tng Aloiknong, ol AITNTEG KwAUovTal va
gyeipouv {nNTAHATa, Ta onoia agopouv TNV Npda&n KAPUENC ToOU YAUOU w¢ €IKoVIKoU Kal/r) akupwaong Tou deATiou
dlapgovAg Tou AITnTn.

Translation:
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The declaration of the Applicant’s marriage as a marriage of convenience was made on the basis of the
provisions of Article 7 of Cap 105. The issuing of the detention and expulsion orders, which were notified to the
applicant on 11/10/2013, resulted from the decision on the falsity of the marriage which thereafter rendered
him as a prohibited migrant under Article 6(1) of Cap 105, since his residence permit was canceled. The
conclusion of the Competent Authority on the falsity of the marriage in question also triggered the mechanism
for the applicant's deportation pursuant to the provisions of Cap 105. Law 7 (1) / 2007 had no scope of
application, since the Applicant being part of a marriage of convenience did not meet the definition of a
"spouse" and a "member of the family" in Article 2 of the said Law. For the sake of completeness, it is recorded
that in the course of the present procedure and given the autonomy of each act of the Administration, the
Applicants are prevented from raising questions concerning the act of declaring the marriage unlawful and / or
concerning the cancellation of the applicant's residence visa.

Has the
deciding body
referred to the
Charter of
Fundamental
Rights? If yes,
to which
specific article.

Yes, Article 47.

1.3.

The Mitova case
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18 February 2013

AvwTaTto AikaoTtipio Kunpou, AvabswpnTikn Alkaiodoaia

Supreme Court of Cyprus, Review Jurisdiction

67/2013
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(ECLI1) where
applicable)

Parties

Mitova Zoya Margaritova v. The Republic of Cyprus through the Department of Population Archives and
Immigration

[In original language: Mitova Zoya Margaritova v. Kunpiaki¢ Anpokpariag Jeow Tou TuRpaTog Apxeiou
MAnBuopoU kalr MeTavaoTeuonc]

Web link to the
decision (if
available)

http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2015/4-201502-67-
13apof.htm&gstring=Z0YA%20and%20MITOVA2620and%20MARGARITOVA

Legal basis in
national law of
the rights
under dispute

Article 146 of the Cypriot Constitution’ which provides for the right to apply for judicial review of an
administrative act.

Article 37 of Law N.7(1)/20078 transposing the Free Movement Directive which corresponds to Directive Article
35.

Key facts of
the case (max.
500 chars)

The applicant was a Bulgarian woman who married a Pakistani man in 2009. In 2012, her marriage was
declared to be one of convenience. She was informed of her right to appeal this decision which she did not. Her
failure to appeal the administrative decision as regards the validity of her marriage within the time line
foreseen rendered this decision final, upon which she was ordered to leave Cyprus because her action to
conduct a marriage of convenience with a prohibited migrant rendered her a genuine, present and sufficiently

7 Cyprus, The Constitution of the Republic of Cyprus, accessed on 20 April 2017.

8 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O nep/ Tou AikaiwuaTog TWV

oAtV Tn¢ Evwong kai Twv MeAwv Twv OIkoyevEIV TouG va KukAo@opouUv kai va Aiauevouv EAsuBepa otn Anuokpartia Nopoc Tou 2007), N. 7(1)/2007.
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serious threat to public order. She was subsequently arrested and detained whilst an expulsion order was
issued against her. She filed an application seeking her release from detention and requesting that the
expulsion procedure be suspended pending the adjudication of her application to the court. This application
was rejected on the ground that what she essentially sought was to challenge the decision for the falsity of the
marriage which she was not entitled to do because the time limit had lapsed.®

The applicant then filed a fresh application seeking to annul the administrative decision ordering her to leave
Cyprus on the ground that she had concluded a marriage of convenience, arguing that this decision was taken
without due investigation, it was based on an error of facts and was unjustified. The court found that the
administration had erred in its assumption that the marriage was false: it failed to investigate whether the
applicant’s husband was the father of her child, relying instead on unconfirmed allegations that the child’s
father was a Bulgarian man and that the child was conceived before the applicant married her Pakistani
husband, both of which proved in fact to be incorrect. The dates of marriage and of birth show that the child
was conceived after her marriage and the genetic test showed that her husband was the natural father of her
child. The court concluded that the decision to cancel the applicant’s registration certificate was inadequately
investigated and annulled it.

The administrative decision which ordered the applicant to leave Cyprus on the ground of having conducted a
marriage of convenience was annulled and set aside. The authorities were ordered to pay the applicant’s legal
costs.

Main reasoning
/
argumentation

The arguments put forward by the authorities in order to justify their decision to declare the applicant’s
marriage as false, namely the suspicion that the husband was not the child’s natural father and that the child

9 Cyprus, Supreme Court, Review Jurisdiction, Mitova Zoya Margaritova v. The Republic of Cyprus through the Department of Population Archives and
Immigration, Case No. 67/13, 20 September 2013, accessed on 21 April 2017.
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(max. 500

was conceived before the marriage were incorrect. This error proved that the decision was not adequately

chars) investigated.

Key issues An applicant seeking to annul an administrative decision does not need to prove the error itself; it suffices to

(concepts, prove a probability of an error. By looking into the facts relied upon by the authorities as well as the facts

interpretations | which the authorities failed to take into account, the court essentially looks into the merits of the decision in

) clarified by order to establish that the investigation which preceded the decision was inadequate. Moreover, the court did

the case (max. | not restrict itself into examining solely the administrative act challenged, which was the cancellation of the

500 chars) applicant’s right to reside, but went further to review the act on which the act challenged was premised upon,
which was the declaration of the marriage as false.

Results (e.g. The application was successful and the decision which cancelled the applicant’s right of residence was annulled.

sanctions) and
key
consequences
or implications
of the case
(max. 500
chars)

The respondents were ordered to pay the applicant’s costs. The applicant’s marriage was, in essence,
recognised as valid. This was a single judge bench but the judge was the President of the Supreme Court.

Our comment on this case

The ruling does not avoid examining the merits of the administrative decision to declare the marriage false, in
contrast with the ruling in Acif Muhammad and Picioroaga Elena Alexandrina v. The Republic of Cyprus through
the Director of the Department of population archives and immigration (reported above) in spite of the fact
that the decision concerning the marriage was not challenged.

Although not explicitly stated, it was clear from the reasoning that the Judge thought the interests of justice
would not be served if the court had restricted itself to the formalistic approach followed in the Acif Muhammad
case (reported above).
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Key quotations
in original
language and
translated into
English with
reference
details (max.
500 chars)

Evowel Twv npoava@epopévwy aduvapiov TnG ano@aong, onAadn evoywel TNG KN enapkoucg diepelivnong, €K
MEPOUC TWV KaB ' wv n aitnon, Tou XpOvou TN EYKUPOOUVNG TNC AITATPIAC, EVOWEI TNG KN ENapkouUc €peuvag
TOUG avagopika Je TNV NatpoTNTa TNG KOPNG TNG AITATPIAG, AAAd KAl EVOWEl TNG nenAavnuevng 6€ong Tnv
onoiav nApav kai/n uioBeTnoav ol ka® ' wv n aitnon OTI NATEPAG TNG AvNAIKNG KOPNG TNG arTnTplag dsv nTav o
ouluyoc TNG aAAG GAANO OUYKEKPIPMEVO NpOowno, Xwpic NARpn diEpelvnon Tou BEUATOC, Bewpw OTI N
NpooBaAAOPEVN anopaon UNOKEITAl 0 akUpwaon, w¢ anogaon AngpOeioa Xwpic enapkn €peuva kai Ye nAavn nepi
Ta npayuarta. Eival BgpeAiwpevo 0TI n nAdvn dsv npénel va anodeixbei anod Tov aiTnTr, 0€ aiTnon AdKUPWOEWC,
aAAa eival apkeTd €av o airnNTnG anodei&el mBavoTnTa euPIAoXxwpnong NAavng.

Translation:

In view of the foregoing shortcomings of the decision, that is in view of the inadequate investigation by the
respondents of the time of the pregnancy, of the insufficient research regarding the paternity of the daughter
of the applicant, and in view of the erroneous position adopted by the respondents that the father of the
minor daughter of the applicant was not her husband but another person without full investigation of the
matter, | consider that the contested decision must be annulled as a decision taken without adequate
investigation and as relying on factual error. It is established that the applicant need not prove the error but it
is sufficient to prove a probability that an error may have crept in.

Has the
deciding body
referred to the
Charter of
Fundamental
Rights? If yes,
to which

specific article.

No.
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1.4. The Langdon case

23 September 2014

AvwTaTto AikaoTipio Kunpou, AvaBswpnTikf Aikalodoaia

Supreme Court of Cyprus, Review Jurisdiction

22



Case number
(also European
Case Law
Identifier
(ECLD) where
applicable)

805/2012

Parties

Bryan Bowden Langdon and Galyna Kylyenko v. The Republic of Cyprus through the Director of the Archives,
Population and Immigration Department

[In original language: Bryan Bowden Langdon kal Galyna Kylyenko v. Kunpiakng AngokpaTiag JEow TNG
AleubuvTplag Tou TuApaTog Apxeiou MANBuouoU kal MeTavaoTeuong]

Web link to the
decision (if
available)

http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros 4/2014/4-201409-805-
12.htm&qgstring=2004%20wWw%2F1%2038%20wWw%2F1%20%E5%EA

Legal basis in
national law of
the rights
under dispute

Article 146 of the Cypriot Constitution'® which provides for the right to apply for judicial review of an
administrative act.

10 Cyprus, The Constitution of the Republic of Cyprus, accessed on 20 April 2017.
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Article 7A3(a) of the national immigration law (Cap 105)** which provides that where a couple does not live
under the same roof this may be evidence of a marriage of convenience which may lead to the cancellation of
the visa of the parties involved.

Article 29(3) of the law transposing the Free Movement Directive,? which corresponds to Directive Article 27.

Key facts of
the case (max.
500 chars)

The second applicant is a Ukrainian woman who first came to Cyprus on a working visa in 2000, then filed an
asylum application in 2004 and subsequently married a British man (the first applicant) in 2005. Her
application for a visa as a spouse of a Union citizen was rejected in 2007 on the ground that she was not living
with her husband under the same roof. She applied again for the same visa and was once more rejected, on
the ground that her marriage was found to be one of convenience. The couple appealed against this decision
and the Minister of the Interior ordered a police investigation to assess the validity of the marriage. The result
of the police investigation, which relied partly on anonymous informers, was that the couple did not live under
the same roof. The Minister cancelled the visa of both applicants and ordered them to leave Cyprus on the
ground of having conducted a marriage of convenience which was seen as amounting to a genuine, present
and sufficiently serious threat affecting one of the fundamental interests of society. The applicants filed a
judicial review application against his decision arguing that it was inadequately investigated and justified and
that they were denied the right to a hearing. The court rejected all three arguments and confirmed the
administrative decision as valid and lawfully taken.

Main reasoning
/
argumentation

The investigation which preceded the first decision to cancel the applicants’ visas could be utilised by the
authorities for the new examination of this case; there was no duty to conduct a new investigation each time
the applicants challenged the administrative decision. The line of investigation followed was lawful and

11 Cyprus, Aliens and immigration law (O nepi AAAodanwv kai Mstavaoreuoswc¢ Nouog), Cap 105, accessed on 20 April 2017.

12 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O nep/ Tou AikaiwuaTog Twv

oAtV Tn¢ Evwong kai Twv MeAwv Twv OIkoyevEIV TouG va KukAo@opouUv kai va Aiauevouv EAsuBepa otn Anuokpartia Nopoc Tou 2007), N. 7(1)/2007.
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(max. 500 acceptable, since national immigration law does not prohibit the collection of information from anonymous
chars) third parties.
The justification offered by the authorities to the applicants in support of the decision to cancel their visas did
indeed appear short, as it merely reiterated the relevant legal provisions, however this should be seen as being
complemented by the opinion of the Advisory Committee on Marriages of Convenience and the data from the
police investigation
The applicants were not denied the right to be heard; they had the opportunity to state their position both in
the written statements made to the police and through the letters they sent to the Ministry of the Interior.
The applicants’ action in conducting a marriage of convenience in order to enable applicant 2 to stay in Cyprus
was justly deemed to represent a genuine, present and sufficiently serious threat to public order within the
meaning of Article 29(1) of law N.7(1)/2007*3 (corresponding to Directive Article 27).
Key issues The Aliens and Immigration Law, which bestows wide powers of deportation to the Chief Immigration officer,
(concepts, applies to third country nationals and Union citizens alike. The conditions set out in Article 7A and 7B of the
interpretations | Aliens and Immigration Law based on which a marriage may be held to be one of convenience do not
) clarified by necessarily have to be met exhaustively to declare a marriage false, but they are intended to serve as mere
the case (max. | indications that a foreigner has conducted a marriage of convenience. These include information from the
500 chars) spouses themselves or from third parties, the only binding precondition being the prior consultation with the

(governmental) Advisory Committee on Marriages of Convenience, set up under Article 7B of the same law.

13 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O nepi Tou AikaiwuaTog TWV

MoAITwv TnG Evwong kai Twv MeAwv Twv OIKOYEVEIWV ToUuG va KukAogopouv kai va Aiauevouv EAeuBepa atn Anuokpatia Nopog Tou 2007), N. 7(1)/2007,

Article 22.
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Since the authorities followed strictly the procedure foreseen in the law, the decision is deemed to have been
duly investigated.

Results (e.g. The application seeking the annulment of the administrative act which had cancelled the applicants’ right to
sanctions) and | reside in Cyprus was rejected. The administrative act was confirmed as valid and lawful. This was a single
key judge bench. Literature on free movement has criticised the judicial and administrative practice of connecting

consequences marriages of convenience to public order or public security, pointing out that categorising marriages of
or implications | convenience as a public threat issue infringes the Free Movement acquis.*
of the case

(max. 500 Our comment on this case
chars)

This ruling is in line with the judicial trend which refrains from questioning acts of the administration when the
latter seek to invoke confidential or anonymous information implicating the applicant to activities justifying
expulsion, as was the case in Stoyanov (see 1.1., above).

Contrary to the ruling in Mitova (see 1.3. above), the court chose not to question the administrative decision,
ruling that whenever the information collected through the investigation is inconsistent, the authorities have
discretion to evaluate it in its entirety and draw conclusions.

14 Trimikliniotis, N. (2013), "Migration and Freedom of Movement of Workers: EU Law, Crisis and the Cypriot States of Exception." Laws 2, No. 4, pp. 440-
468, accessed on 20 April 2017; Trimikliniotis, N. (2013), Report on the Free Movement of Workers in Cyprus in 2012-2013, National Expert Report for the
European Network on Free Movement of Workers within the European Union coordinated by the University of Nijmegen's Centre for Migration Law under
the European Commission's supervision, accessed on 20 April 2017.
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Key quotations
in original
language and
translated into
English with
reference
details (max.
500 chars)

H 6€on Tou aITnTr OTI UNNPXAV OToIXEId ONWC TO NEPIEXOHUEVO TWV EMIOCTOAWY KAl TWV ANO KOIVOU VOUIK®OV
JIaBNUATWY TWV AITNTWV N N EAAEIYN avTIPACEWY OTIC KATABETEIC TOUC NOoU cuvnyopouaav unep TnG
yVNoI0TNTAC Tou YAPou Toug, €ival opBn. MAnv Opwc pnopei eUkoAa va avTinapaTtedei To OTI Ta Nio NAavw
OTOIXEIa Kal ol ENIPMEPOUC I0XUPIOKOI N €ENYNOEIC TWV AITNTWV ATAV EVOMIOV TV KAB' wv n aitnon kai Aneénkav
unown, aAAa a&lohoynbnkav pe Baon 1o cUVOAO TWV OTOIXEIWV NMOU NPoEKUWav and TNV €peuva Kai TUXOV
NANPOPOPIEC MOU NpoEPYOVTAl anod TpiToug kal nou o Nopog enitpansi va AauBavovral unoywn (Kateryna
Telsenko k.a. v.Anuokpariag Yno6.ap.1902/08 nuep.14.5.10)

O1 unodei&eic Tou dIKNYOPOU TWV AITNTWV WG NPOG TA €idN TNG CUKNANPWHATIKAG EPEUVAG NMOU OPEIAE va
dle€axBei napayvwpifouv TNV apxn CUPNPWVA KE TNV onoia To AKUPWTIKO AIKAoTAPIO EAEYXEI TNV ENAPKEIA TNG
EPEUVAC ,XWPIG va enepPPaivel oTOug TPOMNOUG 1 0TA PMETA Nou nIAEyel n Aloiknon va dIeEdyel TNV €peuva TNG
kKaTa nepintwon. H éktaon, o Tponog kai n diadikacia nou Ba akoAouBbnBei NoikiAAgl avaloya pe To uno €EETaon
ATnua, avayeral de oTn O1aKPITIKN guxépela Tng dioiknong (Victor Abe v. Anuokpariag, Yno®. ap. 144/03,
nuep. 22/2/04, Anuokparia v. Koivornrag Mupywyv k.d. (1996) 3 A.A.A. 503, Emitponn
ExknaideuTikng Ynnpeoiag v. ZaunoyAou (1997) 3 A.A.A. 270 kai Anuokpariacg k.a. v. Mapiacg Mavraln
EAlooaiou k.a.(2003)3 A.A.A. 168).

Translation:

The claimant’s claim that there were elements such as the content of the letters and joint legal claims of the
applicants or the lack of contradictions in their testimonies that justified the authenticity of their marriage is
correct. However, it can easily be argued that the above elements and the individual allegations or
explanations of the applicants were known to the respondents and were taken into account, but were
evaluated on the basis of all the information obtained from the investigation and from third parties which the
Law allows to be taken into account (Kateryna Telsenko et al. v.The Republic, File no. 1902/08, dated
14.5.10).
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The suggestions of the claimants’ lawyer regarding the types of supplementary investigation that ought to
have been carried out ignore the principle that the reviewing Court checks the adequacy of the investigation
without interfering with the ways or means chosen by the Administration to conduct its investigation, as the
case may be. The extent, manner and procedure to be followed varies according to the issue under
consideration and falls within the discretion of the administration (Victor Abe v. Republic, Case No. 144/03,
dated 22/2/04, Republic v. Pyrgos Community (1996) 3 AAD 503; Educational Service Committee v.
Zamboglou (1997) 3 AAD 270; Republic et al v. Maria Pantazi Elisaiou (2003) 3 ID No. 168).

No.

1.5. The Mendonca case
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3 November 2014

AvwTaTo AlkaoTnplo Kunpou, AvaBswpnTikn Aikalodoacia

Supreme Court of Cyprus, Review Jurisdiction

1266/2014

Joao Dionisio Mendonca v. The Republic of Cyprus through the Minister of the Interior and the Director of the
Archives Population and Immigration Department
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[In original language: Joao Dionisio Mendonca v. Kunpiaki¢ Anuokpariag JeEow Tou YnoupyoU ECwTepIk®V Kal
NG AieuBuvTplag Tou Tunuartog Apxeiou MAnBuopoU kai MeTavaoTeuonc]

Web link to the
decision (if
available)

http://cylaw.org/cqi-bin/open.pl?file=apofaseis/aad/meros 4/2014/4-201411-1266-
14endiam.htm&gstring=2004%20w%2F1%2038%20wW%2F1%20%E5%EA

Legal basis in
national law of
the rights
under dispute

Law N.7(1)/2007 transposing the Free Movement Directive,® Articles 29(3)(b), 30(1) and 35(1) (corresponding
to Directive Articles 27.2, 28.1 and 33.1 respectively).

Key facts of
the case (max.
500 chars)

The applicant was a Portuguese national who arrived in Cyprus in 2008. In May 2014 he was found guilty to a
number of charges relating to a burglary and was sentenced by the district criminal court to concurrent prison
sentences of maximum six months. Prior to his release from jail, the immigration authorities declared him as
an unwanted immigrant on the strength of Article 6(1)(d) of the national immigration law Cap 105.1% On the
same day, the immigration authorities issued detention and expulsion orders on the ground that his actions
showed that he represented a genuine, present and sufficiently serious threat to public order and that he had
no links with Cyprus. On the day of his release from prison he was arrested and placed under detention on the
strength of these orders. He applied to the court for an order suspending his detention and deportation on the
following grounds.

15 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O nep/ Tou Aikaiwuarog Twv
lMoAiITwv Tn¢ Evwoncg kai Twv MeAwv Twv OIKoYeVEIDV TouG va KUKAo@opoUv kai va Aiauevouv EAsuBspa otn Anuokpartia Nopoc Tou 2007), N. 7(1)/2007,
available at http://cylaw.org/nomoi/enop/non-ind/2007_1_7/index.html Accessed on 22 April 2017

16 Cyprus, Aliens and immigration law (O nepi AAAodanwv kai Mstavaoreuoswc¢ Nouog), Cap 105, accessed on 20 April 2017.
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e These orders are manifestly unlawful because they violate Articles 29(3)(b), 30(1) and 35(1) of Law
N.7(1)/2007 transposing the Free Movement Directive, which correspond to Directive Articles 27.2, 28.1
and 33.1 respectively.

e The decision failed to take into account his strong links with Cyprus where he had been living for the
past six years, five of which with his Cypriot fiancé.

o The authorities did not give him the right to a hearing or the right to an appeal or the right to be
represented for such a hearing or appeal.

e The decision which declared him an unwanted immigrant was never served to him.

o If the court does not order the suspension of the detention and deportation orders, he will suffer
irreparable damage.

The court accepted the applicant’s arguments and ordered his release from detention and the suspension of
the deportation order.

Main reasoning
/
argumentation

The administrative decision to declare the applicant an unwanted immigrant and to issue detention and
deportation orders against him was premised upon his conviction by the criminal court. As such, the decision
violated Articles 35, 29 and 30 Law N.7(1)/2007 transposing the Free Movement Directive, which correspond to

(max. 500 Directive Articles 33, 27 and 28 respectively. Law N.7(1)/2007 ranks higher than Cap 105, and the application
chars) of Cap 105 by the authorities in the case of the applicant was wrong.

Key issues The national immigration law (Cap 105) and the extensive powers it grants to the Chief Immigration Officer to
(concepts, declare foreigners as ‘unwanted immigrants’ and to order their deportation cannot be applied in the case of
interpretations | Union citizens, whose right of residence is regulated by Law N.7(1)/2007 transposing Directive 2004/38.

) clarified by

the case (max.

500 chars)
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Results (e.g.
sanctions) and
key
consequences
or implications
of the case
(max. 500
chars)

The court ruled the application was successful and ordered the suspension of the detention and deportation
orders and the release of the applicant. This was a single judge bench.

Our comment on this case

The court’s decision to apply Law N.7(1)/2007 over the national immigration law (Cap 105) runs contrary to
the decision in Langdon (1.4 above) and to a great number of other Court decisions which endorsed the
authorities’ standard practice of deporting Union citizens, after having pronounced them as ‘unwanted
immigrants’ under Article 6 of Cap 105. This is a highly controversial legislative provision which entitles the
authorities to declare as ‘unwanted immigrant’ any person who meets any one of the 13 criteria listed in Article
6 of Cap 105. The list includes persons with an intellectual or mental disability, persons who have been
convicted of any crime for which a prison sentence of any duration has been imposed, prostitutes (without any
exception made for victims of trafficking) and any person deemed by the Council of Ministers as unwanted
based on ‘reliable information’. Article 6 infringes not only the free movement acquis but also the non-
discrimination acquis, the CRPD and the Istanbul Convention. The decision to disapply Article 6 and the entire
corpus of Cap 105 in the case of Union citizens remedies a long standing illegality that had been repeatedly
endorsed by the court in other cases. Nevertheless, Court decisions delivered subsequent to this ruling applied
Article 6 of Cap 105 to Union citizens, in disregard of this Court’s finding.

Key quotations
in original
language and
translated into
English with

H nepinTwon Tou airnTn wg MopToydAou noAitTn TnG 'Evwong, o onoiog PAAloTa KaTexel kal BeBaiwaon Eyypaeng,
oUNPwva Pe To apBpo 10 Tou N. 7(1)/2007 (BA. €vvoia «MoAiTng TnG ‘Evwong». Apbp. 2 Tou nepi Tou
Aikaiwpatog Twv MoAITwv TG 'Evwong Kal Twv MeA®V TwV 0IKOYEVEIWV Toug va KukAopopouv kal va Alauevouv
EAelBepa otn AnpokpaTia, Nopou Tou 2007, N. 7(1)/2007) diEneTal ano TIG NpOVoIEC Tou nio navw Nopou...0
NOpOoG, 6nwc o idIog avagpepel, €ival evapuovioTIKOG TNG Npd&ng Tng Eupwnaikng KoivoTnTag pe TiTAo «0Odnyia

17 Cyprus, Aliens and immigration law (O nepi AAAodanwv kai Meravaoteuoswc Nopog), Cap 105, Article 6 (1) (g), accessed on 20 April 2017.
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reference
details (max.
500 chars)

2004/38 EK ToU EupwnaikoU KoivoBouAiou kal Tou SupBouAiou Tng 297 Anpihiou 2004 oxeTIka Pe To dikaiwpa
TWV NOAIT®V TNG ‘EVvWwong Kal TwV JHEAWV TWV OIKOYEVEIMV TOUC VA KUKAOPOPoUV Kal va diapévouv eAelBepa
otnv EnikpdTeia Twv Kpatwv PeEAwV..» ‘EneTal o1l €Xel auénuevn 10XV and TIC NPOVOIEG TOU SUVTAyHaToc unod
TOV OpO OTI ANOTEAEI VOUIUN METAPOpd oTn AnpokparTia, dnAadn ol diata&eic Tou Nopou dev ival avTiBeTeC pe
TIG NPOVOIEG Tou ZuvTayuaTog (BA. Iwavvou (Pwooidng) v. Mevikou EioayyeAéa (2011) 1 (B) A.A.A.
1606, 1613).Mépav Twv nio navw o NOpog ival €131kd¢ VOUOG 0 0ornoiog, onwg o id1oG avapepel, okonod €xel va
puBuiosl Ta 6oa avagepovTal oTo apbpo 3 Nio NAvw KAl CUVENW®C WG €101KOC VOUOC epapuoleTal oTnv napouaod
unoBeon avTi Tou nepi AANodanwyv kal MetavaoTteuong Nopou, Ke@. 105, nou €ival yevikog vopog Kal
epapuoleTal eni navtog un Kunpiou noAitn. Apeco anoTéAeopa auTou €ival n Xprnon ano Toug kad' wv n aitnon,
npovoiwv Tou Ke@. 105, npokeigévou V' avTINETWNIOBEI N NEPINTWON TOU AITNTA va Kpiveral Aavbaouevn.

SUPQwva Pe Ta 60a TEBNKav evwniov Tou AikaoTtnpiou (BA. Teky. 5, 6, 7(a), 7(B) otnv €voTtacn) n anogaocn va
KNPUXO<i aveniBuunToC HETAVAOTNCG Kal va ekdoBbouv Ta npooBaiAdpeva diatayparta, oTnpixbnke oTnv katadikn
Tou ano To Enapxiako AikaoTtnpio Nagou (avw).H evépyeia auth Twv Kab' wv n aitnon €ival €ékdnAa napavoun
avTiBeTn Npog TIG Npovoleg Twv apbpwyv, 35, 29 kal 30 Tou Nopou.

Translation:

The case of the applicant as a Portuguese citizen of the Union who holds a Certificate of Registration in
accordance with Article 10 of Law N. 7(1)/2007 (see the definition of "Citizen of the Union" in Article 2 of the
Law on the right of citizens of the Union and their family members to move and reside freely in the Republic of
2007 N.7(H/2007) is governed by the provisions of the aforementioned Law [...] The Law, as it states itself,
transposes the act of the European Community entitled ‘Directive 2004/38 / EC of the European Parliament
and of the Council EC of 29 April 2004 on the right of citizens of the Union and their family members to move
and reside freely within the territory of the Member States .. ' It follows that it has increased effect over the
provisions of the Constitution provided that it is a lawful transposition into the Republic, that is, the provisions
of the Law are not contrary to the provisions of the Constitution (see loannou (Rossidis) v. Attorney General
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(2011) 1 (B) A.A.D. 1606, 1613). In addition to the above, the Law is a special law which, as it states itself,
aims to regulate the scope of Article 3 above and therefore as a special law it applies to the present case
instead of the Aliens and Immigration Law , Cap 105, which is a general law applied to all non-Cypriot citizens.
As a direct result, the use by the respondents of the provisions of Cap 105 in order to deal with the applicant's
case is a mistake.

According to the case before the Court of Justice (see exhibits 5, 6, 7 (a), 7 (b)), the decision to declare him as
an unwanted immigrant and to issue the contested orders was based on his criminal conviction by the District
Court of Paphos (above). This action of the respondents is manifestly illegal as it infringes Articles 35, 29 and
30 of the Law.

Has the No.
deciding body
referred to the
Charter of
Fundamental
Rights? If yes,
to which
specific article.

1.6 The Angelov case
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17 July 2015

AvwTaTto AikaoTtipio Kunpou, AvabswpnTikn Alkaiodoaia

Supreme Court of Cyprus, Review Jurisdiction

8/2013
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(ECLI1) where
applicable)

Parties Angelov Planimir Stanchev v. The Republic of Cyprus through the Ministry of the Interior and the Department
of population archives and immigration

[In original language: Angelov Planimir Stanchev v. Kunpiakng Anuokpariag JEow Tou YnoupyoU EowTepIkwV
Kal Tou TufApaTtog Apxeiou NMANBuopoU kal MeTavaoTeuonc]

Web link to the | http://cylaw.org/cqi-bin/open.pl?file=apofaseis/aad/meros_4/2015/4-201507-8-
decision (if 13_4.htm&gstring=2004%20w%2F1%2038%20wW%2F1%20%E5%EA
available)

Legal basis in Article 146 of the Cypriot Constitution'® which provides for the right to apply for judicial review of an
national law of | administrative act.

the rights
under dispute | Articles 29, 30, 32 and 34 of Law N.7(1)/2007° transposing the Free Movement Directive which corresponds to

Directive Articles 27, 28, 30 and 36 respectively.

18 Cyprus, The Constitution of the Republic of Cyprus, accessed on 20 April 2017.
19 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O nep/ Tou AikaiwuaTog Twv
oAtV Tn¢ Evwong kai Twv MeAwv Twv OIkoyevEIV TouG va KukAo@opouUv kai va Aiauevouv EAsuBepa otn Anuokpartia Nopoc Tou 2007), N. 7(1)/2007.
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Key facts of
the case (max.
500 chars)

The applicant was a Bulgarian national who came to Cyprus in 2009 and obtained a registration certificate. In
2012 he was found working as a guard outside a casino without license, upon which he was arrested and
charged. On the following day the police again located the applicant working as a guard at the same casino; he
was arrested again and charged. He was found working at the same casino twice again at subsequent dates a
few weeks later. The police claimed that at one of their visits to the casino, the applicant had warned the
casino staff about the arrival of the police, whilst at the last visit, he prevented the police from entering the
casino. Three months later, the immigration authorities issued orders of detention and deportation against him
on the ground that his conduct rendered him a genuine, present and sufficiently serious threat. In addition to
the events described above, the authorities cited their allegation that the applicant ‘appeared to belong’ to a
group involved in organized crime. The applicant filed an ex parte application to the court for an order to
suspend the execution of the detention and deportation order which was successful. Following that, he left
Cyprus voluntarily for personal reasons. Because he had meanwhile been declared to be a prohibited migrant
under the national immigration law,?° the authorities lodged his name in the Stop List, prohibiting him from
entering Cyprus for the next ten years. The applicant challenged this decision on a number of grounds
including error of fact as regards his links with Cyprus, the failure to adequately investigate and the
infringement of Articles 29, 30, 32 and 34 of the law transposing Directive 2004/38/EC?! which correspond to
Directive Articles 27, 28, 30 and 36 respectively.

Main reasoning
/
argumentation

The administrative act which the applicant seeks to challenge in this case is merely assertive and informative
of a previous administrative act which had declared him to be a prohibited immigrant under the national
immigration law.?2 It is on the basis of that decision that his re-entry into Cyprus was prohibited. There was no

20 Cyprus, Aliens and immigration law (O nepi AAAodanwv kai MeTtavaoTeuoew¢ Nopog), Cap 105, Article 6 (1) (g), accessed on 20 April 2017.

21 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O nepi Tou Aikaiduaroc Twv
yp p H 9

oAtV Tn¢ Evwong kai Twv MeAwv Twv OIKoyeVEIDV TouG va KukAo@opouUv kai va Aiauevouv EAsuBepa otn Anuokpartia Nopoc Tou 2007), N. 7(1)/2007,
accessed on 23 April 2017.
22 Cyprus, Aliens and immigration law (O nepi AAAodanwv kai MetavaoTeuoew¢ Nouog), Cap 105, Article 6 (1) (g), accessed on 20 April 2017.
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(max. 500 new fact or evidence submitted in order to render the entry ban a fresh executory act so that it can be

chars) challenged through judicial review.
The applicant had lost his legitimate interest to challenge the administrative acts which resulted from having
been declared to be a prohibited immigrant because through his voluntary departure he has essentially
accepted these acts.

Key issues Article 34 of Law N.7(1)/2007 (corresponding to Directive Article 32) does not place a ceiling to the duration of

(concepts, the re-entry ban. It merely gives the right to the excluded person to apply for the lifting of the ban due to new

interpretations | data that materially change the circumstances which justified the exclusion decision.

) clarified by

the case (max. | Placing a person’s name in the Stop List is not an executory act and therefore cannot be challenged through

500 chars) judicial review.

Results (e.g. The application for judicial review was rejected and the 10-year entry ban against the applicant was confirmed.

sanctions) and | The applicant was ordered to pay the respondents’ costs.

key

consequences Our comment on this case

or implications
of the case

The court essentially applied national immigration law and the wide deportation powers which this grants to

(max. 500 the Chief Immigration Officer,?® rather than check the compatibility of the administrative actions with the free
chars) movement acquis, contrary to the decision in Mendonca (reported above) which was delivered 8 months
earlier. The ruling that the applicant had lost his legitimate claim to challenge the administrative act because of
having been deemed to have previously accepted this act, relied on legal precedent from 1990 (before the
2% 1bid.
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transposition of the free movement acquis) on a case concerning the imposition of import duties. The Judge
did not examine the applicant’s claim of violation of his rights under the law transposing Directive 2004/38.

Key quotations
in original
language and
translated into
English with
reference
details (max.
500 chars)

KaTta Tig dieukpivioelg, onwg ndn AéxOnKe, n eunaideuTn ocuvhyopos TwV Kab ' wv nAnpo@opnoe To AIKaoTAPIO
yla Tnv €kdoan anoppInTIKAG anogaong oTnv npooguyn un' ap. 1430/2012 oT1ic 28.1.2015. H npooguyn auTnh
OTPEPETO EVAVTIOV TwV d1ATAYHATWV KpATNONG KAl aneAaong nuep. 9.9.2012 kal ekei nyepbnoav napouolol
AOYyo! akUpwWOoNnG w¢ NPOoG TNV ouadia TG KAPUENG TOU aITNTA O anayopEUNEVO NETAVAOTN, ONWG KAl 0TV
napouca npoopuyn. To AvwTaTto AIKAoTAPIO ME TNV anopacn Tou anodexBnke nNpodikaoTIKR EvoTacn wG Npog
TNV ANWAEIQ TOU AVTIKEIJEVOU TNG NPOCPUYNG AOYw TNG akUpwong Twv enidikwyv d1aTayuaTwyv Kal Tng
olkel0BeAoUC avaxwpnong Tou aiTnT. To AIKaoTripIo €KpIvE OTI 0 AITATNG ANWAECE TO EVVOHUO GUMEPEPOV TOU va
NPooBAAel NpA&n, To NEPIEXOUEVO TNG OMOIAG, €0TW KAl €K TWV UOTEPWYV, OIKEIOBEAWG anodéxdBnke oTn Baon
OXETIKNG VOoPoAoyiag, ue avapopa otnv Kodakog v. Anuokpariag (1990) 3 A.A.A. 3566 Kal TwV &KEI
MVNUoveuBelowv anopacswyv. 'Ekpive gniong oTI dev napepPeivav {nUIoyova anoTeAEoPATa we €K TNG akUPpWonG
TwV dIaTayHdTWV WOTE VA KATAOTEI dUvaTh N avaxwpnon Tou aiTnTh oTnv naTtpida Tou, dedONEVOU OTI N
NPWTAPXIKA KNPUEN TOU WC anayopeUPEVOU HETAVAOTN AVAKE OTn OIAKPITIKN EUXEPEIA TN dloiknong, n onoia
gival eupuTATN Kal AppnKTA CUVU@PACHEVN HE TNV KPATIKR unooTtaon, (Moyo v. Republic (1988) 3 C.L.R. 1203
kal Eddine v. Anuokpariag (2008) 3 A.A.A. 95).

H nio ndvw anoégacn NpocBETEl 0TA AITIOAOYIKA TNG andppIYng TNG napouoag NPooPUYNG EPOooV Kal €dw O
aITNTAG €xel nauoel va dIaTnpPEi EVVONO CUPQEPOV OTNV NPowbnaon TNG NPOCPUYNC Tou, I1ID1AITEPWCS EPOTOV N unod
Kpion npooBaAAopevn npagn ival akoAoudbn TnG ouaIacoTIKAG NPAENG KNPUENG ToU aITnTN WG anayopeUHEVOU
METAvVAOTN, TNV onoia €xel anodexOei o aITNTAC ME TNV OIKEIOBEAN avaxwpnon Tou and Tn AnuokparTia.

Translation:

As already stated, according to the clarifications, the learned counsel for the defendants informed the Court of
Justice of the rejection of application no. 1430/2012 on 28.1.2015. This appeal was directed against the
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detention and deportation orders dated 9.9.2012 where similar grounds came up for annulment as to the
substance of the applicant’'s declaration as a prohibited immigrant, as in the present case. In its judgment, the
Supreme Court accepted a preliminary ruling on the loss of the subject matter of the action as a result of the
annulment of the disputed orders and the voluntary departure of the applicant. The Court held that the
applicant had lost his legitimate interest in challenging an act the content of which, albeit ex post, he had
voluntarily accepted, on the basis of relevant legal precedent, with reference to Kozakos v. the Republic (1990)
3 AAD 3566 and the judgments cited therein. It also ruled that no damaging effects remained as a result of the
annulment of the orders so as to enable the applicant to depart for his home country, since his primary
proclamation as a prohibited immigrant was at the discretion of the administration, which is very broad and
inseparable from state sovereignty (Moyo v. Republic (1988) 3 CLR 1203; Eddine v. Republic (2008) 3 ID No
95).

The aforesaid decision adds to the grounds for the dismissal of the present action even though the applicant
has ceased to have a legitimate interest in the promotion of his action, particularly since the contested act is a
consequence of the substantive act of declaring the applicant as a forbidden immigrant, which the applicant
has accepted through his voluntary departure from the Republic.

1.7. The Bekefi Case

Subject matter
concerned

1) non-discrimination on grounds of nationality
2) freedom of movement and residence

- linked to articleArticle 27 of Directive 2004/38
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30 June 2016

AvwTaTo AlkaoTnplo, AsutepoBabuia Aikalodoaia

Supreme Court, Appeal Jurisdiction

Appeal Nos. 42/2013, 43/2013, 44/2013 and 45/2013 (Case Nos. 290/2012, 291/2012, 292/2012, 293/2012)

41


https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do

Parties

Kristian Bekefi et al. v. The Republic of Cyprus through the Minister of the Interior

[In original language: Kristian Bekefi et al v. Kunpiakn¢ Anpokpariag géEow Tou Ynoupyou EowTepikwV]

Web link to the
decision (if
available)

http://cylaw.org/cqi-bin/open.pl?file=apofaseis/aad/meros 3/2016/3-201606-42-
13etcapof.htm&gstring=%F7%E1%F1%F4%2A%20and%202016

Legal basis in
national law of
the rights
under dispute

Article 12 of the Cypriot Constitution and Article 6 of the ECHR, both of which safeguard the presumption of
innocence.

Article 29 of Law 7(1)/2007 which transposes Directive 2004/38 (corresponding to Directive Article 27).

Articles 21.2, 45 and 48 of the EU Charter.

Key facts of
the case (max.

The appellants were Union citizens lawfully residing in Cyprus. They were expelled from Cyprus in 2011, after
the Minister of the Interior declared them to be ‘prohibited immigrants’ under the national immigration law?*

500 chars) for posing a serious threat to public order. In 2012, the Interior Minister cancelled the expulsion orders which
had been issued against the applicants, having established that they were premised upon the wrong legal
provision. Article 29 of Law 7(1)/2007 which transposes Directive 2004/38 (corresponding to Directive Article
27) was added to the grounds for expulsion and a re-entry ban of 10 years was issued. The justification

24 |bid.
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attached to the administrative decision ordering the applicants’ expulsion was a police letter stating that all the
applicants were members of a ‘criminal group’ carrying out ‘various criminal activities’ such as blackmailing
citizens for protection and assaults. The police letter claimed that information about the applicants’ criminal
activity was supplied to the police daily even though there was never any formal complaint. With regard to one
of the applicants in particular, the police claimed he was believed to be the ‘executioner’ in a murder case
where he was tried as main suspect but was acquitted by the court, even though there was ‘scientific evidence’
implicating him.

The applicants challenged this decision on the ground that it violated the free movement acquis and the
presumption of innocence, safeguarded by the Cypriot Constitution (Article 12) and the ECHR (Article 6). The
trial court rejected these applications on the ground that the contested decision was an expression and
exercise of the administration’s discretion which, in the case of deportations or entry bans, was wide enough
so as to conform to the principle of state sovereignty. The court was satisfied that the public order concerns
invoked by the authorities, relying on information supplied by the police regarding some criminal activity of the
applicants, were valid and adequately investigated.

The applicants appealed the first instance decision on several grounds.

e The trial court had erred in its finding that the presumption of innocence and the right of free movement
had not been infringed. The trial Court’s finding ignored Article 45 of the EU Charter which safeguards
the right to free movement, a fundamental right which can only be restricted exceptionally and under
circumstances specified in the acquis.

e Article 21.2 of the EU Charter requires Member States to assess the conduct of Union citizens using the
same criteria as when assessing its own nationals and that no Cypriot would have been deemed to be a
threat to public order based solely on vague and unconfirmed information.
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e The trial court’s reliance on the legal precedents of Eddine?® and Moyo,2® in order to conclude that the
respondents could evaluate information at their discretion and expel the applicants in the framework of
such discretion and state sovereignty, was wrong because those cases involved third country nationals.
The trial court was also wrong to apply the national immigration law (Cap 105) in the case of Union
nationals whose right to move and reside is regulated by the EU acquis.

The court rejected all of the above arguments and dismissed the appeals.

Main reasoning
/
argumentation
(max. 500
chars)

The applicants cannot benefit from the principle of the presumption of innocence because they are not
suspects or accused persons in a criminal procedure and therefore the trial court finding that the presumption
of innocence had not been violated was correct.

They all resided in Cyprus for under five years and therefore could not be afforded protection under Directive
Article 27.1.

The trial court was right to rely on judicial precedent relating to third country nationals (Moyo and Eddine)
since information collected from appropriate sources can lawfully provide the premise for expulsion, provided
the administration viewed the rights of the Union citizen affected in good faith.

No issue of discrimination arose, since measures were also being taken against the Cypriot members of the
same suspect group.

25 Cyprus, Supreme Court, Mahmood Hussein Alaa Eddine v. The Republic of Cyprus, Case No. 99/2005, 14 February 2008, accessed on 24 April 2017.

26 Cyprus, Revisional Jurisdiction Sydney Alfred Moyo et al v. The Republic of Cyprus, Appeal No. 811, 10 June 1988, accessed on 24 April 2017.
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Key issues
(concepts,
interpretations
) clarified by
the case (max.
500 chars)

The concepts of ‘public order’ and ‘public safety’ are not defined either in Directive 2004/38 or in CJEU case
law and therefore state discretion in this field remains wide, vague and unspecified, precisely because there
are sensitive issues at stake falling within the sphere of the sovereignty of the Member States and their rights
to control the entry and stay of foreigners in their territory on an ad hoc basis. Citing the CJEU ruling in Rutili
the court concluded that Member States are free to determine their own public order and public safety needs
based on their own values and circumstances which may differ from state to state and from a certain period to
another.

The presumption of innocence, as safeguarded by Charter Article 48.1 and by ECHR Article 6 applies only to
criminal proceedings and has no application to administrative procedures. This is obvious from the preamble to
Directive 2016/343 of 9 March 2016 on the strengthening of certain aspects of the presumption of innocence
and of the right to be present at the trial in criminal proceedings, whose scope is restricted to criminal
proceedings by virtue of preamble Article 11. (Author’s note: The court may have missed the non-regression
provision in Article 13 of this Directive.)

There is no need for a prior conviction in order for a ‘genuine, present and sufficiently serious threat’ to exist.
Indeed such a threat may exist even where there is no illegal activity at all. The participation in an
organisation whose activities are considered by the member state as a social risk may be taken into account
where a person evidently identifies with the aims and plans of such organisation.

Given that states cannot expel their own nationals, expulsion forms an exception to the nondiscrimination rule
of Charter Article 21.2.

Results (e.g.
sanctions) and
key
consequences

The findings of the trial court were confirmed. The administrative decisions regarding the applicants’ expulsion
and re-entry ban were confirmed as lawful. This Court in this case was acting in its appellate jurisdiction: the
decision is final and cannot be appealed again in Cyprus. This was a five-member bench and the decision was
unanimous.
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or implications
of the case
(max. 500
chars)

Our comment on this case

The issue as to whether the national immigration law can or cannot be applied to Union nationals was
extensively dealt with, concluding that the restrictions and safeguards afforded to Union nationals by Directive
2004/38 must be applied in addition to Cap 105, albeit the threshold was set very low; involvement in an
organisation posing a ‘social risk’ suffices to meet the test of Directive Article 27.2 (genuine, present and
sufficiently serious threat affecting one of the fundamental interests of society), no presumption of innocence
applies and there can be no issue of equality with the host country’s nationals in the field of deportation.

The case amounts to a clear departure from the principle established in Mendonca (see 1.5 above) that the
rights of Union nationals are regulated only by the acquis.

Key quotations
in original
language and
translated into
English with
reference
details (max.
500 chars)

H anéAaon anoTeAei Tov nio coBapo NePIOPICUO OTNV eAeUBepia KukAopopiag, aAAd kal eEaipean, TAUTOXPOVWC,
TNG apXng nou diaTunwveTal oto ApBpo 21.2 Tou Xaptn TnG KN didkpiong Aoyw 18ayeveiac, apou Ta KPATn HEAN
dev €xouv TNV €€ouaia va anopakpUvouVv Toug dIKoUC TOUC UNNKOOUC anod TNV €nikpATela Toug ) va
anayopevuoouv TNV €i0odo TOUuG G' auTn, EVW TETOIA YETPA PNopoUv va AapBavovTal evavTi TwV UnnKowv AAAwv
KpaTwv peAwv. H anéAaon aAlodanwyv, €iTe gival Eupwnaiol NOAITEG €iTe OXI, Napapével Kupiapxo dIKaiwpa Twv
KpaTtwVv PJeAwV TnG Eupwnaikng 'Evwong.

O XapTtns deopelel Ta KPATN KEAN OTav AuTda evepyouv, ONwG €dw, EVTOG TOU Nediou Epapuoyng Tou dIkaiou TNG
Eupwnaikng ‘Evwonc. ‘'Onwc opOd enionuaiveral and Tov eunaideuTo oUVAYOpPO TWV EPECEIOVTWY, To ApBpo 48.1
KATOXUPWVEI TNV dpXMn TOU TEKPNpPIiou TNG aBwoTnTag, NnpoBAENovVTAC OTI KAOE KATNYOPOUPEVOC TEKUAIPETAl OTI
gival aBwog péXpI anodeifewg TNG evoxng Tou oUU@PWVA JE TO VOUO. ZUP@wva PE To ApBpo 52.3, To dikaiwpa
auTto £xel TNV idla €vvoia Kal EPBEAEId PE TO dIKAIWHPA NOU KATOXUPWVETAl oTnV EXZAA.

H ava@opd oe «kaTtnyopoUuevo» oto ApBpo 48.1 Tou XapTtn, NnpolnoBeTel TV Unapén noivikng diadikaaoiag
€vavTiov Npoownou oTo onoio anodidetal n dianpa&n noivikou adiknuatog. Me ava@opd navta otn JIoIKNTIKN
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diadikacia nou odnynoe oTn dIoIKNTIKA andgacn yia TNV ané\acn Touc, ol EPECEIOVTEC OeV NTAV
KATnNYopOUMEVOI, OUTE ENPOKEITO Yia Nolvikn d1adikacia, woTe va TiBeTal BEua epapuoync TWV NMPovoIwV Tou
ApBpou 48 Tou Xaptn. OUTe To ApBpo 6 TNG EZAA £xel edw epappoyn, To EAAA €xovTag KaTaoTHOEl 0aPEG NWG
To ApBpo 6 dev epapuodleTal og unobeoeic angAaonc. Ki auTto, npopavwg, yia To Aoyo OTI anopdaceic yia TNV
€icod0, napapovn kal anéhaocn aAdodanwv dev agopouyv oTn didyvwon TwV aoTIK®V JIKAIWPATWV N
UMOXPEWOEWV TOUG I OE MOIVIKA KATnyopia, unod Tnv €vvolia Tou ApBpou 6.1. OswpouvTal, JAaAAov, WG dNUOTIEC
npageic o1 onoieg dienovral and To dnuoaoio dikaio (BA. Mamatkulov and Askarov v. Turkey 41 EHRR 494 (GC)
Kal Maaouia v. France, Application No. 39652/98, 12.1.1999). H danown auTr €UpiOKEl annxnon Kai aTnv
aITioAoyIkn okeWn TNG NoAU npoopatng Odnyiag (EE) 2016/343 Tou EupwnaikoU KolvoBouAiou kal Tou
ZUpBouAiou TNG 9nG MapTiou 2016 yia TNV €VioXuon OPICHEVWV NTUXWV TOU TEKUNPiou aBwoTnTag Kai Tou
JIKAIWPATOC NapacTacnG ToOU KaTnyopoupevou atn Oikn Tou oTo NAaiolo noivikng d1adikaaciag, okonog TG
onoiag €ival va gvioxuBei To dikaiwpa og dikain dikn oTo NAaiolo noivikwyv d1adikaciwv Pe TN BEonIon KoIVwV
EAAXIOTWV KAVOVWYV YIA OPICHEVEG NTUXEG TOU TEKKNPIOU TNG aBwoTNTAG Kal Tou dIKAlwKUaTog NapacTacng Tou
KATnyopoupevou oTn dikn. ZupnAnpwvovTag, €1ol, N Odnyia, To VOUIKO NAAicio nNou napexouv o XapTns Kal n
EZAA. ZTnv napdypa®o 1 Tng aImioAoyIKAG oKEWNGS TNG €v Adoyw Odnyiag pvnuoveleTal n katoxUpwaon TnG
apxng ToU TEKPNPiou TNG aBwoTNTAag Kal Tou dIkalwPaTog o€ dikain dikn, METAEU AAAwvV, anod To XapTn Kadl To
ApBpo 6 TnG EZAA[.]

Translation:

Expulsion constitutes the most serious restriction to free movement, but it is also at the same time an
exception to the principle of non-discrimination on grounds of nationality set out in Article 21.2 of the Charter,
as Member States have no power to expel their own nationals from their territory or prohibit their entry into
this, while such measures may be taken against nationals of other Member States. The expulsion of foreigners,
whether they are European citizens or not, remains a sovereign right of EU Member States.
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The Charter is binding on Member States when they are acting within the scope of EU law as was the case
here. As rightly pointed out by learned counsel for the appellants, Article 48.1 safeguards the principle of
presumption of innocence, providing that every accused person shall be presumed innocent until proved guilty
according to the law. According to Article 52.3, this right has the same meaning and scope as the right
guaranteed by the ECHR.

The reference to an "accused person” in Article 48.1 of the Charter presupposes the existence of criminal
proceedings against a person to whom the commission of a criminal offense is attributed. Referring always to
the administrative procedure which resulted in the administrative decision on their expulsion, the appellants
were not accused, nor were criminal proceedings instigated so as to trigger the operation of Article 48 of the
Charter. Nor can ECHR Article 6 be applied here, since the ECtHR has made it clear that Article 6 does not
apply to deportation cases. And this, obviously, because decisions on entry, stay and deportation of aliens do
not relate to the diagnosis of their civil rights or obligations or in a criminal charge within the meaning of
Article 6.1. Rather, they are considered as public acts governed by public law (see Mamatkulov and Askarov v.
Turkey 41 EHRR 494 (GC) and Maaouia v. France, Application No. 39652/98, 12.1.1999). This position is in
agreement with the preamble to the very recent directive (EU) 2016/343 of the European Parliament and the
Council of March 9, 2016 on the strengthening of certain aspects of the presumption of innocence and of the
right to be present at the trial in criminal proceedings, which aims to strengthen the right to a fair trial in
criminal proceedings by establishing common minimum standards for certain aspects of the presumption of
innocence and the accused person’s legal standing in the proceedings. Complementing in this way the legal
framework provided by Charter and the ECHR, paragraph 1 of the recital of that Directive records the
establishment of the principle of the presumption of innocence and the right to a fair trial in the Charter and in
Article 6 of the ECHRI.]

Has the
deciding body

Yes, Articles 21.2, 45 and 48.
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1.8 The Karomenou case

9 July 2015
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Deciding body
(in original
language)

AvwTaTto AikaoTtriipio Kunpou, AvabswpnTikn Aikaiodoaia

Deciding body
(in English)

Cyprus Supreme Court, Review Jurisdiction

Case number
(also European
Case Law
Identifier
(ECLI) where
applicable)

483/2015

Parties

loannis Karomenou from Greece v. Republic of Cyprus through the Minister of the Interior and the Department
of Population Archives and Immigration

[In original language: Iwavvn Kapouévou €€ EAAGDOC v. Kunpiakng Anpokpariag JEow Tou Yrnoupyou
EowTepikwv kal Tou Tunuatog Apxeiou MAnBuopoU kal MeTavaoTeuonc]

Web link to the
decision (if
available)

http://cylaw.org/cqi-bin/open.pl?file=apofaseis/aad/meros 4/2015/4-201507-483-
2015.htm&qgstring=%E1%FO0%E5%EB%E1%F3%2A%20and%20%E5%F5%F1%F9%F0%E1%2A
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http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2015/4-201507-483-2015.htm&qstring=%E1%F0%E5%EB%E1%F3%2A%20and%20%E5%F5%F1%F9%F0%E1%2A

Articles 29, 30 and 32 of Law N. 7(1)/2007 transposing the Free Movement Directive?’ (corresponding to

Legal basis in Directive Articles 27, 28 and 30 respectively).
national law of

the rights
under dispute

Key facts of The applicant was a Greek national who came to Cyprus in 2010 and married a Cypriot woman in 2011,
the case (max. | following which he applied for and was issued a registration certificate. In 2013, he was convicted for drug
500 chars) related offence and was jailed for four years, following which his Cypriot wife divorced him and secured,

through mutual consent, exclusive custody of their daughter and alimony rights. In 2015, the applicant’s
former wife informed the immigration authorities that she divorced him because she suspected him of having
an extra marital affair, that he had in the past been violent and she was afraid for the physical integrity and
safety of herself and her daughter, and that the applicant also had a record in Greece, where he had been
violent against his former fiancée whilst pregnant causing her to a miscarry. Upon the recommendation of the
immigration authorities, the Minister of the Interior ordered his expulsion as a threat to public security. The
expulsion order was issued one day prior to the applicant completing his prison sentence. He filed an
application for judicial review of the detention and expulsion orders on the grounds, inter alia, that:

e his right to a hearing, safeguarded by national administrative law?® and by Article 1 of the Seventh

Protocol to the ECHR, was infringed;

27 cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O nepi Tou AikaiwuaTog Twv
MoAITwv TnG Evwong kai Twv MeAwv Twv OIKOYEVEIWV ToUuG va KukAogopouv kai va Aiauevouv EAeuBepa otn Anuokpatia Nopog Tou 2007), N. 7(1)/2007,
accessed on 25 April 2017.

28 Cyprus, Law on general principles of administrative law of 1999 (O nepi Twv Mevikwv Apxwv Tou AioiknTikoU Aikaiou Nouog¢ Tou 1999) , N. 158(1)/99,
Article 43(2), accessed on 25 April 2017.
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e there was a violation of Articles 29, 30 and 32 of Law N. 7(1)/2007 transposing the Free Movement
Directive?® (corresponding to Directive Articles 27, 28 and 30 respectively);

o the justification of the decision was contradictory and erroneous;

o there was a violation of Article 5 of the ECHR (corresponding to Article 11 of the Cypriot Constitution)
because of his unlawful arrest and arbitrary deprivation of liberty;

e There was a violation of the proportionality principle and a disproportionate restriction of his right to
private and family life, safeguarded by Article 15 of the Cypriot Constitution;

o there was a violation of Articles 2, 3, 9 and 16 of the UN Convention on the rights of the child;

e administrative discretion was wrongly exercised.

The court rejected all the above arguments and dismissed the application.

Main reasoning
/
argumentation
(max. 500
chars)

The allegations of the applicant’s former wife did not constitute the operative reason for the decision to expel
him. The major reason for the expulsion decision was his conviction for drug dealing which, according to legal
precedent from the CJEU,3° amounted to serious public security risk. Given that the former wife’s allegations
did not play any role in the decision, then there was no need for the applicant to be given the right to a
hearing in order to disprove those allegations. Given that the applicant had the right to file a judicial review
application to challenge the decision for his expulsion, during which he had the opportunity to present his
position and his arguments, his claim as regards the violation of the right to be heard is groundless. The
decision for his expulsion relied on the data in his file which the police had compiled for the purpose of his
criminal prosecution and on his personal and family situation. Taking into consideration the applicant’s
personal information, the court agreed with the Administration that the applicant did not demonstrate such

29 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O nepi Tou Aikaiduaroc Twv
yp p H 9

MMoAITwv Tn¢ Evwong kai Twv MeAwv Twv OIKoyeVEIDV TouG va KukAo@opouUv kai va Aiauevouv EAsuBepa otn Anuokpartia Nopoc Tou 2007), N. 7(1)/2007,
accessed on 25 April 2017.
30 CJEU, C-145/09, Land Baden-Wurttemberg v. Panagiotis Tsakouridis J, 23 November 2010.
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family and personal situation and links with Cyprus so as to counter-balance the duty to safeguard public
order. The justification for the decision can be complemented from the administrative file.

The procedural safeguards foreseen in Law N. 7(1)/2007 (Articles 28-32) were observed.

There was no violation of Article 5 of the ECHR or Article 11 of the Cypriot Constitution because an exception
to this right is foreseen where the purpose of detention is the expulsion of a person against whom an expulsion
order has been issued.

Key issues

In those cases where a criminal conviction on its own does not conclusively lead to a public security risk, then

(concepts, the Administration must demonstrate a sufficiently justified and reasoned decision, in compliance with the

interpretations | principles of proportionality and good administration, assessing the nature, the circumstances of the offence

) clarified by and any other relevant element of the applicant’s family and personal situation. This, however, does not imply

the case (max. | an obligation on the part of the Administration to explicitly contrast the family circumstances of the expelled

500 chars) citizen with the overriding reasons of public interest. It will suffice to show that all the relevant factors have
been investigated and taken into account.

Results (e.g. The application was rejected and the administrative orders for the applicant’s detention and expulsion were

sanctions) and | confirmed. This was a single judge bench.

key

consequences

or implications
of the case
(max. 500
chars)
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Key quotations
in original
language and
translated into
English with
reference
details (max.
500 chars)

H katd To apbpo 29 Tou N.7(1)/2007 «npayudaTikn, EVECT®WOA KAl ENAPKNG coBapr aneiAn», cuvapTaTal katda
TEKMNPIO JE UPIOTAPEVN KATAOTAON NPAYUATWY, N ornoid, EpOoov oUVOJEUETAl KAl JE NPONYOUHEVEC KATADIKEG,
EVIOXUEI TNV avenBuunTn oUuKnePIPOpPA Kai kabioTd nio dikaioAoynuevn Tnv anéiaon (BA. Anghel Viorel,
Yn.ap.1064/2012, nuepounviag 20.5.2014)...

O aITNTng, Y€ Ta 00a 1oXUpiodnKe, Oev anedeIEe TIC EQIPETIKEC EKEIVEC OIKOYEVEIAKECG NEPIOTACEIC NoU Ba
purnopouUoav va avTioTadpioouv Tov KaAd TeKPNpIwPEVo anod Tn Aloiknon Adyo nepippolpnong TnG dnuoaiag
TA&Nc... H vopoAoyia B£Tel wg unoxpéwaon Tng d10iknong OTIC NEPINTWOEIC ANEAACNG NOU UNEITEPXETAl BENA
epappoyng Tou N. 7(I)/2007, 0xI povo Tn diEPEUVNON TOU CUVOAOU TWV MPOCWNIK®WV NAapayovTwy Tou
Eupwnaiou noAitn, aAAd kal To kabnkov e&cidikeuong Tou dNUOCIOU CUUQPEPOVTOC anod TNV aneAacn woTe va
katagaiveral 0Tl N dlacpaAion Tou, avTioTadbuilel To dikaiwpha Tou atopou yia Tnv eEacpaiion TnG
olkoyevelakng Tou {wNnc (BA. Kwvoravrivou v. Anuokpariag (1996) 3 A.A.A. 474, YnoBeon Ap.
290/2006, Sari Tekin v. Anuokpariag k.a., nuepounviag 27.7.2007, YnoBeon Ap. 5918/13 Dimitrina
Mihaylova Andonova v. Anuokpariag, nuepounviag 24.1.2014, Moustaquim v. Belgium 18/2/91,
Series A, No. 193, ogA. 19).

QoT600, 01 NIo NAvw anoPacelg dev UNOdNAWVOUV UNOXPEWON TNG Aloiknong va avTinapaBaAel pnta TIg
OIKOYEVEIAKEG NEPIOTACEIC TOU NPOC ANEAACN NOAITN ME TOUG ENITAKTIKOUG AOYyou¢g dnuoaiou

OUMQEPOVTOG. ApKei va npokunTel 0TI diepeuvnOnkav kai Anednkav unown 6Aol ol oXeTikoi napdayovTeg (BA.
YnoBeon ap. 5944 /13, Xpiorog ToaAikidng v. Anuokpariag, nuepounviag 26.9.2013).

Translation:

The genuine, present and sufficiently serious threat referred to in Article 29 of Law 7 (1) / 2007 is presumably
based on an existing state of affairs which, if accompanied by previous convictions, strengthens unwanted
conduct and renders deportation even more justified (see Anghel Viorel, Case No. 1064/2012, dated
20.5.2014) [...]
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The applicant, in his allegations, did not prove the extraordinary family circumstances that could offset the
justified reason put forward by the Administration for safeguarding public order [...] Legal precedent casts a
duty on the administration in expulsion cases falling under Law 7(1)/2007 not only to investigate all personal
factors of the European citizen, but also to specify the public interest safeguarded through the expulsion and to
show that this safeguarding compensates for the right of the individual to secure his / her family life (see
Constantinou v. The Republic (1996) 3 AD 474; Case No. 290/2006, Sari Tekin v. The Republic et al., dated
27.7. 2007; Case No. 5918/13, Dimitrina Mihaylova Andonova v. Republic, dated 24.1.2014, Moustaquim V.
Belgium 18/2/91, Series A, No. 193, p. 19).

However, the above decisions do not imply an obligation on the part of the Administration to expressly contrast
the family circumstances of the expelled citizen with the overriding reasons of public interest. It is sufficient to
show that all relevant factors have been investigated and taken into account (see Case No 5944/13, Christos
Tsilikidis v. Republic, dated 26.9.2013).

Has the
deciding body
referred to the
Charter of
Fundamental
Rights? If yes,
to which
specific article.

No.

1.9. The Tsilikides case
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28 February 2017

Al01kNTIKO AIKaoThpIo

Administrative Court

5944/2013
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(ECLI1) where
applicable)

Parties

Christos Tsilikides v. The Republic of Cyprus through the Minister of the Interior and the Chief Immigration
Officer

[In original language: XpioTog TolAIkidnG v. Kunpiakng AnuokpaTiag peéow Tou Ynoupyou EocwTepikwv Kai Tou
A&gIToupyoU MeTavaoteuonc]

Web link to the
decision (if
available)

http://cylaw.org/cgi-bin/open.pl?file=administrative/2017/201702-5944-
2013.html&gstring=5944%%20w%2F1%202013

Legal basis in
national law of
the rights
under dispute

Articles 30(1), 30(3)(a), 32(2), 32(3), 35(1) and 35(2) of Law N.7(1)/2007,3! corresponding to Directive
Articles, 28.1, 28.3(a), 30.2, 30.3 and 33.2 respectively.

Key facts of
the case (max.
500 chars)

The applicant was a Greek national who in 2000, at the age of 15, arrived in Cyprus together with his parents
and remained in Cyprus until 2002 when he applied and was granted a temporary residence permit. In 2006
he was arrested for drug use and burglary, was sentenced to jail for 18 months and was subsequently expelled
from Cyprus under Article 35 of Law N.7(1)/2007 (corresponding to Directive Article 33).32 In 2009, he was

31 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O rnep/ Tou AIKaiwUaTog TWV

MMoAITwv Tn¢ Evwong kai Twv MeAwv Twv OIKoyeVEIDV TouG va KukAo@opouUv kai va Aiauevouv EAsuBepa otn Anuokpartia Nopoc Tou 2007), N. 7(1)/2007,
accessed on 25 April 2017.

32 1bid.
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once again located in Cyprus and was arrested for unlawful entry and stay and was sentenced to six months’
imprisonment. Prior to his release from jail, in 2010, fresh detention and expulsion orders were issued against
him, which were subsequently annulled by the court and he was released. In 2011 he was arrested, charged
and convicted of various crimes related to burglary and was sentenced to two years’ imprisonment. Prior to his
release, the authorities issued fresh orders for his detention and deportation. Following various administrative
and judicial battles between the applicant and the authorities, the applicant was expelled again in 2013 and
filed fresh applications seeking to annul his detention and deportation orders on the grounds that the
administrative decision was unlawful because it failed to take into account his long stay in Cyprus and to
specify the imperative grounds of public security required by Article 30(3) of Law 7(1)/2007 (corresponding to
Directive Article 28.3). The court endorsed this argument and annulled the contested administrative orders on
the ground that the administrative decision was inadequately investigated as regards the preconditions of
application of Article 30(3)(a) of Law N.7(1)/2007 (corresponding to Directive Article 28.3).

Main reasoning
/
argumentation

The detention and deportation orders were issued on the ground of safeguarding public and lawful order and
not on imperative reasons of public security. Given the long stay of the applicant in Cyprus, which exceeded
ten years, the authorities ought to have applied Article 30 (3) (corresponding to Directive Article 28.3) which

(max. 500 introduces a more stringent test rather than the test applied to Union nationals with a shorter stay.

chars)

Key issues In the absence of imperative security reasons, the justifications of a previous criminal conviction of
(concepts, representing a genuine, present and sufficiently serious threat, of not meeting the residence requirements as a
interpretations | working person or because of having sufficient resources so as not to be a burden on the state, cannot be

) clarified by invoked in order to expel a Union citizens who lived in Cyprus for over 10 years.

the case (max.

500 chars)
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Results (e.g.
sanctions) and
key
consequences
or implications
of the case
(max. 500
chars)

The detention and deportation orders against the applicant were annulled. However, this does not prevent the
authorities from issuing fresh orders against the applicant, as it has done in the past, which the applicant will
have to file a fresh application to the court in order to challenge them.

This was a single judge bench and one of the first free movement decisions examined by the Administrative
Court, which was set up in 2015 to examine judicial review applications and thus alleviate the workload of the
Supreme Court.

Key quotations
in original
language and
translated into
English with
reference
details (max.
500 chars)

H npwToyevig a&loAdynon Twv deOPEVWY TOU AITNTH OE OXEON ME TN XPOVIKNA dl1dpKelia dIaPoVAG ToU aITnTh
otnv Kunpiakn AnuokpaTia, evOWel Kal Tou 10TopikoU TNG unoBeong (BA. avwTEpw, CUPNEPIAAUBAVOUEVOU NOTE
0 aITnNTNG €I0NABE oTn AnuokpaTia aAAd kal Tou XpovikoU d1aoTnPaTog Nnapapovng Tou otnv EAAGda o€
METAYEVEDTEPO XPOVO) anoTeAel, BERaAla, NPWTOYEVEC KaBAKoV TNG dloiknong Kal 0xl Tou AikaoTnpiou, To onoio,
BEBala, kaAeital va eAeyEel TNV opBOTNTA TETOIAC dIAMNIOTWONG, EPOCOV TETOIA dlEpeUvNON Kal dianioTwaon AdBel
Xwpa ano Tnv dloiknon. Me dedopévo, OTI Ta €nidika diaTaypaTa ekdoOnkav kat' enikAnon Tng «d1aTnpnong TnG
dNnuoaIag kai E&vvoung Taéng TnG AnpokpaTiac» kal Oxl yla «eMTakTIKoUG AOyoug dnuoaiag ac@aleiac» n €peuva
kal dianioTwon o oxéon Ye Tn d1dpKela Napapovinc Tou aitnTi oTn AnuokpadrTia kabioTaTto avaykaia, woTe va
MMopei He aopdAsia va diayvwaoTEel Kal va epapuooTei N opOr VOUOBETIKN npdvoid yia TNV NEPINTWON TOU aITnTn.
Xwpic TETOIa £peuva, apKei akoun kai n niBavoAdynon NAAvng yia TNV akupwon TwV enidikwv dIaTayhNaTwyv
(BA. KwvoravTivou v. ZuuB. AuneA. Mpoiovrwy (1992) 3 A.A.A. 228 kai Iopddvou v. E.A.Y. (1997) 3 A.A.A.
250). >Tnv napouoa nepintTwaon, n dioiknon d&v @gaiveral va SIEENyaye TETOIA EPEUVA, WC AVWOTEPW.

Translation:
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The primary assessment of the applicant's data with respect to the applicant's period of residence in the
Republic of Cyprus, in view of the background to the case (see above, including when the applicant entered the
Republic but also his residence in Greece at a later date) is, of course, a primary duty of the administration and
not of the court, which, of course, is called upon to check the correctness of such a finding, provided that such
an investigation and finding is made by the administration. Given that the disputed orders were issued on the
basis of the ‘preservation of the public and legal order of the Republic’ and not on ‘imperative grounds of public
security’, the investigation and finding in relation to the duration of the applicant's stay in the Republic was
necessary to safely identify and apply the correct legal provision applied to the case of the applicant. Without
such an inquiry, even the likelihood of an error in the annulment of the disputed decrees is sufficient (see
Konstantinou v. Vine Products Council (1992) 3 AAD 228; and lordanou v. Public Service Commission (1997) 3
AAD 250). In the present case, the administration does not appear to have carried out such investigation as
described above.

Has the No.
deciding body
referred to the
Charter of
Fundamental
Rights? If yes,
to which
specific article.

1.10. The O.F.U. case
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24 April 2013

AvwTaTo AlkaoTtnplo Kunpou

Cyprus Supreme Court

857/2010

61



(ECLI1) where
applicable)

Parties

O.F.U. v. The Republic of Cyprus through the Chief Immigration Officer and the Attorney General

[In original language: O.F.U. v. Kunpiakng AnpokpaTiag peéow TnG AieubuvTpiag Tou TunuaTog Apxeiou
MAnBuopoU kal MeTavdaoTeuong kal Tou MevikoU EioayyeAéa Tng Anpokpariac]

Web link to the
decision (if
available)

http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros 4/2013/4-201304-857-
10.htm&qgstring=857%20w%2F1%202010

Legal basis in
national law of
the rights
under dispute

Article 146 of the Cypriot Constitution®® which provides for the right to apply for judicial review of an
administrative act.

Article 22 of Law N. 7(1)/200734 transposing Directive 2004/38 (corresponding to Directive Article 24.1).

Key facts of
the case

The applicant was a Nigerian national who came to Cyprus in 2008 and applied for asylum. He was a carrier of
Hepatitis B. The Asylum Service rejected his application and he filed an administrative appeal. Before his
appeal was processed, he married a Latvian national and subsequently withdrew his appeal stating that he

33 Cyprus, The Constitution of the Republic of Cyprus, accessed on 20 April 2017.

34 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O nepi Tou Aikai®uaTog Twv

MoAITwv TnG Evwong kai Twv MeAwv Twv OIKOYEVEIWV ToUuG va KUukAogopouv kai va Aiauevouv EAeuBepa otn Anuokpatia Nopog Tou 2007), N. 7(1)/2007.
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http://cylaw.org/nomoi/enop/ind/syntagma/section-sc26b4a5c6-5493-b01e-9d76-560d2e45d284.html
http://cylaw.org/nomoi/enop/non-ind/2007_1_7/index.html

(max. 500
chars)

does not have a fear of persecution in his country. He applied for a visa as a spouse of a Union national. The
authorities asked him to undergo a blood test as a precondition for examining his application in order to
ascertain that he was a carrier of Hepatitis B. The blood test was positive. The authorities rejected his visa
application on the ground that he was a risk to public health and asked him to leave Cyprus, relying on Article
31(1) of Law N.7(1)/20073® which transposes Directive 2004/38 (corresponding to Directive Article 29.1). The
applicant applied to the court seeking to annul this decision on the ground that it was inadequately
investigated, it relied on an error of fact, it was taken in bad faith, it infringed the law transposing Directive
2004/38 and resulted in discrimination against him when compared with Cypriot carriers of the same disease.
He argued that Hepatitis B is not a contagious illness and is endemic in many Asian and African countries.
Cypriot carriers of Hepatitis B are not subjected to any restrictions in their movements, their only obligation
being to report their illness to their district Medical Officer. The court concluded that the decision to reject the
applicant’s visa application solely on the ground of his illness amounted to nationality discrimination and should
therefore be annulled.

Main reasoning
/
argumentation

The Administration failed in its duty to conduct an adequate investigation into the applicant’s personal and
other circumstances, the degree of his integration, the duration of his residence in Cyprus, his family situation
etc. The Administration’s decision to deport him solely on the ground of his illness, without taking into account

(max. 500 any other data, infringes the principles of equality and proportionality and violates the duty to conduct an
chars) adequate investigation.
Key issues The expulsion of a person on the sole ground that he is a carrier of Hepatitis B amounts to nationality
(concepts, discrimination in violation of Article 22 of Law N. N.7(1)/20073¢(corresponding to Directive Article 24.1).
interpretations
) clarified by

35 |bid.

36 |bid.
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the case (max.

500 chars)

Results (e.g. The decision to reject the applicant’s visa application was annulled and set aside. The respondents were
sanctions) and | ordered to pay the applicant’s costs.

key

consequences Our comment on this case

or implications
of the case
(max. 500
chars)

This decision may be contrasted with Bekefi (see 1.7 above), delivered three years later, where a five-member
bench in its appellate jurisdiction decided that expulsion forms an exception to the non-discrimination rule
because states are not at liberty to expel their own nationals.

Key quotations
in original
language and
translated into
English with
reference
details (max.
500 chars)

H duvaTtoTnTa ané\aonc NPoownou o€ 0XEON MOVO HE TO YEYOVOC OTI €ival popeacg HnaTtimidag B, €ite aTo
nAaioio Tou apBpou 6(1)(y) Tou Ke®.105, nepi AANodanwyv kal MetavaoTteuong Nopou, €ite duvauel Tou apbpou
29(1) kai 31(1) Tou N.7(1)/2007, kpivw OTI kKaTaAuTika napapialel Tnv apxn TnG 106TnToC (Leonie Marlyse,
avoTEP®).

Ala@QOpPETIKA avTIETWNION OVTWG Ba napaBiale Tnv apxn TNG anayopeuons Twv dlakpioewv, Aoyw 18ayeveiag,
NoU KAaToXUpwVeTal W To apBpo 22 Tou N.7(I1)/2007, n onoia kKaAUuNTel HEAN TNG OIKoyEvElag Eupwnaiwy
NOAITOV PN UNNKOWV KPATOUG MEAOUG, ONWG KATOXUPWVETAl anod Tnv idia Tn Zuvenkn yia Tn A&Iroupyia TnG
Eupwnaikng 'Evwong, apbpo 18.

'‘O0a AoInov £Tuxav CUOXETIOMOU Pe TNV HnaTtimida B B8a €npene va €ixav anacxoAnoel Tnv Apxn n onoia €ixe
NAEOV UNOXPEWON VA NPOXWPHOEI VA AITIOAOYNOEI TNV ano®acr TNG. =To TEAOC ONWG TNC NUEPAC EUCTABEI TO
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napdnovo Tou aITNTR avagopika PE To EAAINEC TNG €peuvac, Npiv TNV €kdocon Tou OXeTIKOU diaTaypaTocg Kal TNG
npooBaAAopevng anopaong, aAAd kai Tnv aiTioAoyia TnG.

H dioiknon katda Tn Anwn Tng NnpooBaiAdpevng andpaong paiveral oTI dev NpPoxXwpPNoe oTn dEoUoa £peuva KaTd
napdpaocn Twv apxwv Tou dIoIkNTIKOU dikaiou aAAd kai Tou apBpou 23 Tng Odnyiac 2004/38/EK

Translation:

The possibility of deporting a person for the sole reason that he is a hepatitis B carrier either under Article 6
(1) (c) of Cap 105 of the Aliens and Immigration Law or under Article 29 (1) and Article 31 (1) of Law 7 (1) /
2007, | consider that it is in breach of the principle of equality (Leonie Marlyse, above).

Any different treatment would indeed violate the principle of non-discrimination on the ground of nationality
enshrined in Article 22 of Law 7 (1) / 2007, which covers members of the family of European citizens who are
non-nationals of a Member State, as guaranteed by the Treaty on the Functioning of the European Union,
Article 18.

Therefore, those decisions which were premised upon Hepatitis B should have been a cause for concern for the
Authorities, who was under an obligation to proceed to justify its decision. At the end of the day, however, the
complainant's claim concerning the inadequate investigation was valid before the relevant decree and the
contested decision were issued, but also as regards the justification.

When taking the contested decision, the administration appears not to have carried out an adequate
investigation and was in breach of the principles of administrative law and of Article 23 of Directive 2004/38
/EC. (Author’s note: The reference to Article 23 is probably an error, the correct reference is presumably
Article 24.)
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1.11 The Dimitrova case
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Decision date

22 December 2016

Deciding body
(in original
language)

Al01kNTIKO AIKAoTHPIO

Deciding body
(in English)

Administrative Court

Case number
(also European
Case Law
Identifier
(ECLD) where
applicable)

1328/2014

Parties

Dimitrova lordanka Arahanguelova v. The Republic of Cyprus through the Chief Immigration Officer of the
Ministry of the Interior

[In original language: Dimitrova lordanka Arahanguelova v. Kunpiakng AnpokpaTtiac HEow TnG AleubuvTpiag
Tou TunRuaTog Apxeiou MAnBuouoU kal MeTavaoTeuong Tou Ynoupyeiou EocwTepikwv]
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https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do

Web link to the | http://cylaw.org/cgi-bin/open.pl?file=administrative/2016/201612-1328-

decision (if 2014.html&qgstring=DIMITROVA%20and%2010RDANKA%%20and%20ARAHANGUELOVA
available)

Legal basis in Article 30 of Law N.7(1)/20073" transposing Directive 2004/38 (corresponding to Directive Article 28).

national law of
the rights Article 146 of the Cypriot Constitution®® which provides for the right to apply for judicial review of an

under dispute administrative act.

The applicant also invoked Article 25 of the Constitution (the right to practice any profession) and Article 28
(the right to non-discrimination on any ground whatsoever) but these were not examined by the court, which
decided in favour of the applicant solely on the basis of Directive Article 28.3(a).

Key facts of The applicant who was a Bulgarian national, came to Cyprus in 1998 with a working visa. Her temporary
the case (max. | residence visa was repeatedly renewed until Bulgaria acceded to the EU, upon which she applied for and was
500 chars) granted a registration certificate as a Union national. In 2014, during a police inspection, she was found

working as a prostitute. The police decided not to prosecute her for prostitution but recommended her
expulsion from Cyprus. In October 2014, the authorities issued orders for her detention and expulsion on the
ground that she was a genuine, present and sufficiently serious threat to public order, citing the national
immigration law (Cap 105) which empowers the immigration authorities to declare all prostitutes as ‘prohibited
migrants’ and deport them.*® The applicant claimed that the administrative decision infringed the Constitution,
the ECHR, Law N.7(1)/2007 (transposing Directive 2004/38), the general principles of administrative law, the

37 Ccyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O nepi Tou AikaiwuaTog Twv
MMoAITwyv Tn¢ Evwong kai Twv MeAwv Twv OIKoyeVEI@V TouG va KukAo@opouv kai va Aiauevouv EAseuBepa otn Anuokpartia Nopoc Tou 2007), N. 7(1)/2007.
38 Cyprus, The Constitution of the Republic of Cyprus, accessed on 20 April 2017.

39 Cyprus, Aliens and immigration law (O nepi AAAodanwv kai MetavaoTeuoew¢ Nouog), Cap 105, Article 6 (1) (e), accessed on 20 April 2017.
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http://cylaw.org/cgi-bin/open.pl?file=administrative/2016/201612-1328-2014.html&qstring=DIMITROVA%20and%20IORDANKA%20and%20ARAHANGUELOVA
http://cylaw.org/cgi-bin/open.pl?file=administrative/2016/201612-1328-2014.html&qstring=DIMITROVA%20and%20IORDANKA%20and%20ARAHANGUELOVA
http://cylaw.org/nomoi/enop/non-ind/2007_1_7/index.html
http://cylaw.org/nomoi/enop/ind/syntagma/section-sc26b4a5c6-5493-b01e-9d76-560d2e45d284.html
http://cylaw.org/nomoi/enop/non-ind/0_105/full.html

principles of natural justice and it was inadequately justified and investigated, as it failed to take into account
the fact that she owned immovable property in Cyprus, she was self-employed, she was a director in a
construction company and was regularly paying her taxes and social insurance contributions. The court found
in her favour and annulled the orders issued against her.

Main reasoning
/
argumentation

The decision for the applicant’s expulsion relied on reasons of public order and not of ‘imperative public
security’ as required by Directive Article 28(3)(a) for persons with a presence of over ten years in Cyprus. The
conduct of the applicant was not such so as to amount to a public security risk.

(max. 500

chars)

Key issues The right to expel Union nationals on the ground that they represent a public order risk is subject to the
(concepts, safeguards foreseen in Article 30 of Law N.7(1)/2007 (corresponding to Article 28 of Directive 2004/38). For
interpretations | Union nationals who resided in Cyprus for over ten years, the expulsion must rely on imperative public safety
) clarified by reasons. This provision does not presuppose lawful residence, as is the case with right of permanent

the case (maX. | residence (Directive Article 16.1) where the lawfulness of prior residence is an explicit precondition. With
500 chars) references to paragraphs 23 and 11 of the preamble to Directive 2004/38, the court clarified that expulsion of

Union citizens residing in Cyprus for over ten years can only be pursued exceptionally and provided there are
strong national security reasons making such decision absolutely necessary due to the seriousness of the
threat. The difference between public order and public security is fundamental and refers to the very content
and substance of each term.

The degree of integration of the Union national affected by the decision is not merely a criterion to be taken
into account, but it increases the protection from expulsion: the higher the degree of integration, the more
increased protection from expulsion.
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Results (e.g.
sanctions) and
key
consequences
or implications
of the case
(max. 500
chars)

The administrative orders for the detention and expulsion of the applicant were annulled. The respondents
were ordered to pay the applicant’s costs.

Our comment on the case

There is no provision in the Cypriot legal order prohibiting the practising of the profession of prostitution. The
Criminal Code criminalises a number of acts relating to prostitution (living off the earnings of a prostitute,
forcing or promoting a woman to prostitution, operating premises where women are prostituted etc.) mainly
targeting the pimp, but does not criminalise the woman who professes prostitution. Even the offences relating
to the promotion of prostitution are categorised by the Criminal Code as ‘Offences against Ethics’ and not
under ‘Offences against Public Order’. Under these circumstances the argument of the authorities as to the
reason for seeking the deportation of the applicant becomes even weaker and presumably inapplicable even in
the cases of persons with a shorter stay in Cyprus than the applicant. However, the court did not follow this
line of argument, focusing rather on the applicant’s long stay and integration.

Key quotations
in original
language and
translated into
English with
reference
details (max.
500 chars)

Ta nio ndvw €ival evOEIKTIKA Tou uwnAoU BaBuou npoaoTtaciag kaTta Tng aneAaong noAITwv Tng E.E. ano kpdaTog
MEAOG, oUU@WVAa e To apBpo 28 Tng 0Odnyiag 2004/30/EK, 181aiTepa oTav npoKeITal NEPi MOAITWY NOU EXOUV
dlapeivel nEpav Twv O&€KA ETWV OTO KPATOC UNOJOXNG, ONOTE KAl N arneAacn Xwpei JOVO yia eMTAKTIKOUG Adyoug
dnpooiIag acPpdaAsiag.

QoTb600, oTNV UNO €€€Taon undBean, wg NON eAExON, ol kab' wv n aitnon, Ye TNV NPooBAAAOUEVN anoPaan
TOUG NUepounviac 17.10.2014, npoxwpnoav otnv ékdoaon d1aTayudaTtwyv KpdTnong Kal aneAacng Tng airnTpiag
eneidn €kpivav OTI N CUPNEPIPOPA TNC AnNOTEAOUCE NPAYHATIKI, EVECTWOA KAl ENAPKWE 0oBapr aneiAn yia Tn
dnpoola Tagn kai oxi Tn dnuooia acpaieia Tng Anpokpariac. Eival E&ekabapn kail BgpeAiwdng n diapopd PETAEU
Twv OUO EVVOIWV KAl avayeTal oTo idIo TO NEPIEXOUEVO TOUG. Agv Bewpw OTI N CUMNEPIPOPA TNG AITATPIAG, ETOI
OnNwc¢ NpokUNTEl and To oUVOAO TwWV EVWNIOV JOU eyypApwV Kal/r) oToIxEiwv, 6a pnopouoe va dIkaloAoynoel TNV
anéAaon TnG yia ENITAKTIKOUC AOYyouc dnuooiac acpdAsiac. Ev naon opwc nepinTwoel, Ta €nidika diaTayuaTa
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ekd0Onkav, kaboTI kpibnke OTI N AITATPIA CUVIOCTOUCE NPAYHNATIKN, EVEOTWOA KAl ENAPKWG coBapr aneiAn yia tn
dnuoaola Ta&n kai 0x! Tn dnUOCIa acPAA&gla TNG AnuokpaTiag.

Translation:

The above are indicative of the high level of protection against the expulsion of EU citizens from a member
state under Article 28 of Directive 2004/38/EC, particularly in the case of citizens who have stayed in the host
country for more than 10 years, so deportation is possible only for imperative reasons of public security.

However, in the present case, as already stated, the respondents, in their contested decision of 17 October
2014, proceeded to the issuing of detention and deportation orders against the applicant because they
considered that her conduct represented a real, present and sufficiently serious threat to public order rather
than the public security of the Republic. The difference between the two concepts is clear and fundamental and
goes back to their very content. I do not consider that the conduct of the applicant, as is apparent from all the
documents and / or evidence before me, could justify her deportation on imperative grounds of public security.
In any event, the disputed decrees were adopted because it was held that the applicant constituted a real,
present and sufficiently serious threat to public policy and not to the public security of the Repubilic.

Has the
deciding body
referred to the
Charter of
Fundamental
Rights? If yes,
to which
specific article.

No.
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1.12. The Triantafyllou case

22 October 2015

AvwTaTo AikaoTnplo Kunpou, AvaBewpnTikr Aikaiodoaia

Supreme Court of Cyprus, Review Jurisdiction
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Case number 300/2015
(also European
Case Law
Identifier
(ECLI1) where
applicable)

Parties Panayiotis Triantafyllou and Lana Ambou Al Taher v. The Republic of Cyprus through the Minister of the
Interior and the Chief Immigration Officer

[In original language: MavayiwTng TpiavtapUAAou kal Lana Ambou Al Taher v Kunpiakng AnuokpaTtiag HEow
Tou YnoupyouU EowTepikwv Kal TnNG AleuBuvTpiag Tou Tunuatog Apxeiou MAnBuopou kal MeTavaoTeuonc]

Web link to the | http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2015/4-201510-300-
decision (if 15.htm&Qgstring=300%20w%2F1%202015
available)

Legal basis in Article 146 of the Cypriot Constitution“® which provides for the right to apply for judicial review of an
national law of | administrative act.

the rights
under dispute Articles 30(3)(a) and 35 of Law N. 7(1)/20074! transposing Articles 28.3(a) and 33 of Directive 2004/38
respectively.

40 Cyprus, The Constitution of the Republic of Cyprus, accessed on 20 April 2017.
41 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O rnepi Tou AIKaIWUATOG TWV
oAtV Tn¢ Evwong kai Twv MeAwv Twv OIkoyevEIV TouG va KukAo@opouUv kai va Aiauevouv EAsuBepa otn Anuokpartia Nopoc Tou 2007), N. 7(1)/2007.
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https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do
http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2015/4-201510-300-15.htm&qstring=300%20w%2F1%202015
http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2015/4-201510-300-15.htm&qstring=300%20w%2F1%202015
http://cylaw.org/nomoi/enop/ind/syntagma/section-sc26b4a5c6-5493-b01e-9d76-560d2e45d284.html
http://cylaw.org/nomoi/enop/non-ind/2007_1_7/index.html

Key facts of
the case (max.
500 chars)

The applicant was a Greek national who came to Cyprus in 2002 to work as a priest. In 2012, he was
sentenced to five years’ imprisonment for import and possession for the purpose of supply of a controlled
substance (cannabis). While he was still serving his sentence, his Greek wife divorced him and he married a
women of Kuwaiti origin who had previously been naturalised as a Cypriot citizen. On the day of his release
from prison he was arrested and deported to Greece on the basis of administrative orders issued under Articles
29(1) and 35 of Law N. 7(1)/2007 transposing Directive 2004/38 (corresponding to Articles 27.1 and 33
respectively). The authorities justified their decision on the grounds that his personal conduct represents a risk
to public order and safety as a result of his criminal conviction and that, even though he had completed ten
years of stay, his case is considered to be one of particularly serious criminality with a cross-border dimension.
The justification supporting the decision did refer to his personal circumstances, namely that he was married to
a naturalised Cypriot, that his parents had died and he had no other links with Greece, that he owned
immovable property in Cyprus acquired through bank loans guaranteed by Cypriots which he must now repay
in order for the debtors to be released, that he stands to receive money from debtors whom he has sued and
that his expulsion would prevent him from settling these obligations. The authorities nevertheless decided that
he ought to be expelled because the public interest in combating crime prevails over his private interest to
reside in Cyprus. The court rejected the arguments of the authorities and found that the decision as to the
applicant’s expulsion was inadequately investigated and insufficiently justified, failing to take into account
important dimensions from the applicant’s personal circumstances, namely the fact that he had given
testimony to the police about the drug traffickers for whom he was transporting the drugs and that his wife
had shared custody of her children from a previous marriage and would have been unable to join him in
Greece.

Main reasoning
/

Although the authorities had listed the applicant’s circumstances in the justification letter, the outcome in fact
showed that these had been ignored in the final decision. The authorities decided for the applicant’s expulsion
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argumentation
(max. 500
chars)

solely on the basis of his criminal conviction, in violation of Article 35 of Law N.7(1)/2007 (corresponding to
Directive Article 33) without fulfilling the requirements of Articles of 29, 30 and 31 of Law N.7(1)/2007
(corresponding to Directive Articles 27, 28 and 29 respectively).

The authorities’ argument that there was a probability of a relapse was unfounded and unjustified, because no
evidence was produced to show the factual premise of such a probability. On the contrary, the fact that the
applicant had cooperated with the police in the prosecution of drug traffickers appears to suggest that such a
relapse was not likely.

Key issues
(concepts,
interpretations
) clarified by
the case (max.
500 chars)

A person’s prior conviction can be taken into account only to the extent that the conduct leading to the
conviction amounts to a public order risk. Convictions cannot automatically lead to expulsions; the authorities
have to take into account the convicted person’s present personal conduct and the risk which this poses to
public order. Justifications which do not relate to the particulars of the case or which rely on general
considerations regarding combating crime are not acceptable.

In the CJEU ruling in Tsakourides,*? drug trafficking was held to meet the test of a public order threat, whilst
the combating of drug trafficking by organised groups may be classified as ‘an imperative public security
reason’. This however does not lead to the conclusion that all persons convicted of drug related offences must
automatically be expelled. The authorities must conduct an individual examination of the facts of each case
and must establish that the expulsion is absolutely necessary due to the exceptional seriousness of the threat
and ensure that this aim cannot be achieved with less serious measures. In assessing the seriousness of the
public order threat, the authorities must take into consideration the degree of participation of the affected
person in the crime and the potential risk of recurrence, which must be weighed against the risk of detaching a
Union citizen from the state to which he is essentially integrated.

42 CJEU, C-145/09, Land Baden-Wurttemberg v. Panagiotis Tsakouridis J, 23 November 2010.
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Results (e.g.
sanctions) and
key
consequences
or implications
of the case
(max. 500
chars)

The expulsion order was annulled and the respondents were ordered to pay the applicant’s costs. This was a
single judge bench.

Key quotations
in original
language and
translated into
English with
reference
details (max.
500 chars)

Anod Ta 60a kolvonoineénkav aTov aITnTh WG alTIoAoyia Kal YEVIKOTEpA anod 6oa ¢paivovTal 0To PAKEAD WG
aITioAoyIka oTolxeia, NpokUNTEl OTI N ava@opd o€ KivOuvo UNOTPONNG TEBNKE O ouvAPTNON KE TIC NPAEEIC Nou
odnynoav oTnv noivi Kal Jovo, Xwpic va diepeuvnBei NepaITEPW Kal va ANPOei unown n HETAYEVEDTEPN
OuUMnEPIPOPA Tou... 'HON, oTnv anogacn Tou Kakoupyiodikeiou €ixe kaTaypa®ei 0TI o aITnNTAG ATav anAwg
METAQPOPEAC TWV VAPKWTIKWY NOU avnkav o€ aAAo Npoowno, To OVOUA TOU OMoiou 0 aITNTNG €iXE anoKaAUWEl
oTnNV acTuvoia.

AuTn n nTuxn dgv anacxoAnoe kai €Tal Osv £xel €EnynOei n mBavoAdynon unoTponnc ni TnG onoiag,

KaT 'ouaciav, BacioTnke n andpacn yia aneAacn, 0 cuvapTnon KE TN METENEITA BETIKI CUPNEPIPOPA TOU

aitnTi. ‘OTav n d10iknon €nIKAA&iTal ENITAKTIKOUC AOYoucg dnUOCIag acPAAEglac, avapeveTal, Onwc anopacioTnke
oTnv unobeon Toakoupidn, va oToIXEIOBETEI OxI JOVO OTI undpxel NPoaBoAn TNG dNUOCIAcg aopaAAelag, aAAda kal
OTI N NpooBoAn auTn cival 1Id1aITépwg goBapr). TouTo anokAeiel onoladnnoTe YevIKoAoyia kal, avTIBETwWG,
EMIBAAAEI BETIKA KAl GUYKEKPIKEVN OTOIXEIOBETNON. AvapevoTav, ouvenwg, va dlepeuvnOei kal va aglohoynbei n
OAN OUMNEPIPOPA TOU AITNTN, NEPIAAUBAVONEVNG TNG LETAYEVEDTEPNG TOU OTAONG, WOTE vad Yivouv
OUYKEKPIMEVEC OIANIOTWOEIC KAl O NEPINTWON NOU AUTEC Ba kaTeEAnyav o anelaon, va doBsi aiTioAoyia nou va
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€ENYEi KATA OUYKEKPIYEVO TPOMO YIATI N NPOCWNIKI CUUNEPIPOPA TOU aITnTr), O0DOUEVOU KAl TOU NEPIOPICHEVOU
BaBuoU eunAOKAC TOU OTNV €YKANUATIKR dpacTnpliOdTNTA, OUVIOTA EVECTWOA aneiAn katd Tng dnuoaoiac Taéng,
€av OVTWC OUVEPYAOBNKE WE TNV ACTUVONIa KAl TNV €vvoun Ta&n os Babuod nou va dwoel papTupia evavTiov Tou
IDIOKTATN TWV VAPKWTIKWV. H digpelivnon auTng TG NTUXAG Kal n airioAdynaon TngG ATav avenapkng.

Translation:

It is clear from what was communicated to the applicant as a statement of reasons and generally from all that
was on file by way of justification that the reference to a risk of relapse was made in relation only to the acts
which led to his imprisonment without further investigation and without taking into account the applicant’s
subsequent conduct... Already, in the judgment of the Assize Court, it was recorded that the applicant was
merely a carrier of drugs belonging to another person whose name the applicant had disclosed to the police.

This aspect was not considered and therefore the probability of relapse, on which the expulsion decision was
premised, was not justified by taking into account the subsequent positive conduct of the applicant. When the
administration relies on overriding reasons of public security, it is expected, as decided in the case of
Tsakouridis, to establish not only that there is a breach of public security but also that this violation is
particularly serious. This excludes any generalities and instead imposes a duty for positive and concrete
justification relying on facts. One would therefore expect that the authorities would investigate and assess the
applicant's entire behaviour, including his subsequent conduct, in order to arrive at specific findings and, in the
event that these would lead to expulsion, to provide justification explaining in a specific way why the
applicant’s personal conduct constitutes a present threat to public order, given his limited degree of
involvement in criminal activity and if he indeed cooperated with the police to the extent of giving testimony
against the owner of the drugs. The investigation of this aspect and the justification were insufficient.

Has the
deciding body
referred to the

No.
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1.13 The Viorel case

20 May 2014
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Deciding body
(in original
language)

AvoTaTo AikaoTnplo Kunpou, AvaBswpnTikn Aikalodoaoia

Deciding body
(in English)

Supreme Court of Cyprus, Review Jurisdiction

Case number
(also European
Case Law
Identifier
(ECLI) where
applicable)

1064/2012

Parties

Anghel Viorel v. The Republic of Cyprus through the Ministry of the Interior

[In original language: Anghel Viorel v. Kunpiaki¢ Anpokpariag JEow Tou Ynoupyou EowTepikwVv]

Web link to the
decision (if
available)

http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros 4/2014/4-201405-1064-
12apof.htm&qgstring=viorel
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https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do
http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2014/4-201405-1064-12apof.htm&qstring=viorel
http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2014/4-201405-1064-12apof.htm&qstring=viorel

Legal basis in
national law of
the rights
under dispute

Articles 29-35 Law N. 7(1)/20074® transposing the Free Movement Directive (corresponding to Directive Articles
27-33).

Article 146 of the Cypriot Constitution** which provides for the right to apply for judicial review of an
administrative act.

Key facts of
the case (max.
500 chars)

The applicant, a Romanian national, came to Cyprus in 2007 and was arrested in 2012 on suspicion of serious
violent crimes. A police investigation collected information against the applicant connecting him to conspiracy,
assault, unlawful gathering, riot, theft, grievous bodily harm and working as a private guard without license.
He was never prosecuted. Instead, the Minister of the Interior declared him to be an unwanted immigrant
under the national immigration law*® and issued orders for his detention, expulsion, and exclusion for ten
years, on the ground that he represented a genuine, present and sufficiently serious threat to the Repubilic,
taking into account that he was single, his family lived in Romania and had no ties with Cyprus. The orders
were executed and he was expelled to Romania. He filed an application for judicial review claiming that the
decision was inadequately investigated and was unjustified, that it relied on general and unconfirmed
information as regards his involvement in crime, that mere suspicions without proof cannot trigger Article 29 of
Law 7(1)/2007 (corresponding to Directive Article 27), that the principle of presumption of innocence was
infringed. The court concluded that the applicant’s expulsion was a lawful exercise of the state’s sovereign right

43 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O nepi Tou AIkaiwPATog TWV

oAtV Tn¢ Evwong kai Twv MeAwv Twv OIKoyeVEIV TouG va KukAo@opouv kai va Aiauevouv EAsuBepa otn Anuokpartia Nopoc Tou 2007), N. 7(1)/2007.

44 Cyprus, The Constitution of the Republic of Cyprus, accessed on 20 April 2017.
45 Cyprus, Aliens and immigration law (O nepi AAAodanwv kai MeTavaoreuoswsg Nopog), Cap 105, Article 6 (1) (g), accessed on 20 April 2017.
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to control the presence of foreigners in its territory and rejected this application, ruling that the administrative
orders were duly investigated and justified and there was no violation of the applicant’s rights.

Main reasoning
/
argumentation
(max. 500
chars)

The national immigration law entitles the immigration authorities to declare a foreigner a prohibited migrant
where there is testimony that this person may behave in a manner posing a risk to public order.*® The decision
for his expulsion was duly investigated and justified, even though the applicant had refused to acknowledge
receipt of the letter setting out these reasons and his rights. Article 30 of Law 7(1)/2007 (corresponding to
Directive Article 28) was complied with and the principle of proportionality was adhered to. The authorities
could only have relied on information which the applicant had given to them (that he was single and had no
family in Cyprus) and did not have to consider information that he had a child in Cyprus attending school,
which was subsequently offered by the applicant.

Key issues

A conduct may amount to a genuine, present and sufficiently serious threat even in the absence of a conviction

(concepts, from the court, so long as there is information from reliable sources which give rise to concern regarding the

interpretations | presence of a foreigner in Cyprus. Even mere general indications pointing to a potential problem may suffice.

) clarified by The state is under no obligation to support its decision to expel a foreign national with evidence to justify in a

the case (max. | strict and affirmative manner that a person represents a genuine, present and sufficiently serious threat. The

500 chars) court is in no position to evaluate reasons of public security; this is a matter within the exclusive jurisdiction of
the executive.

Results (e.g. The expulsion order and the re-entry ban were confirmed as valid. The applicant is prohibited from returning to

sanctions) and | Cyprus. This was a single judge bench.

key

consequences

or implications

46 1bid.
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of the case
(max. 500
chars)

Key quotations
in original
language and
translated into
English with
reference
details (max.
500 chars)

Aev undapxel kapid napapiaon Tou Tekunpiou abwoTtntac. To apbpo 6(1)(0) Tou Kegp. 105, oTo onoio eniong
BaoioTnke n npooBaAAouevn npa&n didel Tn duvaToTNTa KNPUENG ATOPOU WG ANAYOPEUPEVOU PETAVAOTN £EPOCTOV
and papTupia To AToUo «EVOEXETAI» VA CUMNEPIPEPOEI KATa TETOIO TPOMO MOU va gival enikivduvo yia Thv
nouxia, Tn dnuoaia TA&n N va NpokaAeoel £xOpa HETAEU TwV NOAITwV TNG AnuokpaTiag, (Adnan Ashgar v.
Anuokpariag, unob. ap. 726/2011, nuep. 30.6.2011).

H anéAaon npenel BePBaiwg va 1Id0wbei uno To npiopa Twv Adywv €ni Twv onoiwv anogacioTnke. Kal auTtoi, 0nwg
eEnynbnke Ndn ocuvapTwvTal Npog BEuaTa acPaAeiag kai dnuoaoiag Tagng. =Ttnv Eddine v. Angokpariag - nio
navw -, N OAopEAEIa Bewpnoe aKONN Kal YEVIKEG eVOEIEEIG Nepi evdEXOUEVOU NPOBAANATOC 0T Baon
NANPOYPOPIWV MoU EUAOYWC NPOKAAOUV avnouxia, wg enapkeic. Kal, onwg Aéxbnke kal oTnv Kapsaskis k.d. v.
Anuokpariag, ouvekd. unob. ap. 290/2012, 291/2012 kai 203/2012, nuep. 20.2.2013, n dioiknaon Oev EXEl
UMOXPEWON NApoxXnG onolwvannoTe eENyNoswyV yia TNV €kdoaon diaTaypaTog anayopeuong €100dou aAAodanou
yla okonoug acpaAieiac. To AikaoTnplo v Epeuva Toug AOYoUG NOU ouvanTovTal He BENATA KPATIKNG
aoc@aAeiag nou eival kaTt ' €EoxNV £€pyo TNG €KTEAECTIKNG €Eouaiag. Ta idia AéxBnkav kal otnv Kolomoets v.
Anuokpariag (1999) 4 A.A.A. 443, oo 0TI n dioiknon €Xel eupeia dIAKPITIKN EUXEPEIA KAl EEouaia yia aneAaon
aAlodanwv, eEouacia n onoia 6Tav ouvapTaTal Npog KivOuvo oTNV €0WTEPIKN TAEN Kal TNV €OVIKA aoc@aAeia, sivai
akoun nio nAateid, (Mushtag v. Anuokpariag (1995) 4 A.A.A. 1479).

Translation:
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There was no breach of the presumption of innocence. Article 6 (1) (g) of Cap 105, on which the contested act
was also based, provides for the possibility of declaring a person a prohibited immigrant if it emerges from
evidence that the person "is likely” to behave in such a way so as to be a threat to peace and public order or to
create enmity among the citizens of the Republic (Adnan Ashgar v. Republic, Case No. 726/2011, dated
30.6.2011).

Expulsion must of course be seen in the light of the reasons for which it was decided. And, as explained above,
they are related to security and public order. In Eddine v. Republic - above, the Court’s full bench ruled that
even general indications of a possible problem on the basis of information that is reasonably worrying will
suffice. And, as said in Kapsaskis et al. v. The Republic, Case No. 290/2012, 291/2012 and 203/2012, No.
20.2.2013, the administration is under no obligation to provide any explanation for the issue of an alien's entry
ban for security reasons. The Court does not investigate reasons of public security, which are primarily issues
of the executive branch. The same was said in Kolomoets v. Republic (1999) 4 AA 443, in that the
administration has a wide discretion and power to expel aliens, a power which, when related to a risk to
internal order and national security, is even wider (Mushtag v. Republic (1995) 4 AA 1479).

Has the
deciding body
referred to the
Charter of
Fundamental
Rights? If yes,
to which
specific article.

Yes, Articles 45 and 52.
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1.14 The llieva case

27 January 2017

Al0IKNTIKO AIKAOTHPIO

Administrative Court
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Case number
(also European
Case Law
Identifier
(ECLD) where
applicable)

232/2013

Parties

Tatyana llieva and Petar Georgiev Petrov v. The Republic of Cyprus through the Director of Welfare Services

[In original language: Tatyana llieva and Petar Georgiev Petrov v. Kunpiakn¢ AngokpaTiag Heow AleuduvTplag
Ynnpeolwv Kolvwvikng Eunuepiac]

Web link to the
decision (if
available)

http://cylaw.org/cgi-bin/open.pl?file=administrative/2017/201701-232-
2013.html&qgstring=%E1%ED%E1%F0%E7%F1%2A%20and%202011

Legal basis in
national law of
the rights
under dispute

Article 27(1)of Law N. 7(1)/20074" transposing the Free Movement Directive (corresponding to Directive Article
7(1)(b)).

Article 146 of the Cypriot Constitution*® which provides for the right to a apply for judicial review of an
administrative act.

47 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O nepi Tou AIKai®uaTog Twv

oAtV Tn¢ Evwong kai Twv MeAwv Twv OIKoyeVEIDV TouG va KukAo@opouUv kai va Aiauevouv EAsuBepa otn Anuokpartia Nopoc Tou 2007), N. 7(1)/2007.
48 Cyprus, The Constitution of the Republic of Cyprus, accessed on 20 April 2017.
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Article 2 of the law on public benefits*® which defines disability for the purpose of determining eligibility to
public benefit.

Key facts of
the case (max.
500 chars)

The applicant was a Bulgarian national who lived and worked in Cyprus for a number of years. In 2010 she
stopped working for health reasons and applied for a public benefit. Although initially the authorities had found
that she met the definition of disability in the relevant law,*° they subsequently changed this finding and
rejected her application on the ground that she had not worked for a year, which disqualified her from
eligibility, and additionally her husband had high social insurance contributions who should therefore be
responsible for his family’s maintenance costs without resorting to the state for assistance. The Welfare
Services pointed out that the family’s right to reside in Cyprus as Union nationals had been granted on the
explicit condition that the applicant’s husband would undertake all maintenance and medical costs of himself
and his family so as not to become a burden on the Cypriot welfare system. The Welfare Services sought to
further justify their decision citing information from an anonymous source that the applicant was not confined
to a wheelchair, as she was claiming. The anonymous source had further informed the Welfare Services that
the applicant owned two apartments in Bulgaria and that her husband was, in addition to his main job, working
extra in the afternoons and on holidays.

The applicant applied for judicial review of the decision to reject her application for public benefit on the
ground that it was inadequately investigated, unduly justified, issued in bad faith and amounted to an abuse of
power. The applicant argued that administrative discretion was exercised for purposes other than those
foreseen in the law, aiming to deprive her of her rights and to exclude her from welfare support. With

4 Cyprus, Law on public benefits and services of 2006 (O nepi Anuociwv BonBnudTtwv kai Yanpeoidv Nopo¢ Tou 2006) as amended, N. 95(1)/2006.

50 1bid.
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references to CJEU case law, to Article 18 of the Treaty for the Functioning of the EU and to the Free
Movement Directive, counsel for the applicant argued that the Welfare Services’ treatment of this case
amounted to nationality discrimination prohibited by law. In response, the Welfare Serivces cited the CJEU
ruling in Dano®! in order to claim that EU citizens cannot move to other countries with the sole purpose of
acquiring benefits.

Main reasoning
/
argumentation

(max. 500
chars)

Although there was medical evidence that the applicant was unable to work, the Welfare Services unjustifiably
decided that she did not meet the definition of disability, as a result of having relied on anonymous and
uneverified allegations about the applicant’s state of health. The administration’s argument that the applicant’s
husband had undertaken his family’s maintenance and medical costs as a precondition for being granted the
right to residence was not supported by legal justification. The invokation of the ruling in Dano introduced by
the respondents for the first time at the stage of the judicial process, were rejected by the court as ex post
reasoning because no such reference was included either in the decision communicated to the applicant or in
the pleadings. The Court therefore annulled the rejecting decision without commenting on the merits of Dano
in relation to this case or on the applicant’s claim of nationality discrimination. The Welfare Services’ decision
to reject the application was anulled because it had been poorly investigated and inadequately justified.

Key issues
(concepts,
interpretations
) clarified by
the case (max.
500 chars)

The court clarified that the public benefits law provides that persons with disabilities may be eligible for public
benefit relying solely upon the element of disability, even if they are in gainful employment.>? The issue in the
case at hand should therefore be solely whether the applicant met the definition of disability or not. Once this
was established, all other reasons cited by the Welfare Services were irrelevant and non-consequential. The
fact that the applicant had not worked for a year or that her husband had a well- paid job do not relate to the
question whether or not the applicant was a person with disability. Having initially decided that the applicant
met the definition of disability, the Welfare Services had an increased duty to introduce adequate and objective

51 CJEU, C-333/13, Elisabeta Dano, Florin Dano v. Jobcenter Leipzig, 11 November 2014.
52 Cyprus, Law on public benefits and services of 2006 (O nepi Anuogoiwv BonBnudtwv kai Ynnpeoiwv Nopog Tou 2006) as amended, N. 95(1)/2006,

Article 3(10).
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evidence to justify the reversal of their earlier finding. Such evidence could not be exhausted in a single visit to
her house by a welfare officer or anonymous sources as to her health condition. The court pointed out that the
public benefit law itself provides for a procedure of assessment by a medical council of an applicant’s ability to

work, which was not followed in this case.

Results (e.g.
sanctions) and
key
consequences
or implications
of the case
(max. 500
chars)

The court found in favour of the applicant and annulled the decision of the Welfare Services by which the
applicant’s application for public benefit had been rejected. The applicant is hereafter free to file a fresh
application, relying upon precedent that the previous rejection was ruled unlawful. However, the nature of the
judicial review process is such that the Welfare Service may, upon receiving a fresh application, reject it again
relying on a different justification. At the time of writing, there were no further developments in this regard.

Key quotations
in original
language and
translated into
English with
reference
details (max.
500 chars)

Ta id1a 1oxUouV gv NOANOIC Kal avapopikda pe Tn 0sUTEPN Napaypago TnG NpooBAAAOUEVNG ano@aong, onou
ava@epeTal OTl, CUPNPWVA PE OXETIKN €MICTOAN Tou TuRuatog Apxeiou MANnBuopoU kal MeTavaoTeuong,
napaxwpnonke adsia diaugovng oTnV aIThTPIA Kal Ta naidid Twv diTNTwV, apoU NPonyoUHUEVWG O AITNTAG, ME
ypanTn dnAwor) Tou, gixe avaAdBel oAa Ta €€oda diaTpoPnc, dIaPoVAC, CUVTAPNONG KAl 1IaTPOPAPHAKEUTIKNAG
nePIBAAWNG Toug «waoTe va unv eneABouv unepUeTPo BApoc TnNG Kunpiakng Anuokpariac». And To GUYKEKPIKEVO
AekTIKO TNC anogaong Osv evTonilovTal oUTE Ol VOMIKEC JIATAEEIC €ni TwV onoiwv oTnpixBnke autn n B€on TNG
Aloiknong, aAA' oUTe kal og nola d1aTta&n vopou oTnpileTal €va TETOIO KPITHPIO, WG auTd nou enikaAouvTal ol
ka®' wv n aitnon yia Tnv andéppiyn TNG aiTnong TNG AITATPIAC, JE anoTEAECOHA va ugioTaTtal kai naAr ATnua
aduvapiag dIEVEPYEIQC TOU ANAITOUNEVOU JIKAOTIKOU EAEYXOU.
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H ka Kapakavva oTtnv ayopeuon TnG avaPepel 0TI n aiTioAoyia Tng €nidikng anogaong dpadleral oto apbpo
3(4) Tou Nopou kal eionyeital 0TI ue Baon Tn dEoPeUON Nou €dwOE 0 AITNTAC OTI avaAauBavel EE0OAOKARPOU TN
ouvTAPNON TN AITATPIAC, oudENOTE Ba Enpene va napaxwpnOei og autrv avannpiko snidoua. Mapaneunel de
oTnv npoavagepbeioa anog@aon Dano Tou A.E.E., n onoia, cUpg@wva Ye Tn cuvhiyopo Twv Kab' wv n aitnon,
anoTeAEl VOUIKO €peiopa TNG €nidikng andgpaonc. QoTooo, Ta nio Navw dsev avaPepovTal aTnV NPooBaiAopevn
anégaaon. O1 Io0XUPICHOI TNG oUVNYOPOU TwV KAB' wv n aitnon ouvioToUV €K TwWV UCTEPWV AITIOAoyid, n onoia
dev €ival emiTpenTr). Kata ndyia kai diaxpovikn €ni Tou BEpaToc vopoAoyia, n aiTioAoyia npénel va diveral kata
Tov ouoIwdn XpOvo TNG €kdoonc TNG NPAENC Kal TO MEPIEXOPEVO TNC YPANTAC ayopeuoncg TNG dIknyopou Twv kad'
wvV n aitnon dev pnopei va BewpnBei wg artioAoyia Tng npooBaiiopevng npdéng (BA. ZTépavog ®dpdaykou,
avwTepw, EAmvikn Mewpyiou v. Anuokpariag (1991) 4 A.A.A. 4104 ka1 XpioTiva Toiavtn K.a. v.
AieuBuvtn Tunuarog MoAgodouiac kai OIkNoewg (2008) 4 A.A.A. 824).

Translation:

To a large extent, the same applies to the second paragraph of the contested decision, which states that,
according to a letter from the Department of Population Archives and Immigration, the applicant’s husband
was granted a residence permit for himself and his family after the applicant had made a written statement
that he would bear all the costs of food, accommodation, maintenance and medical care "in order not become
a disproportionate burden on the Republic of Cyprus". It is not possible to locate in the wording of this decision
the legal provisions on which this administrative position was based, nor the provision of the law on which such
a criterion is based, such as that relied on by the respondents for the rejection of the application of the
applicant, as a result of which there emerges a problem in carrying out the necessary judicial review.

In her statement, Mrs. Karakanna (counsel for the respondent) states that the reasoning of the contested
decision is based on Article 3 (4) of the Law and suggests that, on the basis of the commitment of the
applicant’s husband to take full care of the applicant, she should never have been granted a disability
allowance. She refers to the judgment in Dano, cited above, which, according to the respondents’ lawyer,

89




constitutes the legal basis for the contested decision. However, Dano was not mentioned in the contested
decision. The allegations made by the respondents’ lawyer amount to ex-post reasoning, which is not allowed.
According to established precedent, the statement of reasons must be given at the material time of the
adoption of the act; the content of the respondents’ statement of defence cannot be regarded as justification
for the contested act (see Stefanos Frangou, above, Elpiniki Georgiou v. the Republic (1991) 4 AA 4104, and
Christina Tsianti et al v. The Deputy Director of the Department of Urban Planning and Housing (2008) 4 AAD
824).

No.

1.15 The Borisov case
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29 July 2015

AvwTaTo AikaoTnplo Kunpou, AvaBswpnTikn Aikalodoacia

Supreme Court of Cyprus, Review Jurisdiction

213/2013

Borislav Borisov v. The Republic of Cyprus through the Ministry of the Interior
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[In original language: Borislav Borisov v.Kunpiakng Anpokpariag péow Ynoupyeiou ECwTepIk®V]

Web link to the
decision (if
available)

http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros 4/2013/4-201307-213-
2013..htm&qgstring=Borislav%20and%20Borisov

Legal basis in
national law of
the rights
under dispute

Article 146 of the Cypriot Constitution®® which provides for the right to apply for judicial review of an
administrative act.

Article 11 of the Constitution®* (right to liberty) and Article 5 of the ECHR.

Articles 29, 30, 32 and 34 of Law N.7(1)/2007°° transposing the Free Movement Directive which corresponds to
Directive Articles 27, 28, 30 and 32 respectively.

Key facts of
the case

(max. 500
chars)

The applicant was a Bulgarian national who lived in Cyprus since 2011 and worked in various jobs. In 2013, he
was arrested on suspicion of conspiracy to commit a crime, blackmail, demanding property by threat, threat,
and possession of weapons, carrying arms, participating in a criminal organisation and possession of drugs.
Detention and expulsion orders were issued against him on the ground that he was a real and present threat to
public order, having taken into account his relation with Cyprus and with his country of origin. The decision
was taken relying on a two page report submitted by the police which set out information against five persons

53 Cyprus, The Constitution of the Republic of Cyprus, accessed on 20 April 2017.

54 |bid. accessed on 12 July 2017.
55 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O nep/ Tou AikaiwuaTog TwV

oAtV Tn¢ Evwong kai Twv MeAwv Twv OIkoyeVEIDV TouG va KukAo@opouUv kai va Aiauevouv EAsuBepa otn Anuokpartia Nopoc Tou 2007), N. 7(1)/2007.
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including the applicant regarding their involvement in the aforesaid offences. The report was supported by a
note describing the nature and quality of the police information, which emanated from three different named
sources, two of which had personal knowledge of the activities and facts.

Main reasoning
/
argumentation

(max. 500
chars)

The applicant argued that:
o the decision for his expulsion infringed his right to a fair hearing under the principles of natural justice;

e his expulsion was ordered merely upon the recommendations of the police without the authorities ever
verifying the information invoked by the police;

e the decision for his expulsion infringed his right to be informed of the public policy grounds on which the
expulsion decision was based (Directive Article 30);

e his personal circumstances, his integration in Cyprus and his links with his country of origin were not
taken into consideration, thus infringing Article 30 of the free movement law®® (corresponding to
Directive Article 28.1) (He argued that the administration failed to take into account the fact that he had
his family in Cyprus, he was engaged to a woman residing in Cyprus and had no longer any links with
his country of origin.);

o the ten-year re-entry ban infringed Article 34(1) of the free movement law (corresponding to Directive
Article 32.1).

56 1bid.
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The court found that:

¢ the detention and expulsion decisions do not constitute sanctions nor are they of disciplinary
character and therefore no right to a hearing arises; the applicant had the right, which he exercised,
to present his views in the course of the judicial review proceedings which he initiated;

e the police information on which the expulsion decision was based was sufficient in order for the
competent authority to conclude that the applicant was a threat to public order or safety, as foreseen
under Article 29 of the free movement law®’ (corresponding to Directive Article 27);

e the authorities also failed to inform the applicant precisely and in full of the public policy grounds on
which the expulsion decision relied upon (Even though counsel for the respondents insinuated that
providing any additional details regarding the factual basis of the decision would run contrary to the
interests of the state, this statement was not substantiated with arguments; in fact the offences
which the applicant was suspected of were usual offences under the Criminal Code which did not
appear to affect the safety of the Republic.);

¢ the justification offered by the administration purporting to satisfy Directive Article 28.1 was
insufficient (The two page document merely stating that the applicant had no links with Cyprus and
that his family lives in Bulgaria do not prove that all relevant data were investigated, collected and
assessed, as required by the law. The authorities offered no reason to show how they arrived at the
conclusion that he had no links with Cyprus.);

5 1bid.
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e although the applicant’s argument that the 10 year re-entry ban infringed Directive Article 32.1 was
not correct, the authorities had a duty to inform the applicant of his right to apply for the lifting of
this ban in three years.

Key issues The information which might lead to an expulsion on public policy grounds under Article 27 of the directive

(concepts, does not need to be specific; even general indications about the existence of a problem would suffice and any

interpretations | doubt should be interpreted in favour of the Republic.

) clarified by

the case (max. | 'he mere invocation of the legal basis of the expulsion decision without any information about the factual base

500 chars) of the decision does not satisfy the duty cast on the authorities by Directive Article 30.2. The duty to inform
the applicant of the factual reasons leading to the decision for his expulsion is increased when the offences he
is suspected of are common criminal law offences and there are no public safety implications at stake.

Results (e.g. The application was successful and the challenged administrative acts for the applicant’s detention and

sanctions) and | expulsion were annulled.

key

consequences

or implications
of the case
(max. 500
chars)
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Key quotations
in original
language and
translated into
English with
reference
details (max.
500 chars)

O1 nio navw e&nynoeig nou npoBaiAovTal and nAeupdg dioiknong Ogv €ival IKAVONoINTIKEG WOTE va deiEouv
CUMMOP®WON Npog TIG Npovoleg Tou Nopou. OUTE To AITO NeEPIEXOUEVO £vOC evTUNOU Yia BeBaiwon Eyypagnig
nou €ixe unoBANOei MOAAOUC PNVEG NMPONYOUHEVWCG Ba ATav dpKeTd, oUTE KAl TO EVTUMNO MouU UnEypaye o Mevikog
AleubuvTnC Tou Ynoupyeiou avapeEpovTac 0Tl 0 aITnNTNC Oev €XEl Kaveva deopo Pe TN AnuokpaTia 6a nrav
apkeTo, oUTe BEBala kal Ta dUo auTd eyypaga padli cuvlBeTouv TNV €IKOva digepelivnong, anokOuIonG Kal
a&loAoynonc Twv oToixeiwv nou anaitei o Nopgog va AngBouv unown. To OTI 0 aIiTnTAC Ogv £XEl KAVEVa OEOUO HE
TNV KUnpo, 1| KaAUTEPa To €av 0 aITNTNG €Xel 1 01 deopouc pe Tnv Kunpo, €ival €va and Ta {nToUheva nNpog
dlakpiBwaon kai 0xI €va anod Ta dedopéva. Moubeva dev eEnyeiTal nwc fxOn n dioiknon oTo cuPnNEpAcua
avunapé&iag onoloudnnoTte deagpou Tou aiTnTn Ke TNV Kunpo. O airnTng avTifeTa, ionyeital 0TI ano 1o 2006 &xel
TNV OIKOYEVEIa Tou oTnVv Kunpo kal 0x1 otn BouAyapia, pye Tnv onoia €xel anokowel deopoug, Kal OTI EXEI
appaBwviacTei Je KoneAa n onoia diapevel otnv Kunpo.

'Onwg ekdnAa nNpokUNTel and To KEIMEVO TNG N0 NAVw €NIOTOANG, 0 HOVOG AOYOoG Tov onoio didel To kab ' ou n
aiTnon oTov aITnNTA yia Tn AngOcioa anod@aon, €ival To yeyovog 0TI BewpnOnKe OTI N NPOCWNIKI TOU
OUMMEPIPOPA OUVIOTA NPAYHATIKN, EVEOTWOA KAl ENAPKWS coBapn aneiin ennpealouca Tn dnuooia Ta&n Tng
AnuokparTiag («it was considered that your personal conduct represents a genuine present and sufficiently
serious threat affecting the public order of the Republic.»)

AUTOG 0 AOYOG €ival €kdnAa avenapkng kal kaBoAou dev pnopei va BewpnOei OTI IKavonolei TN VOUOBETIKA
anaitnon 6nwg o aITNTNG EVNHEPWVETAI «ENAKPIBWG Kal NANpwc yia Toug Aoyoug dnuooiag Taéng ..... » €ni TV
onoiwv ornpileTal n AngBeioa ano@aon. AnAd Pe TNV nio navw nAnpo@opnon, diveTalr oTov aiTnTn HOVO N
VOUOBEeTIKA Bdon oTnv onoia pnopouce va evepynoel N dloiknon, NANV Opwg Ogv Tou dideTal KAPMIA
NANPoOPOPNCN WG NPOG TOUG AOYOUG YIia TOUG Onoioug KpiBnke oTnV NEPINTWON TOU OTI OTOIXEIOBETEITAlI AQUTA N
Bdaon. Ma va 1o B€o0w nio anAd, oTnVv NPOKEeiPeVN NEPINTWON, KPIBNKe OTI 0 AITNTAG cuvioToUCE coBapn aneiin
yia Tn dnuoaoia Ta&n kal auto Tou kolvonoindnke. ‘OuwG auTn €ival N VouoBeTIKR Baon oTnv onoia Bpiokel
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€peiopa n NnpooBaiAopevn anogaaon, ol de Adyol, enakpiBeic Kal NANPEIG OTOUC onoioug oTnpixdnke n dioiknon
yla va OToIXEI00ETACEI TNV AanaIToUPEVN VOUOBETIKN Baon, dev yvwaoTonoinbnkav oTov aiTnTh JE TNV
npoavagepBeioa eniOTOAr, Napd TNV NePi AvTIBETOU VOUOBETIKN €niTayn.

Translation:

The above explanations presented by the administration are not satisfactory so as to prove compliance with
the provisions of the Law. Neither the simple content of a Registration Certificate submitted several months
earlier would suffice, nor the form signed by the Permanent Secretary of the Ministry indicating that the
applicant had no connection with the Republic would suffice and certainly not the combination of both can
compose the image of having investigated, collected and evaluated the data which the Law requires to be
taken into account. The fact that the applicant has no connection with Cyprus, or rather whether or not the
applicant has links with Cyprus, is one of the queries for calibration rather than one of the data. Nowhere is it
explained how the administration came to the conclusion that there is no link between the applicant and
Cyprus. The applicant, on the contrary, suggests that since 2006 he has his family in Cyprus and not Bulgaria,
that he has severed his links with Bulgaria and that is engaged to a girl who lives in Cyprus.

It is clear from the wording of that letter that the only reason given by the respondents to the applicant for
their decision is that his personal conduct was deemed to constitute a genuine, present and sufficiently serious
threat affecting the public order of the Republic (“it was considered that your personal conduct represents a
genuine and sufficiently serious threat to the public order of the Republic.”)

This reason is clearly inadequate and cannot in any way be deemed to satisfy the legislative requirement that
the applicant be informed “precisely and in full of the public policy grounds” on which the decision was based.
With the above information the applicant is given only the legislative basis on which the administration could

act but has not been given any information as to the reasons why it was found in his case that such basis was
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established. To put it more simply, in the present case, it was considered that the applicant constituted a

serious threat to public policy and this was communicated to him. However, that is the legislative basis on
which the contested decision is based, and the precise and complete reasons on which the administration

relied in order to establish the requisite legal basis were not communicated to the applicant in the above-

mentioned letter despite the legislative requirement to the contrary.

Has the No.
deciding body
referred to the
Charter of
Fundamental
Rights? If yes,
to which
specific article.

2. Table 2 — Overview

Court decisions in Cyprus are not archived per subject and it is not possible to have an accurate number of cases decided on
any particular ground.®® From a key word search into the electronic databases, it emerges that the vast majority of cases
concern the right to move and reside freely, however this method of search cannot lead to accurate results. There are no

58 See for instance the archives of the Supreme Court.
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http://www.supremecourt.gov.cy/judicial/sc.nsf/DMLStData_archive_gr?OpenForm

cases on the right to vote and stand as candidates, on the right to diplomatic protection of any member state or on the right
to petition. There are two cases where nationality discrimination was examined amongst other grounds for seeking to annul
administrative orders of expulsion. These were reported above and are listed below.

There were cases where it was clear from the facts that there was an issue of discrimination, but this was not taken into
account in the decision of the court. Instead, applicants tend to rely on grounds which are easier to prove, such as
inadequate investigation or justification of the decision. Such was the case of llieva, a Bulgarian national living in Cyprus who
succeeded in annulling an administrative decision not to grant her a disability benefit, reported above. The administrative
decision had sought to rely on a personal undertaking demanded from her husband that he would undertake all maintenance
and medical costs of himself and his family, as a precondition for the right to reside in Cyprus.>°®

non-discrimination on grounds the right to the right to vote | the right to the right to
of nationality move and and to stand as | enjoy petition
reside freely in | candidates diplomatic
another Member protection of
State any Member
State
Please provide | Two decisions, both reported n.a. 0 0 0
the total above: the Bekefi Case (1.7) and The law on
number of the O.F.U. case (1.10). diplomatic

national cases

59 Cyprus, Administrative Court, Tatyana llieva and Petar Georgiev Petrov, Case No. 232/2013, 27 January 2017.
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http://cylaw.org/cgi-bin/open.pl?file=administrative/2017/201701-232-2013.html&qstring=%E1%ED%E1%F0%E7%F1%2A%20and%202011

decided and
relevant for the
objective of the
research if this
data is
available
(covering the
reference
period)

There are also cases where
discrimination was invoked, but the
court did not examine this claim
because the administrative decision
was annulled on other grounds.
Such is the case of Dimitrova,
(1.11) and the case of llieva
(1.14), both reported above.

protection in a
third country,
transposing
Directive
2015/637 was
only adopted in
March 2017.
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