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PART A. EXECUTIVE SUMMARY

The right to be presumed innocent in general:

The presumption of innocence is protected by the Constitution and the criminal procedure law, the
study however located implementation gaps. Infringements of the rights encompassed in this
principle have often resulted in acquittals, primarily because of violations during police interrogation
and collection of evidence. Public references to accused persons’ guilt before the verdict is delivered
and media attributions to guilt are also frequent, however they do not invariably lead to acquittals,
because the courts do not readily admit being susceptible to external influences.

The presumption of innocence does not apply equally to all; accused persons who are poor,
marginalised and excluded do not enjoy the same level of protection, as the wealthy and privileged,
who can avail themselves to specialised lawyers and can pursue costly libel actions. In addition to
social class, the study identified the following factors as likely to impact protection of the presumption
of innocence: Gender, ethnic background (e.g. Turkish-Cypriots and Roma communities), nationality
and immigrant status (e.g. black African, Arabic, Asian and eastern Europeans); sexual orientation and
identity and previous convictions given the small size of Cypriot society. Additional factors which can
affect the implementation of the rights derived from the presumption of innocence include:

e The extent to which there is public and political pressure to secure a conviction.

o Therole of the police officer in charge of the investigation and whether there is a human rights
culture prevalent at the police station where investigations are carried out.

e The judges’ attitudes and their view on the type of offences under trial.

Public references to guilt:

Protection against public references to guilt is inadequate, as there is no particular authority in the
criminal justice system to monitor compliance with this prohibition. Protecting an accused person
from public statements by public figures, such as the Government Ministers, the police press officer,
mayors and other politicians appears to be particularly cumbersome even after the transposition of
the Directive, as these statements are quickly reproduced in the media and carry credibility.

The presentation of suspects and accused persons:

There are rules prohibiting the presentation of the accused persons as guilty, e.g. handcuffs are taken
off before the accused person enters the court and the accused may cover their faces. The media are
also not allowed to film or take pictures of accused persons in the court or the courtyard; this
prohibition however offers little deterrent to media outlets which regularly present accused persons
in police van with handcuffs, as the sanctions of media watchdogs are not dissuasive enough, whilst
media self-regulation and journalistic ethics have not proven effective in this respect. Connections
between police and the media as well as between lawyers and the media have also contributed to
leakages about criminal trials. In the absence of effective monitoring and dissuasive sanctions, media
misconduct in this field is expanding, particularly with the rise of social and electronic media.



Burden of proof:

The burden of proof is on the prosecution who must prove its case beyond reasonable doubt. The
burden shifts on the defence in exceptional and narrowly defined circumstances; in those cases, the
standard of proof is the balance of probabilities. All interviewees were duly aware of the legal
principles governing the burden of proof. The recent Covid-19 restriction measures generated a new
scope for exceptions that implicitly reverse the burden of proof towards the accused.

Police investigation procedures are not adequately monitored and sometimes lead to abuses of rights
in order to obtain confessions. This is especially the case with vulnerable defendants who undergo
police interrogation without having a lawyer present. There are inconsistencies in the way courts treat
confessions; sometimes confessions alone suffice for the court to convict the accused whilst in other
cases a confession in the absence of other evidence is not sufficient. Better safeguards for confessions
are called for, requiring corroborative evidence to secure conviction as well as video-recording of
interrogation.

The right to remain silent and not to incriminate oneself:

The study found that divergent views between the police, prosecutors and defence lawyers about how
the right to silence and the rules against self-incrimination must be implemented and the extent to
which these safeguards are duly observed in Cyprus. The courts in Cyprus provide some protection
against abuses and infringements of the of the right to remain silent and not to incriminate oneself by
excluding evidence obtained unlawfully. This is however a matter for the court to decide. The
procedural rules that govern the police is the framework provided by the outdated Judges Rules,
established by the British colonialists in Britain of the early 20" century. The infringement of these
rules does not automatically render the evidence obtained inadmissible. In several cases these rules
are infringed upon. The study found that, whilst the Directive 2016/343 has been transposed, the
standards required are not met. The current system seems to be inadequately protecting these rights.
Better safeguards are called for, including measures to enhance the provision of information, access
to advice and better access to legal aid.

The right to be present at the trial and to have a new trial:

Cypriot law provides that all persons charged with an offence are entitled to defend themselves in
person or through a lawyer of their own choice and to conduct their defence in court. In practice, the
right to a proper defence is not equally accessible to all. The study has located gaps in the defendants’
effective participation in the legal proceedings, particularly for vulnerable defendants, such as persons
with disabilities, young persons, poor and uneducated persons, women and migrants.



PART B. INTRODUCTION

In total, 12 eligible interviews were carried out in the timeframe of 18 February 2020 to 19 May 2020.
There were additional interviews with a member of the Media Complaints Commission and a media
expert on 20 May 2020.

The first three interviews were conducted in person in February and early March 2020. After that and
because of the Covid-19 restrictions, the remaining interviews were conducted via telephone and
electronic means of communication. The interviews were recorded with the interviewees’ permission.
Four lawyers, four public prosecutors and four police officers were interviewed. Additional interviews
were conducted to clarify matters: with the member of the Cyprus Media Complaints Commission (20
May 2020) and a media expert (20 May 2020). Further consultations were conducted with experts
from Universities and research organisations, lawyers, police officers, government officials and NGOs.

B.1 PREPARATION OF FIELDWORK

All interviews were conducted by the senior expert who authored the report. The interviews were
transcribed and translated into English language to complete the interview reporting templates. The
anonymity of the interviewees, the privacy and data collection and retention requirements were
strictly complied with. All interviewees were served with the Privacy notice and signed the necessary
consent forms, as provided by FRA rules in line with Directive 2018/1725.

All relevant legal and policy documents were identified and studied.

B.2 IDENTIFICATION AND RECRUITMENT OF PARTICIPANTS

The author obtained written permission from the competent authorities to conduct interviews with
prosecutors and police officers, namely the Attorney General and the Police Chief respectively. The
lawyers to be interviewed were identified following team consultation, using criminal justice
experience as the main selection criterion. Despite the fact that four criminal court judges were
contacted for the purpose of being interviewed, following permission from the Supreme Court, there
was no response. In lieu, we interviewed public prosecutors from the Attorney General’s office,
specialising in criminal justice. The head of the Media Complaints Commission and the media expert
are both well-known academics; they were contacted by the lead expert and agreed to be interviewed.

The criteria used to select interviewees were the following:
e Experience and expertise in criminal proceedings.
e National geographical coverage.
e Gender and age balance, where possible.

For the prosecutors and defence lawyers, criminal justice experience, gender and age balance was
achieved. Most were from Nicosia but with experience from criminal courts in other cities too. In the
case of the police, the persons to be interviewed were designated by the Chief of Police according to
standard police practice; gender balance was not achieved in this category as the persons designated
by the Chief of Police were all men.

B.3 SAMPLE AND DESCRIPTION OF FIELDWORK

Police officers:



Requested: 4, completed: 4

Judges/prosecutors:
Requested: 8, completed: 4

Defence lawyers:
Requested: 7, completed: 4

Group Operational Experience Gender
expertise on | with media
criminal
investigations and
trials

Police officer Yes Yes M

Police officer Yes Yes M

Police officer Yes Yes M

Police officer Yes No M

Lawyer Yes Yes M

Lawyer Yes Yes M

Lawyer Yes Yes M

Lawyer Yes Yes F

Prosecutor Yes Yes F

Prosecutor Yes No M

Prosecutor Yes Yes F

Prosecutor Yes No F

The interviews went very smoothly. The police officers were all forthcoming, polite and candid in their
responses; the atmosphere was positive, there was a good level of trust and the interviews lasted for
about one hour. The prosecutors and the defence lawyers were more open and forthcoming in
expressing their personal views; the atmosphere was also positive, with a good level of trust, lasting
from one and half to just over two hours.

B.4 DATA ANALYSIS

The following documentary data were located and analysed:
e Relevant laws, case-law and policies.
e Legal textbooks, articles, and case notes were located.
e Media reports on criminal court cases.

At the same time, two pilot interviews were conducted in February 2020, with a prosecutor and with
a defence lawyer. These were transcribed, translated and the interview templates were completed
and sent to FRA. FRA’s feedback on these two interviews was considered for next interviews.

Overall, interviews were conducted with four prosecutors, four lawyers and four police officers, the
member of the Media Complaints Commission and a media expert. The data analysis was used to
compare/contrast the answers offered by the interviewees. A comparative analysis was used at three
levels:



e There is a comparison within each group (i.e. the answers amongst the Police officers,
amongst the prosecution lawyers and amongst the defence lawyers) to locate any trends,
consistencies, inconsistencies and contradictions as well the patterns of opinions within each
group.

e Then we compared between the groups to locate patterns of agreement and disagreement.

e The third level of comparison was to read the interview responses in the light of the desktop
research into laws, case-law, policies and media reporting, contrasted to the interview data
obtained.

Overcoming the problems encountered

The problems encountered with the lockdown and having access to public authorities due to the
measures taken to contain the spread of Covid19 resulted in some delay, but interviews were all
eventually completed and analysed as required. Initial difficulties with regard to access to
state services, particularly the Police, were eventually resolved. No response has been received from
judges whom the research team had requested and hoped to interview. Given that the role of judges
in the Cypriot legal system is not investigative, this gap was filled with interviews with public
prosecutors from the Attorney General’s office who offered valuable insights into courtroom
practices.

B.5 LEGAL FRAMEWORK

The Constitution provides that every person charged with an offence shall be presumed innocent until
proven guilty according to the law.! The law on criminal procedure provides that all persons suspected
of or charged with the commission of a crime are considered innocent until proven guilty in
accordance with the law. This applies to natural persons during the criminal procedure, from the
moment they become and are classified as suspects or they are charged with the commission of a
crime, until the completion of the judicial procedure and the delivery of the verdict.?

Jurisprudence? established that the presumption of innocence is the cornerstone of the Cypriot legal
system* and is the means for safeguarding the right to a fair trial, as provided in the national
constitution® and in the ECHR.®

! Cyprus, Constitution of the Republic of Cyprus (Z0vtayua tn¢ Kuniplakric Anuokpariac) article 12(5).

2 Cyprus, Law on Criminal Procedure, Cap 155 (O rtepi Mowvikric Atkovouioc Néuoc, Keg. 155), article 3A.

3 Clerides, C. (2018), Kurtptakd Aikato tne Antédeiéng, Nomiki Vivliothiki, Athens; Cacoyiannis (1983) H Amdbeién,
To Aikaio ¢ amodeiénc onwe epapuoletal otn Koumpo, Libra Chambers, Limassol; Eliades, T. and Santis, N.
(2014) To Aikato tnc Amtodeiénc: Aikovoutkeg ko Quataotikec Mruyég, HIPPASUS; Eliades, T. (1994) To Aikato tn¢
Antobdeiéne, Mia mpaktikn mpoogyyton, Zavallis, Nicosia.

4 Cyprus, Supreme Court (Avwtato Atkaotrplo), Papadopoulos v Republic (1980) 2 CLR 10, p. 47. AC 462, p. 481.
5 Cyprus, Constitution of the Republic of Cyprus (Suvrayua tn¢ Kunpiakric Anpokpoatioc) article 12(5).

6 Council of Europe, European Convention on Human Rights, article 6(4). Cyprus. Law ratifying the European
convention of Human rights and Fundamental Freedoms plus the Protocol) (Nouo¢ entkupwv tnv Evpwnaikn
20uBaon yia ta Akatwuata tou AvBpwnou kat OsugAtwdwy EAsubepiwv peta npoodetou lMNpwtokoAdov), 6
November 1962. Tornaritis, G. (1983) The Operation of the European convention for the Protection of Human
rights in the Republic of Cyprus, Republic of Cyprus Publications, Nicosia.



http://www.cylaw.org/nomoi/enop/non-ind/syntagma/full.html
http://www.cylaw.org/nomoi/enop/non-ind/0_155/full.html
http://www.cylaw.org/nomoi/enop/non-ind/syntagma/full.html
http://www.cylaw.org/nomoi/arith/1962_1_039.pdf

Cypriot evidence law’ provides that the applicable law in Cyprus is the English Evidence law of 19142
and therefore the Cypriot evidence law must be read in combination with that.® The police
investigative process is governed by the ‘Judges rules’, originally issued in England in 1912, completed
in 1918 and amended later, which were incorporated into the Cypriot criminal.® The courts do not
recognise the Judges Rules as ‘rules of law’ but as ‘rules of practice’. The significance of the distinction
between these two concepts is that evidence extracted by the police in violation of the Judges’ Rules
is not automatically excluded from court examination, however the court may refuse to consider
evidence extracted in a manner that infringed the voluntariness of the testimony or the rules against
self-incrimination.!* A derogation or deviation from the Judges Rules vests the trial court judge with
discretion to decide whether the non-compliance in question affects the voluntariness of the
testimony.?? The fact that the Judges Rules are not binding in a manner that a contravention would
render the evidence automatically inadmissible makes the ‘soft’ devices that undermines them as
legally binding rule that operate as an effective legally enforceable mechanism and frame to protect
the rights of defendants.

The courts’ mandate to protect the presumption of innocence extends throughout the criminal
investigation, commencing from the pre-trial investigation until the verdict is issued. The presumption
of innocence is a protected constitutional right and an important element of the right to personal and
private life.!® Until 2011, the court’s mandate to safeguard the presumption of innocence spanned
even earlier, from the pre-interrogation stage until the conclusion of the trial.}* However, in 2011
amending legislation removed the references to the pre-interrogation stage.

The Cypriot legal system follows the tradition of the English legal system which leans more towards
restoring the tarnished reputation of individuals, particularly those with some societal standing, if
there is a violation of the civil wrong on defamation.’® Simultaneously, the courts are called upon to
strike a balance between protecting reputations and safeguarding media freedom and freedom of
expression in general.’® In the absence of legal aid, accessing the courts is easier for wealthy persons
who can afford specialised defamation lawyers. The courts themselves are set to award higher
compensation to persons of a certain societal standing, whose reputation and dignity is valued more

7 Cyprus, Law on Evidence, Cap. 9 (O riepi Amobeifewc Nouoc, Kegp. 9), article 3.

8 As applied in England on 5 November 1914,

9 Cyprus, Law on Courts, 14/60 (O rtepi Atkaotnpiwv Nouoc, 14/60), article 29.

10 Cyprus, Law on Criminal Procedure, Cap 155 (O nepi Mowvikr¢ Awkovouiag Nouog, Kep. 155), article 8.

11 Cyprus, Assize Court of Paphos, Rex v. Hadjiyanni Hadjisava Synchoremeno et al, 22 September 1908 (V8) 1
CLR 80.

12 Ccyprus, Supreme Court, Appeal Jurisdiction, (Avwtato Aikaotripto, avadewpntikr Sikatodooia), Swthipnc
XptotobouAou OviaiAdou v. Anuokpartioag, Mowikn Edeon Ap. 5239, 2 AAD 556, 26 November 1991. Also,
Clerides, C. (2018), Kunptako Aikato tng Amtodeiénc, Nomiki Vivliothiki, Athens, 398-399.

13 European Convention of Human Rights (ECHR), Art. 8 and Cyprus, Constitution of the Republic of Cyprus
(Zuvrayua tnc Kunptakrc Anuokpartiac), Art. 15.

14 Cyprus, Law on Criminal Procedure Cap 155 (O mepi lMowikni¢ Atkovouiac Nouoc Kep. 155), Art. 175 as
amended by Law 165(1)/2011.

15 Cyprus, Law on Civil wrongs Cap. 148 (O nepi Aotikwv Abiknudtwy Nopoc KEQD.148), Art. 17.

16 16 polyviou P. (2013) To aUyxpovo Sikaio tn¢ Suopriuiong, Nicosia, Chrysafinis and Polyviou Publishers, pp.
442-445; Markou, C. (2016) ‘The “freedom of journalism” in Cypriot legal order: balancing between the freedom
of expression and the right of reputation ’, Aktypis, S.H., Jougleux, Ph., Synodinou, T-E. (eds.) Freedom of
expression of journalists and caricaturists, Protection and restrictions in Greek and Cypriot law, Sakkoulas, pp.
121-165. Demetriou, C. (2017) Protecting media professionals and on incitement to hatred, Report for
Information request Fundamental Rights Agency, FRANET SR 28.
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in the measurement of damages than other persons.'” The hefty damages often awarded in libel cases
may in theory be forcing journalists and media outlets to demonstrate the necessary professionalism
in order to comply with the law, but access to the courts is in practice reserved for those defamed
persons who can afford the high legal costs involved and who have the necessary technical expertise
at their disposal to fight the judicial case and win.'® Libel actions rest on the initiative of the person
defamed and must be pursued in a civil court; they cannot be part of the criminal procedure nor can
in practice be accessed by persons in the course of a criminal justice procedure, especially if the
accused does not have the necessary economic means to fight such a legal battle.

There are media regulations safeguarding the fair presentation of events and the rights of the accused
in criminal investigations which are, however, of limited impact. Subsidiary legislation'® and guidelines
of codes of conduct for journalists explicitly refer to the duty to protect the presumption of
innocence.?’ The code of journalistic ethics is appended to the main legislation on TV broadcasting,
which covers also the electronic media outlets. These apply for TV and radio, print and electronic
publications.

The Cyprus Radio Television Authority?! has a supervisory role over all radio and television media
outlets, both public and private. Its powers include the investigation of complaints submitted by
members of the public and the ex officio investigation of potential infringements of the Code of
Journalistic Ethics; if an infringement is established, the Authority can issue administrative fines or
warnings.?? The Supreme Court has ruled that the Cyprus Radio Television Authority’ s administrative
fines are effective means to control abuse, to ensure standards and respect the rights to privacy of
the accused, including vulnerable groups.”® In practice, however, the Authority’s impact in
safeguarding the presumption of innocence is minimal. Although the Authority is theoretically an
independent body, its board is appointed by the executive; its chair and vice-chair are appointed by
the Council of Ministers following a recommendation of the President of the Republic and its five
members are appointed by the Council of Ministers. The appointment lasts for six years. The only
guidelines in the law as regards the qualifications for appointment is that the board chair and
members must originate from the sector of arts, science or technology or have special media
expertise; there is no requirement for persons with criminal justice expertise. The broad categories
under which complaints can be examined do not specifically include the presumption of innocence;
the only relevant category is a vague reference to ‘human rights’, which was never utilized in order to

17 Demetriou, C. (2017), Protecting media professionals and on incitement to hatred, Report for Information
request Fundamental Rights Agency, FRANET SR 28.

18 Kouros K. (2008) To bikato twv péowv paftkic evnuépwonc otn Anuokpartiac tn¢ Kumpou, Nicosia 2008,
Vivliekdotiki Publications, pp. 313-315. Markou, C. (2016) ‘The “freedom of journalism” in Cypriot legal order:
balancing between the freedom of expression and the right of reputation ’, Aktypis, S.H., Jougleux, Ph.,
Synodinou, T-E. (eds.) Freedom of expression of journalists and caricaturists, Protection and restrictions in Greek
and Cypriot law, Sakkoulas, pp. 121-165.

19 Cyprus, Regulations under article 51 of the Law on radio and television stations, (Ot tepi Padtopwvikwv kat
Asontikwy otaduwy vopot, Kavoviouoi Suvdpet tou apdpou 51), K.A.M. 10/2000, Appendix I,

Cyprus Gazette no. 3383, 28 January 2000.

20 Cyprus, Code of Practice for Electronic Media (Kwéika¢ Anuootoypagikric Asovtodoyiac yio to NAEKTPOVIKA
MMIE), Appendix VIII, Regulation 27(4) and 49, Art. 10.

21 For more information on its role and mission, see the Authority’s webpage.

22 Cyprus, Laws on radio and television organisations of 1998 until 2012 (Ot tepi Padtowvikwv kot TNAEOMTIKWY
Opyaviouwv Nouot tou 1998 uéxpt 2012), Art. 41A(1).

23 Cyprus, Supreme Court, Appeal Jurisdiction, (Avwtato Awikaotriplo, avadewpntikr Sikatodoaia), Sigma Radio
T.V. Ltd v. Apyric PadiotnAedpaaonc Kumpou, (2004) 3 A.A.A. 134, 24 February 2004; Cyprus, Supreme Court,
Appeal Jurisdiction, (Avwtato Awkaotrpto, avadewpntiky Sikatodooia), Apyn PadiotnAsopaong Kumpou v
Avtévva T.V. Até (2005) 3 A.A.A. 583, AvaBewpnrtikr Edeon Ap. 3520, 16 December 2005.
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investigate an infringement of the right to be presumed innocent. In addition to its rather general and
‘quality control’ oriented mandate, the structural arrangement of this body is such that it cannot have
a significant impact in safeguarding the presumption of innocence: Its decisions cannot impact the
outcome of the judicial verdict, nor can it award compensation to the accused person wronged by a
media broadcast.

The presumption of innocence is also protected in the context of the right to privacy. There have been
several defamation cases against media groups, mostly against newspapers. There has not been any
case yet against a TV channel pertaining to violations of the right to the presumption of innocence
using the law on broadcasting. 2

The leading English case often cited in Cypriot judgements established that the prosecution must
prove the guilt of the accused.?® The general principle is that the right to silence forms the basis of the
presumption of innocence and that it is for the prosecution to prove its case beyond reasonable
doubt.?® Exceptionally the burden of proof is transferred to the accused, in which case the level
becomes the balance of probabilities. The exceptions are listed below:

e When the defence of insanity is invoked by the accused, the burden shifts to the accused. This
derives from the British caselaw principles.?”” However, this has been codified in the Cypriot
Penal code, as persons are presumed to be sane,?® unless they rebut the presumption.? When
accused persons claim the defence of diminished responsibility due to reasons pertaining to
their state of mind, it is still relevant.®

e Situations where the accused has special knowledge, for instance where persons are accused
of being in possession of a firearm and argue that they have special permit to carry firearms,
in which case they must present this permit.3!

e The Penal Code prohibits “carrying a gun with the aim to terrorise”. For this offence, to be
acquitted, the accused is obliged to prove that he or she had legal use of the gun.*?

e If there is reasonable suspicion of being in possession of stolen goods,®® there is a
presumption of “guilty knowledge.”?* To be acquitted, the accused must provide an
explanation that discharges such presumption, by raising to the court reasonable doubt.®

24 Cyprus, Law on Cyprus Broadcasting Cooperation (O mepi PadtogwvikoU 16pUuatoc Kompou Nopog KEQD.
300A), Articles 17A, 17B, 17C, 17D, 19 (3) and (5), 19A, 19B, 19C and 19D.

25 United Kingdom, (Appeal Court) Woolmington v DPP [1935] AC 462, p. 481.

26 Cyprus, Supreme Court (Avwtato Akaotrplo), Papadopoulos v Republic (1980) 2 CLR 10, p. 47. AC462, p. 481;
Cyprus, Supreme Court (Avwtato Aiwkaotrnplo), Anastasi v Police (1975) 2 CLR 143; Cyprus, Supreme Court
(Avwtato Alkaotnplo), Xpuotopopou v Aotuvouia (1990) 2 AAA 250.

27 United Kingdom, (House of Lords) M’Naghten’s Case (1843) 10 Cl & F 2000, HL.

28 Cyprus, Law on Penal code, Cap. 154 (O nepi Mowikov Kwéika Nopo¢ Keg. 154), Art. 11.

2% Cyprus, Law on Penal code, Cap. 154 (O nepi Mowikov Kwéika Nopoc Keg. 154), Art. 12.

30 Cyprus, Mavayn Kaukapri Ap. 3, (2004) 1 A.A.A. 1425, 20 July 2004.

31 Cyprus, Law on Fire Guns 38/74 (O nepi MupoBdAwv OrAwv).

32 Cyprus, Law on Penal code, Cap. 154 (O niepi Mowvikou Kbk Nopoc Kep. 154), Art. 80

33 Cyprus, Law on Penal code, Cap. 154 (O niepi Mowvikou Kbtk Népoc Kep. 154), Art. 80

34 Cacoyiannis (1983) H Andbeién, To Aikato tn¢ amddeiéne omwe epapudletar otn Kompo, Libra Chambers,
Limassol, 4-25.

35 Cyprus, Kyprianou v Police, 1976 2 CLR 75, 924 CRI CC. Cacoyiannis (1983) H Art6betén, To Aikato tn¢ anddeénc
onwc epapuoletat otn Kumpo, Libra Chambers, Limassol, p. 58.
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e There are further instances where the burden of proof shifts to the accused: Offences
pertaining to gambling;3® offences pertaining to violence in sporting grounds; %’ the offence of
conducting fundraising without permit.32

For strict liability offences, such as offences of order like traffic offences, conviction does not depend
on the state of mind of the alleged offender. Cypriot courts tend to follow the approach of the English
courts, which are cautious in accepting the logic of strict liability, i.e. objective liability without any
consideration of the state of mind of the accused.*

A major issue remains how to properly monitor and implement the basic provisions of the
presumption of innocent, which require that the burden of proof properly rests with the prosecution.
According to legal practitioners, the key is to tighten up the regulatory framework in order to ensure
that the police properly comply with the principles protected under the presumption of innocence
frame.

e Legal remedies in case the right to remain silent and not to incriminate oneself is violated
The following remedies are available:

» During criminal proceedings, the Supreme Court is empowered to impose the punishment
of contempt.® If any publication amounts to disrespect, obstruction or disturbance,
including the possibility that the publication may prejudice a fair trial, it is a criminal
offence which carries the penalty of imprisonment for up to six months.*! This has never
been used against the media.*? If a publication against a defendant is deemed to be
obscene, then the law on obscene publications may be invoked;*® this was never used
against the media either.** The test to be met in order for such an offence to be
established is rather high. In a case where the charges were brought against the owner
and editor of a porn-like quasi political publication which routinely depicted nude women
in subordinated sexual positions to men, the district court ruled that the relevant
publications were not obscene. The judge reasoned that the intention of the relevant law
is not the criminalization of libel, nor the prohibition of public speech and opinion but “to
protect morals from extortion and corruption.” This, according to judge, must be weighed
in practice and graded. The test is not whether a view is ‘extreme’ or expressed in a caustic

36 Cyprus, Law on Betting houses, Gambling houses and prevention of Gambling (O nepi Oikwv Ztotxnudtwy,
Oikwv KuBelag kat Mapeunodiong tne KuBeiac Nouog, Kep. 151), article 12.

37 Cyprus, Law on the Prevention and Suppression of Violence in Sports Venues, 48(1)/2008 (O nepi MpdéAnync
kat KataotoAnc¢ Biag otouc AGAnTikouc Xwpoug Nopocg tou 2008), Art. 54A.

38Cyprus, Law on conducting fundraising, 68(1)/2014 (O repi Atevépyeiac Epavwy Nopoc tou 2014), Art. 8.

39 papacharalambous, C. (2014) Kurmpiakd lMowikd Sikaio, Awdypouua levikov Mépoug, Nomiki Vivliothiki,
Athens, pp. 138-140.

40 Cyprus, Constitution of the Republic of Cyprus (Suvrayua th¢ Kunptakic Anuokpartiog) Art. 162.

41 Cyprus, Law on Courts 14/60, (O nepi Aikaiotnpiwv Népoc tou 1960), Art. 44,

42 Markou, C. (2016) ‘The “freedom of journalism” in Cypriot legal order: balancing between the freedom of
expression and the right of reputation’, Aktypis, S.H., Jougleux, Ph., Synodinou, T-E. (eds.) Freedom of expression
of journalists and caricaturists, Protection and restrictions in Greek and Cypriot law, Sakkoulas, pp. 121-165.

43 Cyprus, Law on Obscene Publications of 1963 (O nepi Anuooieboswc Atoxpwv Oeudtwv Néuoc¢ tou 1963),
N.35/1963.

4 papantoniou, M. (2016) ‘The Criminal aspects of of freedom of expression under Cypriot criminal law’, Aktypis,
S.H., Jougleux, Ph., Synodinou, T-E. (eds.) Freedom of expression of journalists and caricaturists, Protection and
restrictions in Greek and Cypriot law, Sakkoulas, pp. 203-224.
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style, but whether the publication corrupts or devalues the political life of the place in the
eyes of its readers.*® The Cypriot Union of Journalists is opposed to the use of laws that
restrict free speech, and it is particularly opposed to penal sanctions.*

Any act that may have the effect of influencing judicial proceedings or obstruct police
investigations is a criminal offence.?” This provision was used against a media organisation
for a news item relating to a criminal court case in 1980. Although the media group was
convicted at the trial court stage, the conviction was quashed upon appeal, where the
court held that this prohibition must be read in conjunction with article 10 of the ECHR,
which is also reflected in article 19 of the Cypriot Constitution, to the effect that the
“restriction of the right of expressions must be applied in each particular case in a manner
as favourable as possible to the freedom of the press”. The appeal court decision further
held that “it was not safe to hold beyond any reasonable doubt that the news item, in
relation to which the appellants were convicted, was calculated or was likely to obstruct
or to influence either the proceedings in the District Court or before the Commission of
Inquiry”, thus rebutting the presumption that media reports are self-evidently affecting
the judgement of the court.”® The paradigm in favour of press freedom is visible in judicial
traditions evolving after this decision. In recent years, the closest to a criminal case against
the media unfolded with the Georgiades decision,* a criminal case against a famous
musician for sexual offences against minors. The accused had his own recording studio
where the complainants, who were minors and music students at the time, visited him for
auditions. The incidents were alleged to have taken place between 1988 and 1998. In
2001, the complainants filed complaints of sexual abuse against him. The accused pleaded
not guilty but was convicted at the trial court stage. Upon appeal, his conviction was
quashed as the appeal court concluded that the volume of the negative media coverage
was such that the court could not have remained impartial and objective. The Attorney
General at the time had issued a press statement on 14 August 2001, asking the media to
stop reporting on the case as this is likely to compromise the delivery of justice and
warned that he will prosecute those media outlets who infringe the right of the accused
to be treated innocent until proven guilty. This was one of the rare cases where a criminal
conviction was quashed for reasons including the infringement of the presumption of
innocence, although it is not possible to predict the outcome if the other reasons were
not present at the same time. One cannot ignore the fact the role played in this case by
the identity of the accused as a public figure, which permeated the preoccupation of the
media, the negative frames of guilt presented by public persons in response to the media
and finally the acquittal from the court which was essentially debating on whether the
complainants had consented to the acts complained of, ignoring the fact that they were
minors at the time.

4 Cyprus, Nicosia District Court, (Emapxiokd Awkoaothplo Asukwoioag), Police Chief v. Vasos Ftochopoulos,
Aotuvoutkoc Ateuduvtng Asvukwaoiac¢ Evavtiov Baoou @twyomouAou, ECLI:CY:EDLEF:2010:B58, case number

14809/08, 29 April 2010.
46 Stratilatis, C. and Emilianides, A. (2015) Media Law in Cyprus, Kluwer Law International, pp. 82-85
47 Cyprus, Law on Penal code, Cap. 154 (O niepi MowvikoU Kbk Népoc Kep. 154), Art. 122.

48 Cyprus, Supreme Court, Appeal Jurisdiction, (Avdtaro Aikaotripto, avadswpntikn Stkatodooia) Cosmos Press
v The Police, (1985) 2 CLR 73.

4 Cyprus, Supreme Court, Appeal Jurisdiction, (Avwtato Aikaotipto, avadewpntikr Sikatodooia) Doros
Georgiades v The Republic (Awpoc rewpyiadng v. Anuokpatiac), Criminal Appeal No. 7243, 14 January 2003.

14


http://www.cylaw.org/cgi-bin/open.pl?file=/apofaseised/poin/2010/1220100490.htm
http://www.cylaw.org/nomoi/enop/non-ind/0_154/full.html
http://www.cylaw.org/cgi-bin/open.pl?file=/apofaseis/aad/meros_2/1985/rep/1985_2_0073.htm
http://www.cylaw.org/cgi-bin/open.pl?file=/apofaseis/aad/meros_2/1985/rep/1985_2_0073.htm
http://www.cylaw.org/cgi-bin/open.pl?file=/apofaseis/aad/meros_2/2003/rep/2003_2_0001.htm

> There is a general right to a civil remedy against any individual or the state for any
infringement of a fundamental right, including the rights to dignity or privacy or the
presumption of innocence.>® Academic studies®® refer to this is as a possible remedy: the
principle in the dAAoupoc v NikoAdaou case is that that any constitutionally or legally
granted right is actionable and is protected by the courts. The principle provides for
potential civil lawsuits seeking compensation and redress for persons whose
constitutional right was infringed, including the publication of a declaration to restore the
injustice suffered. There may be some evidential, cost, and other technical difficulties
involved in applying this principle to the right to be presumed innocent. This principle has
never been used in media-related cases.

» The Law on the Rights of Suspected Persons, Arrested Persons and Detained Persons Law
provides for criminal®? and disciplinary sanctions>? against police officers who infringe by
failing to inform the accused about their rights. There are criminal sanctions violations
which amount to torture or degrading treatment.> The same law makes available
compensation in civil action for infringements of the rights of the accused.>® These are
seldom used, if at all. Private prosecutions are available but at some point, these require
the consent of the attorney general. Prosecutions against the police are exceedingly rare.
Civil action against the police is not developed in Cyprus.

» In cases of infringement of the rights of an accused person, the accused may submit a
complaint against the individual officers to the Independent Authority for Police
Misconduct.’® The investigation is carried out by a member of the Authority and collects
evidence and manes recommendations to the Attorney General who decides whether a
criminal prosecution is necessary or not against the police officers investigated. The
evidence and the recommendations are also submitted to the chief of the police who will

%0 Cyprus, Supreme Court, Appeal Jurisdiction, (Avdtato Aikaotripio, avaSewpntikr Sikatodooia) [1dAoupoc v
NikoAaou (2001) 1 AAA 558, MoAwtikn Edeon Ap. 9931, 8 May 2001.

51 Stratilatis, C. and Emilianides, A. (2015) Media Law in Cyprus, Kluwer Law International, pp. 153-154.

52 Cyprus, Rights of persons under arrest / detention, Police Form 129, provided in line with Cyprus, Law on the
Rights of Suspected Persons, Arrested Persons and Detained Persons Law of 2005, 163 (1)/2005 (O mepi twv
Akatwuatwy Yrontwy Mpoocwnwv, MNpoownwv mou SulauBavovtat kat MNpoowrnwv mou TeAouv uno Kpatnon
Nouoc tou 2005, 163(1)/2005), Art. 31 and 32.

53 Cyprus, Rights of persons under arrest / detention, Police Form 129, provided in line with the main law: Cyprus,
Law on the Rights of Suspected Persons, Arrested Persons and Detained Persons Law of 2005, 163 (1)/2005 (O
nepl Twv Atkatwuatwy Yrontwy Mpoowrnwv, MNpoocwnwv mou SuldauBavovrtal kat MNpoocwnwyv mou TeAovv uno
Kpdtnon Nouog tou 2005, 163(1)/2005), Art. 34.

54 Cyprus, Rights of persons under arrest / detention, Police Form 129, provided in line with Cyprus, Law on the
Rights of Suspected Persons, Arrested Persons and Detained Persons Law of 2005, 163 (1)/2005 (O mepi twv
Akawpatwy Yrontwv lNpoownwy, Mpocwnwyv mou SuAdauBavovtat kat Mpoowrnwv mou Tedouv urtd Kpatnon
Nouog tou 2005, 163(1)/2005), Art. 35.

55 Cyprus, Rights of persons under arrest / detention, Police Form 129, provided in line with Cyprus, Law on the
Rights of Suspected Persons, Arrested Persons and Detained Persons Law of 2005, 163 (1)/2005 (O mepi twv
Akowpatwy Yrontwv lNpoownwy, Mpocwnwyv mou SuAdauBavovtal kat Mpoowrnwv mou TeAouv urtd Kpatnaon
Nopog tou 2005, 163(1)/2005), Art. 36.

56 Cyprus, The Police Law (Independent Authority for the Investigation of Allegations and Complaints) Law of
2006, 9 (1) / 2006, (O mepi Aotuvopiag (Avetaptntn Apxn Atepelivnong loxuplopwy kot Napandvwyv) Nopog tou
2006, 9(1)/2006), Art. 5(2)(b).
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decide on possible disciplinary action.®” It is a rather ineffective procedure as the
investigators are former, often retired police officers.

» A law regulating the operation of the press provides for the right of persons named or
implied in any newspaper article to reply to the article and to have the reply printed in
the newspaper.>® Failure of the newspaper to print the reply can lead to a fine and/or a
prison sentence. The right to reply also features in subsidiary legislation covering TV and
radio stations.*® Even though studies refer to this right is as a possible remedy,® it is in
practice of limited use, given the inequality of power between the media organisation and
the individual. A media expert interviewed noted that newspapers and media outlets do
not give the same prominence to the reply.%!

» Members of the public may apply to a self-regulatory body of journalists, known as the
Cyprus Media Complaints Commission,®? for any media publication which infringes the
Code of Journalistic Ethics.®® The Code expressly covers the presumption of innocence and
the Commission has dealt with complaints regarding infringements of this provision. The
Commission cannot impose penalties or award compensation, but it can publish its
findings following its investigation of a complaint and the media outlet concerned has an
obligation to publish the decision. The Cypriot Union of Journalists is opposed to the use
of laws that restrict free speech, and it is particularly opposed to penal sanctions.%

» The civil remedy of defamation is primarily available after the damage is caused to a
person’s reputation. Defamation is a civil wrong for which compensation may be sought
at a civil court.®® Prior constraint of a publication or broadcasting is exceptionally possible
by seeking an interim order, but this procedure is provided in exceedingly rare
circumstances.®® Often, defamation actions are filed against media organisations in order
to act as deterrents for further publicity but this does not always work in practice as the
media group may decide to ignore the unofficial warning. As defence lawyers interviewed
note, Courts tend to be reluctant to interfere with drastic measures on free speech based
on a libel action. There must be a substantive risk of grave injustice and there must be

57 Cyprus, The Police Law (Independent Authority for the Investigation of Allegations and Complaints) Law of
2006, 9 (1) / 2006, (O mepi Aotuvopiag (Avetdptntn Apxn Atepelivnong loxuplopwy kot Napanovwv) Nopog tou
2006, 9(1)/2006), Art. 14(1).

%8 Cyprus, Law on the Press 145/89 (o mept TOmou Népog tou 1989), Art. 39.

59Cyprus, Regulations under article 51 of the Law on radio and television stations, (Ot mepi Padtopwvikwv Kat
nAgontikwy otaduwy vouot, Kavoviouoi Suvdauet tou apdpou 51), K.A.M. 10/2000, Appendix I,

Cyprus Gazette no. 3383, 28 January 2000.

60 Stratilatis, C. and Emilianides, A. (2015) Media Law in Cyprus, Kluwer Law International, pp. 153-154.

61 Interview with media expert, 30 May 2020.

52 For more details about this body, please see its webpage.

63 Cypriot Union of Journalists, Code of Journalistic Ethics (Kw&ikac Anuootoypapikric Asovrodoyiag).

64 Stratilatis, C. and Emilianides, A. (2015) Media Law in Cyprus, Kluwer Law International, pp. 82-85

85 Cyprus, Law on Civil wrongs (Cap. 148) (O riepi Aotikwv AStknudtwy Nopocg KED.148), section 17.

56 polyviou P. (2013) To aUyypovo Sikato tn¢ Suoerutong, Nicosia, Chrysafinis and Polyviou Publishers, pp. 442-
445; Markou, C. (2016) ‘The “freedom of journalism” in Cypriot legal order: balancing between the freedom of
expression and the right of reputation’, Aktypis, S.H., Jougleux, Ph., Synodinou, T-E. (eds.) Freedom of expression
of journalists and caricaturists, Protection and restrictions in Greek and Cypriot law, Sakkoulas, pp. 121-165.
Demetriou, C. (2017) Protecting media professionals and on incitement to hatred, Report for Information request
Fundamental Rights Agency, FRANET SR 28.
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knowledge that the statement to be made is untrue; usually malice is required.®” After the
publication any person whose reputation is damaged may take libel action against
damage to one’s reputation, proven through evidence of having been ‘lowered in the eyes
of the community’. Rectification of the damage can take the form of a publication of a
statement of apology and/or compensation and/or possible loss of earnings because of
the damage suffered. The use of civil defamation laws against the media is more often
made by persons with social standing, power, and wealth rather than the average
member of the community because of the considerable cost, time and public exposure
involved in the lawsuit. Defamation is covered partly by the law on civil offences,®® by the
English common law to the extent that it does not conflict with the provisions of the
Cypriot law,% by the ECHR and by the Cypriot Constitution, which renders freedom of
expression subject to “such formalities, conditions, restrictions or penalties as are
prescribed by law and are necessary only in the interests of the security of the Republic
or the constitutional order or the public safety or the public order or the public health or
the public morals or for the protection of the reputation or rights of others or for
preventing the disclosure of information received in confidence or for maintaining the
authority and impartiality of the judiciary”.”® Since 2003, defamation is no longer a crime,
however certain specific acts may, subject to authorisation from the Attorney General,
still lead to criminal prosecutions, such as insulting one’s religion,”® insulting the army”?
and defaming foreign leaders.”® Judicial discretion and inconsistencies between various
court decisions do not allow for concrete conclusions regarding judicial trends. The
concept that, the higher the reputation the higher the compensation, appears to have
survived as a measure for calculating damages, in spite of the fact that freedom of
expression has finally begun to emerge as hierarchically more important than the
protection of reputation, in line with ECtHR jurisprudence.”® According all the persons
interviewed and based on our research, there has never been a case were the Supreme
Court took measures to protect the accused from adverse media publicity in the course
of a criminal trial. The general perception, as expressed in judgements and in the
interviews of most public prosecutors, is that judges are not influenced by the media, save
for very exceptional circumstances. The courts are obliged to balance any right to
reputation and privacy against the freedom of the press and the right to information of
the public.”

67 Cyprus, Supreme Court, Appeal Jurisdiction, (Avwtato Awaotripto, avadswpntiki Sikatodoaoia) T C Tobacco
Ltd v APKTINOS ATA [2003) 1 CLR 853; Cyprus, Supreme Court, Appeal Jurisdiction, (Avwtato Aikaotrpto,
avadewpntikn Sikatodooia) Mavaywwtou v MouAaliun (2007) 1 A.A.A. 78, Motk Edeon Ap. 198/2005, 26
January 2007.

68 Cyprus, Law on civil offences (O repi aotikwv adiknudtwy vouoc) Cap. 148, articles 17-25.

59 Cyprus, Law on civil offences (O repi aotikwv adiknudtwy vouoc) Cap. 148, article 2(1).

70 Cyprus, The Constitution of the Republic of Cyprus (To Suvrayua the Kunplakric Anuokpatioc), Art. 19.

71 Cyprus, The criminal code ((O mowikdé¢ kwdikac) Cap. 154, Art. 142,

72 Cyprus, The criminal code (O mowvikdc kwbikac) Cap. 154, Art. 50D.

73 Cyprus, The criminal code ((O mowiké¢ kwdikac)) Cap. 154, Art. 68.

74 European Court of Human Rights (1979), Case of the Sunday Times v. The United Kingdom, No. 6538/74, 26
April 1979.

75 Stratilatis, C. and Emilianides, A. (2015) Media Law in Cyprus, Kluwer Law International, pp. 48-52.
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The Georgiades case

The leading decision on the subject is Georgiades,’® which was a criminal case against a famous
musician accused of sexually abusing minors, convicted at the trial stage but acquitted upon appeal
because the volume of the negative publicity was such that it was impossible to have a fair trial.
Following the acquittal, all pre-trial media reports were removed from the internet. Only one article
concerning the case was still available online, written after the acquittal, where the journalist was
apologising to the musician for having contributed to his defaming in the media. The article highlighted
the fact that the musician was finally acquitted, which was not sufficiently presented in the media.

On the trail of the Georgiades decision, numerous civil court decisions were issued, as a result of libel
lawsuits pursued by the musician against media outlets. In one of these cases, the appeal court
reversed a trial court decision against a media outlet, which had been found guilty of libel at the trial
court and had been ordered to pay compensation of €170,000 to the musician. The Appeal Court
found that the reports contained facts and comments which are classified as personal opinions regard
the conduct attributed to the musician, but the facts analysed were real. According to the Appeal
Court, the media reports did not suggest that the musician was guilty but that the police had child
abuse complaints in their hands and had secured an arrest warrant. The Appeal Court concluded that
the issue at stake was of public interest because the musician was a public person, adding that there
is no legal principle that the publication of details which appear to support the complaints about
criminal conduct investigated by the police is not in the public interest. The Appeal Court referred to
judicial trends at the ECHR which favour the liberal interpretations of personal opinions and comments
when the subject is a public person, adding that even if the newspaper had used strong language, it
did not exceed the acceptable boundaries of a fair comment made in good faith. To the extent that
the Appellant could not prove that the comments were made in bad faith, and the real basis of the
media reports were essentially true, the articles could not be termed as libel.

Along the same lines, in October 2009 the District Court issued a decision in favour of the musician in
a libel lawsuit against the TV Channel Sigma, belonging to the same media group as the above case,
awarding the Appellant compensation of €130,000. The statements made by the journalist which were
considered to contain libel referred to a network of paedophiles who were allegedly sexually abusing
young girls for years. The journalist had stated that, following his first report on the incident, tens of
mothers had called the TV station to report that the musician had also abused their daughters and
had demanded of the mothers to stop complaining like little women so as not to jeopardize the future
of their daughters in the music industry. The journalist further claimed that he had information that
the Appellant had tried via his connections to the President of the Republic to secure a cover up the
case. The journalist reported extensively on the suicide of a man who knew two of the complainants
and who had allegedly killed himself to ensure that the case would not be covered up.

The media channel showed the President of the Republic stating: “We cannot be characterized as a
society of paedophiles because we have two paedophiles. In other societies there are many more
paedophiles and worse things are happening. The law will be implemented, and it is up to the court
to impose the penalty and this must be such to act as a deterrent.” When the government
representative was questioned about the President’s statement and how this may impact on the
presumption of innocence, he responded that the President had referred to suspects and not to
paedophiles. The leader of the opposition at the time also made statements about ‘rotten values’
accusing the government of not taking sufficient measures to address the problem. The musician told

76 Cyprus, Supreme Court, Appeal Jurisdiction, (Avwtato Aikaotipto, avadewpntikr Sikatodooia) Doros
Georgiades v The Republic (Awpoc rewpyiadng v. Anuokpartiac), Criminal Appeal No. 7243, 14 January 2003.
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the Court that because of the above media coverage of the case, he was deprived of his freedom,
humiliated, discredited, and defamed. He told the court that even after his acquittal the TV channel
did not proceed to rectify their previous reporting. He added that the channel was constantly applying
pressure on public persons to make statements about his case, leading to the negative statement
made by the President of the Republic. The Court concluded that the repeated use of the word
‘paedophilia’, the type of music at the background, the connection with the suicide of a man who
knew two of the complainants, suggested to the average audience that the appellant was guilty and
as such it was defamatory.

The musician sued additional media outlets for libel and although he secured trial court decisions in
his favour, this was often reversed upon appeal. One of these concerned the newspaper Politis which
printed headlines “Offences from May 2001-acccused of crimes-penalties up to 20 years are
foreseen”, “Sins from 1989 until this year”. The Appellant argued that his constitutional rights
including his right to the presumption of innocence were infringed because of the media coverage.
The trial court accepted his claim for libel, but this was reversed at the Supreme Court, where the
Court found the media reports as fair comments made in good faith. The Court stated that the criterion
is not whether the reader may perceive a media report as accurate or not or how the report was
perceived by the appellant or other persons; for libel the criterion is the natural and habitual meaning
of the words used, based on the understanding of the reasonable person.

Relying upon the above precedent, another libel action which had succeeded at trial court level was
reversed upon appeal, as the court found that the newspaper merely reported the facts at the time
and fair comments made in good faith. The titles used by the newspaper were “25 charges ‘burn’
Doros”, with frequent use of the words such as “paedophilia” and “suspect”.

The case is cited extensively as the leading case that set the framework for protecting the accused
from media attributing quilt on them. It was regularly referred to by the interviewees and is cited
throughout this report.

e The right to remain silent

In law, if the prosecution fails to persuade the court about the guilt of the accused and the accused
invokes the right to remain silent, then the accused must be acquitted. If the right to remain silent is
infringed, the defence can seek immediate action to remedy the infringement within the criminal
procedure in the form of a ‘trial within a trial’, also referred to as ‘Newton trial’. According to the
prosecutors and lawyers interviewed for this study, this is extensively used in practice and is often
successful, leading to the exclusion of evidence which could otherwise connect the accused with the
crime. It is also most effectively used on appeal, since the infringement of the right to remain silent
can be invoked as a strong legal ground of appeal, which can lead to the acquittal of the accused.

Legal textbooks authored by acting judges take the position that the protection offered by the legal
framework is more than adequate in safeguarding the rights of the accused, arguing that the right to
silence in fact offers unwarranted protection to the accused.”” By contrast, legal textbooks authored
by lawyers take the position that the right to silence is embedded in the Cypriot criminal justice system

77 Eliades, T. and Santis, N. (2014) To Aikato tn¢ A6Selénc: Atkovoutkéc ko OuotaoTikég Mruyxéc, HIPPASUS, p.
831-831. Eliades, T. (1994) To Aikato tn¢ Anddeiéng, Mia mpaktikn mpoogyyton, Zavallis, Nicosia.

19



albeit with some inconsistencies, but refrain from expressing an opinion as to its effectiveness in
safeguarding the rights of the accused.” The police investigation procedure is governed by the Judges
Rules which include the right to silence and protection from self-incrimination, also foreseen in the
Criminal Procedure Law.”® The protection from self-incrimination was strengthened, at least in law,
with the amendment of the main law on the rights of suspected, arrested and detained persons, &
which explicitly refers to the accused right not to incriminate oneself.®! The amendment purports to
transpose Directive 2016/343.

Failure of the police to comply with these principles may lead to the exclusion of such evidence from
the courtroom,?? albeit it is for the court to decide whether or not to exclude such evidence,® which
means they have already become aware of the information they must refrain from considering. Other
defence lawyers are more critical of the protection offered by the framework, arguing in favour of an
automatic exclusion of evidence obtained in violation of the right to silence and of the self-
incrimination principle.®?* Defence lawyers interviewed for this study consider that the effectiveness
of the remedies in is questionable before the courts in Cyprus. The fact that the procedure of ‘the trial
within a trial’ takes place before the same judge, who will in end adjudicate on both law and facts
makes the matter rather artificial and problematic.

Normally evidence obtained in violation of the principle of self-incrimination is excluded.® However,
it is for the Court to decide whether evidence improperly obtained must be excluded. It is not an
automatically excluded evidence, but it is likely to be excluded. The conviction would be quashed
unless there is other independent corroborative evidence that renders the conviction safe.

e The right to be present at the trial (Article 8 of the Directive 2016/343) and the right to a
new trial (Article 9 of the Directive 2016/343) and Legal remedies

The Constitution provides that all persons charged with an offence are entitled to defend themselves
in person or through a lawyer of their own choice, to examine and cross examine witnesses and to
have the free assistance of an interpreter if needed, to present their case before the court and to have
sufficient time necessary for its preparation.® According to the criminal procedure law, however, the
accused persons’ right to be present at their trial depends on behaving ‘decently’. The court has

78 Clerides, C. (2018), Kumptaxé Aikatio tng Anddeiénc, Nomiki Vivliothiki, Athens, p. 386-389.

7 Cyprus, Law on Criminal Procedure, Cap 155 (O rtepi Mowikric Atkovouiac Néuoc, Kep. 155), article 8.

80 Cyprus, Rights of persons under arrest / detention, Police Form 129, provided in line with Cyprus, Law on the
Rights of Suspected Persons, Arrested Persons and Detained Persons Law of 2005, 163 (1)/2005 (O mepi twv
Akowpatwy Yrontwv lNpoownwyv, MNpoownwv mou SuMauBavovrtat kat MNpoownwy mou TeAovv uno Kpatnon
Nopog tou 2005, 163(1)/2005), article 1.

81Cyprus, Law on the Rights of Persons Arrested and Detained (Amendment) of 2018, 111(1)/2018 (O repi twv
Akowpatwy lMpoownwv rmou SuldauBavovral kat TeAovv uno Kpatnon (Tpomomountikdg) Nouoc tou 2018),
article 3.

82 Cyprus, Supreme Court, Appeal Jurisdiction, (Avwtato Awkaotripto, avadswpntik Sikatodooia), Ahmad
Ahmad Al v_Anuokpartiac, (2010) 2 A.A.A. 256, 17 June 2010.

83 Clerides, C. (2018), Kunptakd Aikato tn¢ Antodeiéng, Nomiki Vivliothiki, Athens, p. 397-411.

84 Cacoyiannis (1983) H Andbeién, To Aikato tn¢ amddeiéne onwe epapudletar otn Kompo, Libra Chambers,
Limassol, p. 664-665.

8 Cyprus, Supreme Court, Appeal Jurisdiction, (Avwtato Awkaotripto, avaSswpntiky Sikatodooia), Ahmad
Ahmad Al v_Anuokpartiac, (2010) 2 A.A.A. 256, 17 June 2010.

86 Cyprus, Constitution of the Republic of Cyprus (SUvrayua tn¢ Kunptakic Anuokpartiec) Art. 12(5) and 30(3).
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discretion to order ‘indecently’ behaved accused persons to remain outside the courtroom and
continue the trial in their absence and to make arrangements for the accused persons’ information
regarding the proceedings to enable them to prepare their defence.®The term ‘decently’ is not
defined and inevitably carries a considerable degree of judicial discretion.

In criminal prosecutions, the Court orders all accused person to be present at a time and place
specified in the summons. In some cases, the Courts Registrar may exempt accused persons from the
duty to be present in person and permit appearance from their lawyers instead or permit the dispatch
of written plea of guilty.® At summary trials, where the accused persons have not been exempted
from the duty to be present as described above, and the accused persons fail to turn up even though
the summons were duly served upon them, the court may decide either to adjourn the case and issue
a warrant for their arrest or try the case in their absence.®

There is no explicit provision in the law about the right to a new trial in case the right to be present at
the trial is infringed. However, this is invariably the case and in practice a case does not continue,
unless the accused is present. Judges are likely to adjourn the case if the accused is not present. Given
the established principle that a violation of a constitutional right must lead to a remedy,* if a case is
tried in the absence of the accused person in violation of the right to be present at one’s trial, this will
almost certainly lead to a new trial. Persons convicted in absentia can appeal their conviction using
the prerogatives orders available at the Supreme Court, namely:

- Habeas Corpus for their release from detention; %!

- Certiorari to quash the decision of the lower court for failing or exceeding its jurisdictions;*
- Mandamus to order the lower court to fulfil the public duty as imposed by the law;*

- Other prerogative orders including a Prohibition and Quo Warranto.

87 Cyprus, Law on Criminal Procedure Cap 155 (O rtepi Mowvikric Atkovouioac Néuog Kep. 155), Art. 63.

88 Cyprus, Law on Criminal Procedure Cap 155 (O rtepi Mowvikric Atkovouioac Nouog Kep. 155), Art. 45.

8 Cyprus, Law on Criminal Procedure Cap 155 (O rtepi Mowvikric Atkovouioc Néuog Kep. 155), Art. 89(1).

%0 Cyprus, Supreme Court, Yiallouros v Nicolaou (FéA\oupog v. NikoAdou), Civil Appeal No. 9931, 8 May 2001.
91 pikis, G. (2013) Mouwvikrj Aikovopuia otn Kumpo, Nicosia, p. 350-352.

92 pikis, G. (2013) Mouwvikri Aikovouia otn Kumpo, Nicosia, p. 354-357.

% Pikis, G. (2013) Mouwvikri Aikovouia otn Kumpo, Nicosia, p. 353-354.
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PART C. MAIN REPORT

C.1 The right to be presumed innocent in general

The principle that every person charged with an offence shall be presumed innocent until proven guilty
is protected by the Constitution®® and clarified in the criminal procedure law.* It is also reinforced by
the Law on Evidence®® and jurisprudence.’’” The national law on evidence remains, however, the
obsolete English Evidence law of 1914% as modified since.®® Similarly, the police investigation
procedure is governed by the 100-year old ‘Judges rules’ incorporated into the criminal procedure
through the Criminal Procedure Law.'® In 2018, Directive 2016/343 was transposed through an
amendment of the criminal procedure law.%!

The interviewees of each category of the three professions perceived the presumption of innocence
rather differently, drawing on their own perspective of and experience in the operation of the criminal
justice system. A common thread shared by all three professions was their appreciation that the rights
of accused persons impose duties on the authorities and public figures and restrictions on the
prosecution and police.

Interviewees from different professions had different perceptions about the mandate and role of the
police in ensuring that the presumption of innocence is fully implemented, about the duties of the
prosecuting authorities and whether these are discharged in practice. The police officers believed that
the police diligently follow the rules and discharge their duties in safeguarding the presumption of
innocence, raising concerns about the role of the media in this context and noting a deterioration in
the protection of the presumption of innocence with the emergence of social media. The police
officers interviewed did not see a role for the police in addressing media conduct and violations of the
presumption of innocence, even where this takes place in or around the courtroom.

The prosecutors took the view that the courts and the prosecution fully respect the presumption of
innocence and that where the right to be presumed innocent is infringed, the court will acquit the
accused, even though there was only one such example in Cyprus. Prosecutors consider that where
there are violations, these occur because of the failures and the attitudes of specific police officers,
who lack training and a human rights culture. The prosecutors convened that the media does not
always respect the presumption of innocence, but do not consider that this may adversely affect the
criminal procedure and the rights of the accused because judges are sufficiently trained to ignore the
atmosphere created by the media. Prosecutors consider that there was an improvement of the
framework regarding media regulation after the case of Georgiades who was acquitted on appeal
following the public attribution of guilt by the media. Some prosecutors found that the situation as
regards media interference has recently deteriorated because of the competition between
mainstream and social media, the malpractices of journalists who do not have the necessary training,
skills or interest to accurately and fairly report on court cases.

9 Cyprus, Constitution of the Republic of Cyprus (SUvrayua tn¢ Kunptakric Anuokpartiac), Art. 12(5).

9 Cyprus, Law on Criminal Procedure, Cap 155 (O rtepi Mowvikric Awkovouiac Nouoc, Keg. 155), article 3A.

% Cyprus, Law on Evidence, Cap. 9 (O repi Artobeifewc Nopog, Kegp. 9), Art. 3.

9 Clerides, C. (2018), Kumtptakd Aikato tn¢ Andbeiéncg, Nomiki Vivliothiki, Athens; Cacoyiannis (1983) H Ané6<ién,
To Aikato ¢ amodeiénc onwe epapuoletal otn Koumpo, Libra Chambers, Limassol; Eliades, T. and Santis, N.
(2014) To Aikato tnc Atodeiénc: Aikovoutkeg ko Ouataotikec Mtuyég, HIPPASUS; Eliades, T. (1994) To Aikato tn¢
AntoSeiénc, Mia mpakrtikr) mpoogyyton, Zavallis, Nicosia.

%8 As applied in England on 5 November 1914,

9 Cyprus, Law on Courts, 14/60 (O nepi Aikaotnpiwv Nouoc, 14/60), Art. 29.

100 Cyprus, Law on Criminal Procedure, Cap 155 (O rtepi Mowvikric Atkovouioc Nopog, Ke. 155), article 8.

101 Cyprus, Law (Amendment) on Criminal Procedure of 2018 (O rtepi Motvikric Aikovouiac (TpormomnotnTikog)
Néuoc tou 2018) N. 110(1)/2018, No. 4668, 25 July 2018.
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Defence lawyers interviewed consider that whilst the Cypriot legal system offers important tools and
there is a judicial tradition in respecting the presumption of innocence, there are serious problems
with the implementation of the principle in practice, mostly by the police and the media. The lawyers
stated that the police routinely violate the presumption of innocence and that the Courts do not duly
provide the necessary remedies to redress these violations. Despite admitting a general deterioration
in the negative role played by the media, most of the lawyers interviewed took the position that the
media interference does not adversely affect the outcome of the criminal procedure, although the
media can have a negative impact on the reputation of the accused in society.

There is an additional level of disagreement which pertains to the conception about the nature and
content of the presumption of innocence. This relates to the two interconnected elements of the
presumption of innocence, as the interviewees from the three professions perceive these from rather
different vantage points:

e The narrow conception of the presumption of innocence: Rights and duties in the criminal
and juridical process

There is, broadly speaking, an agreement between the interviewees about the narrow reading of the
legal conception of the presumption of innocence, which contains rights and duties within criminal
process and juridical process. The disagreement here is about the practice and implementation. The
police officers interviewed were adamant that there is full implementation of these, except in a few
cases, which are eventually spotted and corrected during the trial, either at first instance, or on appeal.
The prosecutors interviewed were also of the view that overall, there is compliance with and respect
for the presumption of innocence and, where there are abuses, these are the result of police
malpractice, prejudice and culture that does not respect human rights. The lawyers interviewed raised
serious concerns about police practices as regards the presumption of innocence during the pre-trial
investigation.

o The broader conception of the presumption of innocence: Rights and duties for public
attributions of guilt by the media and at societal level

There is a conceptual difference about the broader conception of the presumption of innocence,
with reference to the rights and duties in the realm of public knowledge, discourses and beliefs which
prohibit public attributions to guilt. For the police officers and most of the prosecutors interviewed,
the presumption of innocence is the extent to which judges are influenced by the media or public
opinion. All the police officers and most prosecutors do not consider that portraying defendants as
guilty at the pre-verdict stage is problematic because the courts are not influenced by the media
coverage.

» The police perspective

For the Police officers interviewed, the principle of the presumption of innocence is understood within
a highly restrictive framework which must be complied with, placing specific duties on the police, and
granting rights to the accused. In practice, the narrow conception of the presumption of innocence
operates as an imposition of merely certain procedural obligations on the police. This starts from the
moment of investigating, questioning, arresting, detaining and collecting evidence from the accused
and others, such as providing the suspects with information about their rights, including the right to
silence and have access to a lawyer. The Police officers interviewed stressed the importance of
changes in the procedures resulting from the transposition of the EU Directive 2016/343. As a senior
police officer stated:
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“The right to presumption of innocence is respected by the Police, ensuring the implementation
of provisions in the legislation on the rights of suspects that any suspect who comes to the
police for interrogation not only suspects but also witnesses. We are obliged to inform them
about all their rights, and most importantly the right of silence; in fact we provide a document
which they sign and which refers to all their rights, including the right to have his lawyer
present during the proceedings. There are also in other laws such as the law on criminal
procedure introduced recently based on the EU directive that provide protection of the
presumption of innocence and this have been incorporated into the criminal proceedings law.
We implement the legislation about the rights of suspects. We inform them about the rights
anyone who comes to the police for interrogation, not only suspects, but also witnesses. We
are obliged to inform them about all their rights, and most importantly the right of silence; in
fact we prove a document which they sign and which refers to all their rights, including the
right to have his lawyer present during the procedure.”

“To Sikaiwua oto tekunplo abwotntag tnpeitat and tnv Aotuvouia Sdtaopaldifovrac tnv
gpapuoyn twv Slataéewv tn¢ vouodeoiog OYETIKA UE TA SIKOULWUATA TWV UTTOMTWV TTOU KAYE
UTTOTTTOC TTOU EPXETAL OTNV QOTUVOULN YLO QVAKPLON EXEL- OXL UOVO oav UTTONTO¢ aAAd Kot
uaptupac. Eipaocte umoypewUEVOL va TOUG EVNIUEPWOOUUE yla OAd T SIKOULWUATA TOUC, Kol
KUplw¢ TO SIKaiwua OLWITHG. ZTNV TTPAYUATIKOTNTA, ETULOEIKVUOUUE EVa EYYPAPO TO OTTOIO
UTTOYPdQOUV KOl TO OTT0l0 aVaQEPETAL OE OAa Ta SikaLWUATA TOUS, ouuneptAauBavousvou
ToU Slkawuatoc moapouvoiac tou Olknyopou Tou kata tH Otdpkela tng Siadikaoiac.
Avapéepovtal kol kdmolol dAAol vopol, Onw¢ o vOuoc mepi mowviknc Sikovouiog mou
Yeoniotnke moAuU npooparta kot Baoilstat otnv Eupwraikn odnyia, o omolo¢ mpoBAEnesL tTnv
npootacia [tou tekunpiov] tne adwotntac katl Exel evowuatwiel otnv mowvikn Sikovouia.
Epapuolouue tnv vouoleoia yio To SIKQULWUATA TWV UTTONTTWY TTOU TIPETEL VO EXEL OTTOLOC
unonto¢ €pdeL OTNV QOTUVOULX Ylot QVAKPLOT), OXL UOVO OTOUG UTOMTOUC OAAd Ko yla
UAPTUPEC. E(UAOTE UTTOXPEWUEVOL VO TOV EVNIUEPWOOUUE VLA OAX TOU Ta SIKAULWUATA KoL TO
KUPLOTEPO ToU Sikaiwua eivat va eEaokNoEeL To SikalwUA TNE OLWITHC; UAALOTA TOU SIVETAL KOlL
Eva £Yypao TO Omolo UTMOYPAQEL KAl OTO OTOI0 QVOEPEPOVTAL OAd TOU T SiKalWUATA,
ouunepAauBavoucvou tou SIKALWUATOG va EXEL TOV SLKNYOpO TOU TOPOVIA KATA TN
Slabwkaoia.”

The police understood the broader conception of the presumption of innocence to mean that police
officers are merely obliged not to name the accused or publicly depict the suspects as guilty. The police
officers interviewed consider that the police operate within this framework fully respecting the
principle. As a senior police officer noted:
“The work of the Police is fully in line with the concept of the right to the presumption of
innocence, which is practically implemented with the procedures in place. The presumption of
innocence restricts us as authorities from making statements that name a person as guilty or
accused, but merely as suspect.”

“To €pyo tnc¢ Aotuvouiac gival amoAuta oUUEWVO LE THV EVWOLX TOU SIKALWUONTOC OTO
TekUNpLo t¢ adwotnTog, n ool EPAPUOLETAL MPAKTIKA UE TIC LOYUOUOEG Stadikaoisc. To
TekUNpLo afwotnTac Lo MEPLOPIlEL WG APYEC ATTO TO VO KAVOUUE SNAWUCELC TTOU QVAPEPOUV
EVa ATOUO WC EVOXO 1) KATNYOPOUUEVO, aAAd amAwe w¢ Umomnto.”

The understanding of the police as regards the presumption of innocence is primarily about imposing
a set of procedural rules, which restrict the police methods of interrogation, the discovery of
documents and extracting information from a suspect. As a senior police officer stated:
“The Police will report in public that a certain crime has been committed, but the name of the
suspect is not mentioned, especially in the case of minors. The right to presumption of
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innocence is respected by the Police ensuring the implementation of provisions in the
legislation on the rights of suspects that any suspect who comes to the police for interrogation
has.”

“H Aotuvouia Ba avapépel dnuooiwg Ot Exel StampayJei kamoio EykAnua, oAdda Sev
QVOAPEPETOL TO OVOUX TOU UTTONTTOU, £LOIKa oTnV MEpimTwaon avnAikwv. To Sikaiwua oto
Tekunplo adwotntag tnpeitar amd v Actuvouia, Staopadilovtac tnv e@opuoyn Twv
Stataéewv TNC VOUOTIETING OYETIKA LUE TA SIKALWUATH TWV UTTOITTWVY TTOU KAYE UMOITTOC TTOU
EPXETAL OTNV NOTUVOULA YLa QVAKPLON EXEL”.

The conceptualisation of this right as a procedural one, in other words as a ‘technicality’ and hurdle
rather than a substantive right may impact the way the police understand the discharging of their
duty. The perception that the primary duty of the police is the prevention of crime leads to the
perception that the criminal investigation process aims at locating and punishing the offenders rather
than protecting the rights of all persons. The presumption of innocence is therefore understood as a
necessary hurdle and as a negative duty that both restricts and muzzles the police in discharging their
primary function which is fighting and preventing crime.

For both the police and the prosecution, the presumption of innocence is part of the criminal process,
which contains robust safeguards for the rights of the accused person. This approach ignores the
second limb of the requirement of the EU Directive about the duties of states in protection of the
presumption of innocence, by refraining from public statements about the suspects’ guilt before the
court convicts them.” %2 It also approaches the basic elements of the presumption of innocence, such
as the right to remain silent, as procedural rather than substantive rights which carry legal value per
se.

> The perspective of prosecutors

Prosecutors view the presumption of innocence as a set of rights granted to accused persons which
the prosecution must overcome to prove their case and secure a conviction. Through this lens, the
presumption of innocence becomes a barrier they must overcome. They concur that in general the
courts ensure that the presumption of innocence is complied with and respected and that this applies
to all equally, at least at the judicial level. A senior prosecutor described the presumption of innocence
as a procedural safeguard against abuse to ensure that there is evidence against persons charged
before they are convicted, which operates as a hurdle and burden on the prosecution to be overcome
so as to prove their case. Another experienced public prosecutor stated that in his/her many years of
experience s/he had never felt that the presumption of innocence was infringed, but was aware of
cases where this happened outside the courtroom, citing the case of Georgiades.'®® The same
prosecutor noted that the media can often play a negative role in safeguarding the presumption of
innocence, adding that although judges tend to believe that they are sufficiently experienced so as not
to be influenced by media attributions of guilt, in actual fact they might be influenced.

Another senior prosecutor stated emphatically that the presumption of innocence is respected for all:
“The right to exercise the presumption of innocence is constitutionally guaranteed. In our daily
work, we use it to prove the criminal responsibility of each defendant, our work has to do with
overturning the presumption of innocence to prove that someone is guilty. More drastically,

102Eyropean Union, Directive 2016/343 on the strengthening of certain aspects of the presumption of innocence
and of the right to be present at the trial in criminal proceedings, 9 March 2016, Preamble, para. (16).

103 cyprus, Supreme Court, Appeal Jurisdiction, (Avwtato Awkaotripto, avadswpntikhi Sikatobooia) Awpoc
lewpytadne v Anuokpartiag (2003) 2 A.A.A. 1, Nowwkr Edbeon Ap. 7243, 14 January 2003.
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we must always reveal to defence attorneys all the evidence that this is in favour of the
prosecution, or against the Prosecution. If there is evidence available that is in the interest of
the defendant, the prosecution is obliged to reveal it. Invariably, we do so, including
testimonies that the Prosecution will not use but which may assist the case of the defence. The
burden of proof lies with prosecution to prove beyond reasonable doubt before the criminal
court. The presumption of innocence puts an extra burden on the prosecution to prove its case
by dispelling the presumption of innocence applies. Often in our daily work, we need to ensure
that the rights of the accused are protected, including the presumption of innocence. We see
this regularly in court, particularly in the procedure of ‘a trial within a trial’, where the
voluntariness of a confession for instance or the admissibility of evidence are in issue.”

“To Sikaiwua vo aoKe(Tal TO TEKUNPLO TNE adwOTNTAC VAL CUVTOYUATIKY KATOYUPWUEVO.
2tnv kadnueptvn puac SOUAELA, TO XPNOLUOTOLOUUE yia va amodeifoule tTnv motvikn evduvn
TOU Ka9€ KATNYOPOUUEVOU, 1) SOUAELD LUOG EXEL VO KAVEL UE TNV QVATPOT) TOU TEKUNPIOU
adwotntacg, dndadn to va anodeiouue OtTL karmolog eivat Evoyoc. Twpa mio SpACTIKA, TIPETIEL
Vo QITOKAAUTTTOULE TAVTA OTOUG SLKNYOPOUC UTTEPAOTILONG, OAQ TA OTOLXELQ, TTOU E(VaL UTTED
NG Katnyopouoag apxng, n evavtiov tng. Kad'ott av umdpyouv otoleloe UTEP TOU
KOTNYOPOULEVOU TIPETIEL VA T SWOOUUE KAl TO KAVOUUE Kade popad, cuumepidauBavovrac
kataOEoelc avIpwnwy mmou eUELC Sev Ya xpnoLUOMOLNCOULE OTNV Katnyopla aAAd umopei va
Bonvouv otnv umepaorion. To Bapog tne anddeiéng Bapaivel tnv Katnyopouoa Apxn va
artodeiéel mépav naong evAoync auelBoliog evwrniov Tou mowvikou Sikaotnpiou. Auto Balet
éva gétpa Bapog otnv katnyopouoa apxn va amnodeifel tnv undodeon tng mou Sev LOXUEL TO
TekUNpLo tn¢ adwotntac. Zuyva otnv KAGNUEPLVN UaG Epyacia, MPEMEL va SLao@aAioouLE OTL
TIPOOTATEVOVTAL T SIKOULWUATO TWV KATNYOPOUUEVWY, CUUTTEPIAQUBAVOLIEVOU TOU TEKUNPIOU
adwotntag. Auto To BAEMOUUE TAKTIKA OTO SIKaoTNpLo, 16iw¢ otn Sladikaoia «utac Sikne oe
uta 8ikn», omou auploBnteital n YeAnuatikotnta e katadeonc n opoAoyiag.”

A senior male public prosecutor said the presumption of innocence was developed so that no one
would be convicted based merely on information about that person. Some prosecutors identified
problems with police practices at the pre-trial stage which may infringe the presumption of innocence
and lead to acquittals. Such practices include the conducting of investigations without informing the
suspects that they are under investigation or without informing them of their rights. If such practices
are proven in court, the accused person will most likely be acquitted.

> The defence lawyers’ perspective

The lawyers interviewed took a rather broader perspective on the substance of the right to be
presumed innocent, in the sense that they conceptualise it as a system of rights for the accused which
imposes obligations on the police and on the prosecution. Some of the lawyers took a rather
operational approach by raising the matter before the court wherever they deem appropriate. Others
took a more analytical approach but all lawyers interviewed considered it their duty to ensure that
they advise their clients on their right to be presumed innocent and explain what this right entails, as
a matter of priority and top significance. They all agreed that despite the fact that the principle is
protected by the Constitution and the Judges’ Rules and it is deeply ingrained in the practice, there
are many instances where it is violated by the police and the media. As an experienced lawyer noted:
“The presumption of innocence is implemented daily through the procedure and personally as
a law firm we are dealing with criminal cases every day, also disciplinary cases which are quasi-
judicial. The presumption of innocence is the principal right we are called upon to invoke to
defend our client.”
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“To tekunpto adwotntac epapuoletal KAONUEPIVA UECW TNC SLASIKAOLAC KAl TPOOWTTIKA WG
SLKNYopPLKO ypapelo avTIUETWITI{OUUE TTOLVIKEC UTTOTETELC KAUE UEpa, KaBwWC Kol TTELIAPYLKES
unodeoelg tou eivat olovel Sikaotikeg. To tekunplo adwotntac ivat to ueifov dikaiwua mou
KOAOUUOOTE Vot ETUKOXAECTOUUE YLO VO UTTEPAOTILOTOUE TOV MEAATN UaG.”

All the lawyers interviewed, consider that in practice, there are numerous violations of the
presumption of innocence by the police, but only a fraction of these are recognized by the judges,
who generally assume that police officers are credible witnesses and accept their testimony, without
serious questioning. As an experienced defence lawyer stated:

a.

“The presumption of innocence is not a simple matter and in practice it is not implemented.
This is more acute when the accused person has the state as an adversary. Today a policeman
told me about my client “he must plead guilty”. | said he will not plead guilty. He said, “but he
has four police officers testifying against him, how can he not plead guilty?” In other words,
they start on the premise that they are guilty because the police say so. ... Wherever there is a
testimony from a police officer the starting point is “they are guilty”. The testimony of the
police officers is, by definition, of greater force and the accused person must prove his
innocence and this is precisely where the burden of proof is reversed.”

“To tekunpto tnc adwotntac dev eivatl anAn vrtdGeon kat otnv npaén dev epapudletal. Mo
EVTova LOYUEL QUTO OTAV 0 KATNYOPOUUEVOC EXEL WE AVTITAAO TOU TO KPATOG. ZNEPA IOV EITTE
QOTUVOULKOG yla TOV TIEAATN Hou «va mapadextel tnv evoxn toux. [Anavtnoa ot] be Va
napadextel. Mou AE€lL «Ua EXEL TECOEPLG UAPTUPEG AOTUVOULKOUG EVAVTIOV TOU, TWCE VA UNV
rapadextei;». Me dAda AOyia Eekivouv UE TO OTL €ivail Evoyol EMELON TO AEVE Ol AOTUVOULKOL.
... OMovU UmapxeL N LapPTUPIA AOTUVOULKOU EEKLVOUUE UE TO «gival Evoyol». H uaptupio twv
QOTUVOULKWV ELVaL EK TTPOOLUIOU BapUvouoac LOXUOG, O KATNYOPOUUEVOC MPETEL Vo artoSeiel
ot eivat adwoc kat 5w akpltBwe avtioTpepetal To Bapoc tn¢ anddeiénc.”

Potential factors that can impact the presumption of innocence

All interviewees conceded that there is stigma and prejudice in society leading to discrimination
against particular groups. The following factors were mentioned in the interviews:

Gender is an important factor. Women may get the sympathy of the court for some offences
(e.g. partner violence) and the lack of sympathy for others (economic crime).

Ethnic background: Turkish-Cypriots and the Roma tend to be negatively viewed upon.
Nationality and immigrant status: black Africans, Arabs, Asians and eastern Europeans are
particularly racialised groups.

Social class: poorer persons are likely to be treated less favourably than those from the higher
echelons of society, who enjoy better protection and treatment from the criminal justice
system.

LGBTI persons who are accused and appear before conservative judges.

Previous convictions matter. Although most interviewees from all three professions believed
that previous convictions only played a role in sentencing, the media expert was of the view
that in a small society where everyone knows everyone the judges already know a lot about
the suspect before them.%

104 |nterview with media expert, 30 May 2020.
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e How much public and political pressure there is to find the suspects or to punish the suspect.

o The role of the police officer in charge of the investigation is an important factor determining
whether the presumption of innocence will be respected.

e Police culture and practice in general pertaining to respect or otherwise of procedural rights.

e Judges attitudes and their views on the type of offences tried.

b. The role of prejudices and stigma

The police officers interviewed were categorical that no factor can influence the presumption of
innocence at the level of the police investigation or during the judicial proceedings. The police officers
took a similar position on the issue of stigma and prejudice, arguing that the presumption of innocence
applies equally to all without exception, irrespective of what structures and margins exist in society.
The police press officer in fact complained that only police and other security officers do not enjoy the
same level of protection as all others. This position was strongly disputed by the defence lawyers
interviewed and by human rights groups, who pointed out that a legal action against the police for
misconduct has little chance of success in Cypriot courts.

Most of the persons interviewed agree that in theory the presumption of innocence applies equally
to all, the disagreement was about its practical implementation. All interviewees, except the police
officers, concurred that there are factors which in practice undermine the presumption of innocence.
Two out of the four prosecutors interviewed also considered that overall, the presumption of
innocence is equally implemented without any social, cultural, political, or economic factors at the
judicial level because the justice system is sealed from media or public discourse debate. As an
experienced male prosecutor noted:

“The presumption of innocence applies in practice equally to everyone. The Cypriot court is
not influenced: the judge may be influenced by various factors, but certainly not in his final
decision. A good judge can distinguish these factors and will warn himself or herself against
this. Even though statistically it possible that some innocent persons may have been
convicted, | have not experienced a situation in Cyprus where | felt that an innocent person
has been convicted. Sometimes, you just realise that the judge is strict during the process and
tends to approach things wrongly.”

“To tekunpto ¢ adwotntag LoxUeL To (61o yia 6Aouc. To Sikaotnplo tne¢ Kumpou otn teAtkn
TOU amo@aon Sev ennpealetal amd dAAOUC MAPAYOVTEG KAl TO TEKUNPLO LOYUEL yLa OAOUGC TO
i6to. Mropei o/n Sikaotic va [Siaywpioetl TETolou¢ mapayovrec]addda oiyoupa otnv TeAkN
Tou/tn¢ amopacn bev Vo emMNPEAOTEL... Eyw NPOOWIKA, TAPOAO TIOU OTATIOTIKA £ivail
armodekto OtTL kamotol adwot katadikalovral, otnv Kumpo Sev Eyw {noet va KatadikooTel
kamoto¢ adwoc. Aiyo, otnv Stadikaoia, umopel va eival mo auotnpog o SIKAOoTHG, Tov
kataAaBaiveic arro tTnv E5pa OTL MPOCEYYIIEL KATTOTE Ta MPAYUATA KATTWS Aavdaougva.”

One of the prosecutors expressed at several points the opinion that problems with respecting the
presumption of innocence and generally the due process of investigation are located mainly at the
level of the police. The prosecutor attributed them to personal idiosyncrasies of police officers, the
mentalities and personal ambitions of police officers to climb up the professional ladder by ‘scoring’
in the field of securing convictions, even at the cost of the rights of the accused. The same prosecutor
located fewer problems at the level of the judicial procedure, due to the long experience of the judges,
although s/he did locate instances of surmounting social pressure from public opinion that can
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interfere with the personal judgement of the judges. The same prosecutor expressed the view that, in
cases of undue influence or other violation of the principle of the presumption of innocence, the
accused will, as a rule, be acquitted. The prosecutor located problems with the way in which the media
present court cases, owing mainly to the absence of legal training of the journalists, which renders it
impossible for them to conduct a proper analysis and scrutiny of the decisions. S/He pointed out that
society is finally ready to depart from the decades’ old notion that criticising court decisions is
evidence of disrespect towards the court. S/He placed particular emphasis on gaps located in recent
years in the judicial system which have shaken the trust of society in the justice system, which s/he
attributed to the non-transparent and arbitrary system of appointment of judges, which is permeated
by phenomena of nepotism.

Some prosecutors conceded that the presumption of innocence is respected in the judicial process
which must be distinguished from society where a number of excesses and abuses can take place,
particularly at the level of police investigations, where ‘deeply rooted social stereotypes and racist
attitudes’ can be located. As an experienced female prosecutor noted:

“At the level of the judiciary, the presumption of innocence is generally respected for all.
However, the problem is mainly at the police stations who engage in practices to extract
evidence from the accused. These are intimately connected to the predominant culture of the
police which is different, in terms of its (educational/cultural) level to that of lawyers and
deeply rooted social stereotypes and racist attitudes in the treatment of aliens. The seriousness
of the case is also an important factor. Another factor is the personality of the inspector in
charge and his ambitions: In other words, there are instances in serious cases where
investigators in their attempt to resolve these cases by any means, if their successful resolution
would provide impetus for their promotion, during the interrogation process they engage in
serious deviations from Judges rules and other rules contained within the presumption of
innocence. On numerous occasions we have the phenomenon of undue pressure on the
accused.”

“Te enimebo Sikaotikng Stadikaoiog to TEKUNPLO TNG adwoTNTAC LOYUEL TO (610 yla OAoUg.
Quaivetal va euplloxwpolv mpoBANuaTa OTIC TPAKTIKEC TTOU XPHOLLOTTOLOUVTAL OTOUG
QOTUVOULKOUG OTAUUOUC QVAQOPLKX LE TNV EKUAIEUON UAPTUPLKOU UALKOU. Auta eival
APPNKTO CUVUPACUEVA LIE TNV KOUATOUPA EKEl, OTTOU Elval TTOAU SLaOpPETLKO TO EMinedo amo
TOUC SLKNYOPOUC, KA LIE KATTOLN TTAYLWUEVO KOWVWVIKA OTEPEOTUTA KAL/I) POTOLOTIK;d OTOLXE(Q
TTOU TE(VOUV va SLapopomoLoouV TV UeTaxeiptaon Twv aAdodanwy. Eniong, n Baputnta tng
unodeonc eivat moAAEC POPEG ONUAVTIKOG TapdyovTaG. [TOAAEC (POPEC EXEL VO KAVEL LUE TNV
TIPOOWITIKOTNTA TOU QVOKPLTH TIoU XElpileTal Thv unddeon kat Ti¢ Baotkég Tou @iAoboéiec:
AnAadn tuyaivel va umtapyouv napadsiyuara o€ 0o0Bapég UMOTETELG OMOU AVAKPLTEC OTNV
amonelpa Tou¢ va €lxVIidoouV TIG UMOJECEIC QUTEC UE OMOLOSNTIOTE TPOTO, £POCOV N
eéiyviaon toug Ja Swoel Baoikn wdnan otnv aveALén Toug, va EYouls 00BaPEC TTOAPAKAUPELS
arto TouC SIKAOTIKOUC KOVOVEG Kall dAAOUG KAVOVEG TTOU MEPIAaUBAVOVTOL OTO TEKUNPLO TNG
adwotntag katd ™V avakpltiky Stadikaocio. [MOAAEC POPEC EYoUUE TO @ALVOUEVO va
aokouvtal aJEULTEC TIIECELS.”

Such views were strongly disputed by all the defence lawyers interviewed who insisted that all the
judges they came across in their long career have the same prejudices as they exist in society, even to
a higher degree, as they are predominantly male, conservative and mostly come from privileged social
classes. A senior lawyer noted:
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“In criminal cases the judges have no education in respecting human rights. The presumption
of innocence is a great achievement in human rights history. However, because of the lack of
training of judges, when they come across an accused person, they are predisposed that the
accused person has committed the offence charged. If a woman looks poor and is accused of
theft, in the mind of the judges the chances of guilt are extremely high.

“Motelw OTL OTIC TTOWVIKEG UTOVECELC OL SIKAOTEG SV EYouV Kaulia ekmaidbevuon oto oeBaouod
Twv avipwrivwy Sikaiwuatwy. To Tekunplo the adwotntag eival uilo moAU GnUOVTIKNA
KOTAKTNON OTOV aywva Twv avipwrtivwv Sikatwudtwv. AOyw tne xaunAnc eknaibevong twv
SLKOOTWY OTAV GUVAVTHOOUV EVO KATIYOPOUUEVO EIVOL TIPOIOEXCUEVOL QTTO TNV EUPAVION OV
givat évoyog n oxt. Av Lo KATNYoPOULEVH UOLALEL PTWYN KoL THAQUITWPNUEVH KL KOTNYOPEITAL
yla kAortr), oto Lualo toug sivat ndn evoxn.”

Another crucial factor is a judicial tendency to take for granted the credibility of the police witnesses,
when contrasted with conflicting testimony from defence witnesses. As an experienced lawyer
suggested:

“In practice the presumption of innocence is not implemented. When the accused person is
standing against the state and there are four police officers testifying against the accused, the
judges are predisposed that the police officers are right, and the accused is lying. If there is
police testimony against the accused, the judges have already decided in their minds that the
accused persons are guilty.”

“3Tnv mpaén to TekUNPLo ¢ adwotntog Sev epapuoletal. OTaV 0 KATNYOPOULEVOC OTEKETAL
EVAVTLO OTO KPATOG KOl UTIAPXOUV TECOEPLC AOTUVOULKOL TTOU KATAFETOUV EVAVTIOV TOU, OL
SlkaOTEC €lvol mpokatelAnuuévol kat Jewpouv OTL oL aoTUVOULKOL Exouv Siklo Kol O
katnyopouuevoc Yevdetal. Eav umdpyxel paptupio ¢  a0TUVOUIAC EVOVTIOV TWV
KOTNYOPOUUEVWY, Ol SLKAOTEG EXOUV 116N amopaoioeL OTL OL KATNYOPOULEVOL eival Evoyol.”

The defence lawyer explained that if there are four police officers testifying against the accused the
accused, often with identical testimony, the prosecution testimony is so much weightier that it
operates overwhelming pressure on the accused to plead guilty:

“In a recent case where | was the defence lawyer, when | informed the police officer that my
client will plead not guilty, he looked at me with surprise and asked me: ‘But the accused has
four police officers testifying against him, how can he not plead guilty?’ In other words, they
start on the premise that they are guilty because the police officers say so. Wherever there is
a testimony from a police officer the starting point is ‘they are guilty’. The testimony of the
police officers is, by definition, of greater force, the accused person must prove his innocence
and this is precisely where the burden of proof is reversed.”

“Te uta mpoopatn unodeon Omou nuouv SlknyopoC UTEPAOTILONG, OTOV EVNUEPWOA TOV
QOTUVOULKO OTL 0 MEAATNC Lou Vo LoxuploTel OTL Sev elval Evoyog, e koltaée ue EkmAnén kat
UE PWTNOE: «UX EXEL TECOEPLG UAPTUPEC AOTUVOULKOUC EVAVTIOV TOU, WG VA LNV mopadeXTel
TNV evoxn tou; ». Me dAAa Aoyta Eekivouv e To OTL eival €voyol eMELSN TO AEVE Ol HOTUVOULKOL.
Orou umnapyel n paptupio aoTUVoULKOU EEKIVOUUE UE TO «elval évoyol». H paptupio twv
QOTUVOULKWYV Eival ek Tpooluiou BapUvouoac LoYUOG, 0 KATNYOPOUEVOC IPETTEL VO ATTOSE(EEL
ot eivat adwoc kot 5w akplBwe avtioTpEPETaL TOo Badpoc TNE anodeiéng.”

An experienced defence lawyer pointed out that judges are prone to outside pressure, particularly
media pressure:
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“Judges are prone to outside pressure, such as media pressure, and issues like previous
convictions and cases whose nature of the alleged crime is such that draws attention. This
adversely influences the presumption of innocence. When a high-profile case reaches the front
pages of the newspapers, my feeling is that the courts are influenced. My feeling is that many
judges are influenced by satisfying public opinion, and by doing so, they are not upholding the
law, the basic human right called the presumption of innocence. No, the presumption of
innocence doesn’t apply as it should.”

“OL SIkaOTEG lval ETUPPETEIC O EEWTEPLKEG TILETELG, OTTWC N TILECN QIO TAL UECH EVIUEP WO,
kot Sedouéva OTwG TTPONYOUUEVEG KATASIKEG Kal UMOUECEIC TwV Omoiwv n PUoN Tou
(PEPOUEVOU EYKANUATOG ELvaL TETOLA TTOU MTPOCEAKUEL TNV POOOXH. AUTO EMNpealel apvnTIKA
T0 TeEKunplo t¢ adwotntag. Otav e umodeon uPnAoU mpo@id eupaviletal ota
TPWTOCEALS O TWV EPNUEPIOWY, TLOTEVW OTL Tar Sikaothpla ennpealovtatl. H aiodnon pou
elvatl 6tL moAdol SikaoTEG emnpeadovtal artd TNV AVAYKI LKAVOTTOINGCNC TNG KOLVIG YVWUNG, Kol
UE aUTOV ToV Tporo, napaBaivouv To Baoiko avipwrivo Stkaiwud mou ovoudleTaL TEKUNPLO
adwotntag. Oxt, To TEKUNPLO TNEG adwoTnTag SV LIOXUEL Onw¢ Ba Empene. "

Another defence lawyer suggested that individual prejudices and attitudes of judges matter:

“The presumption of innocence depends on who is judging the accused person. Judges are not
machines; they are people with daily needs, they may have their personal problems,
sensitivities, enmities or political affiliations that can affect their judgement. They may dislike
certain lawyers because they talk rudely to them or they may like lawyers because they are
their friends, or they are friends of their friends. This is the reason why some accused persons
receive favourable treatment. A typical example was the murder of a Bulgarian man by a Greek
Cypriot police officer, who was acquitted. Would the outcome be the same if the victim were
a Greek Cypriot? Sometimes we are faced with corrupt judges. | am aware of a case where the
judge literally copied in his decision the lawyer’s written submissions, [...], without facing any
consequences. These are known facts and have been published. The main issue is personal
friendships with the accused, or with the defence lawyer, which explains why some lawyers
have great successes in their cases whilst others do not.”

«To tekunpilo adwotntac eEapTaToL oo TO NTOLOG KPIVEL TOV KatnyopoUuevo. Ot Sikaotec Sev
elvat unyavég. Eival arouo pe KaONUEPLVEC AVAYKEC, UTTOPEL VO EXOUV TA TPOCWTTLKA TOUG
npoBAnuata, evatodnaieg, exSpoTnNTEC 1) TTOATIKEG OYETELG TTOU UTTOPOUV VO EMNPEXCOUV TV
kpion toug. Mopei va avtumadoUv oplouévouc Stknyopouc ensLdn Toug UAOUV LE ayEVELA I
utopel va cupmadouv kamotouc Stknyopouc eneLdn) ivat iAot Toug N eivat @ilot twv idwv
TOUG. AUTOC €ival o AOyoc yLa TOV OTToi0 OPLOUEVOL KXTNYOPOULEVOL TUYXAVOUV TTLO EUVOIKNC
UETOXEIPLONG amo aAdoug. Xapaktnplotiko napadeiyua ntav n SoAopovia evoc BouAyapou
armo évav EAAnvokumplo aotuvoulko, o omoio¢ adwwidnke. Oa NTav To (610 anmoTéAeoua eav
10 JUU NTav EAAnvokUnploc; Mepikég opég ouvavtouue Sikaotec StepBapuevouc. vwpilw
uta urtodeon oo o SIKACTH G AVTEYPAE KUPLOAEKTLKA OTNV OTTOWACH) TOU THV QyOPEUTH TOU
SLkNYOpoU, XwpIC va QVTIUETWITIOEL OTTOLETONTIOTE OUVETELEG. AUTA EIVaL YVWOTA YEYOVOTA
Kot Exouv dnuooteutel. To kUpLo {NTNUA EiVaL OL TPOOWITIKESG PIALEC LUE TOV KATNYOPOULEVO N
Ue tov Siknydpo unepdomiong, to omoio gényei ylati oplouévol SLknyopol EXouv UEYAAEC
EMUTUXIEC OTIC UMOTBEDELG TOUG, EVW dAAOL O)L. »
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Prosecutors also agree that there are factors which undermine the presumption of innocence. An
experienced prosecutor from Nicosia noted:

“Many factors impact the judgement and the conduct of the investigating authorities and the
presumption of innocence does not apply equally to all and to the same extent. The factors are
subjective. | handled a case where the social status of the suspect influenced the judgment of
the interrogator, because the suspect was reputable person and above suspicion. Such factors
include the social status of the suspect, which will influence the judgement of the investigator,
as the police appears to believe that well-to-do people are above suspicion whilst poorer
people are always suspect. In some cases, the innocence of a suspect was taken for granted
because the suspect was a member of a disciplinary committee. The opposite applies for
people who look poor and for migrants.”

“lMoAAoi mapdyovteg emnpealouv TNV KPion KAl TN CUUTTEPLPOPA TWV AVAKPLTIKWY OPXWV KoL
Jewpw OTL Oev LOYUEL TO TeEKUNplo TNG adwotntag ylo oAoug kot otov (blo Baduo. Ot
TIOPAYOVTEG E(VAL UTTOKEIUEVIKOL. XElploTnKka i utOTGecn OMoU TO KOLWVWVIKO OTATOUC TOU
OLEPEVVWUEVOU ETINPEATE TNV Kplon TOU avakpLtr], EMELON NTAV EVUTTOANTITOC TOALTN G KAl OTO
UUOAO TOU avakpltn mépav maon¢ umoiac TETolol mopdayovree mepidauBavouv thv
KOLVWVIKI KATAOTOON TOU UNTOMTOU, N omoia Bo EMNPEAOCEL TNV Kpion Tou avakplth, kadwc n
aotuvouia @aivetal va MIOTEVEL OTL OL EUNMOPOL avBpwoL ival mavw amno tv vroyYia, eVvw
Ol (PTWYOTEPOL avIpwIToL Eival MAVTA UMOMTOL J€ UL TEPIMTWON TO TEKUNPLO NTAV TTOAU
LoxUpo, enetdn nrav pEAo¢ melbapyiknc emtponnc. Avtideta évac pakeévduto¢ 1 Evac
aAA0SaTTOC Kot YeviKd pila EWTEPLKN OYn EMNPEAEL APVNTIKA TO TEKUNPLO TNG adwoTnTac.”

c. Discussion of findings

The police officers interviewed consider that the police duly respect the presumption of innocence
and that the main problem is with the way media report court cases. The interviews with senior
prosecutors and lawyers experienced in interacting with the police at the stage of the investigation
point to a major problem with the police. The lack of training of the police emerged at several points
throughout the interviews, with vivid examples of police misconduct. A systemic approach generated
by police attitudes essentially results in the accused person having to disprove police allegations rather
than the police having to prove its case. This suggests that there are similar problems of presumed
police credibility in the courtroom, as the final decision on the credibility rests with the judge.

All prosecutors consider that in many cases the defendant’s acquittal results from the police failure to
observe the rules of evidence and due process pertaining to the presumption of innocence.
Prosecutors consider the role of media lies somehow anything outside of the ambit of the judicial and
criminal process as exogeneous to the process. They tend to have a narrow approach following the
outdated traditional English law, which approaches the principle on the question of whether the public
utterances about the guilt of the defendant operate as an influence on the judge’s mind. They did
however acknowledge that there are exceptional instances, particularly if there is social or political
pressure from public opinion, where one can observe the influence on the personal judgement of the
judges. The prosecutors considered that in cases of undue influence or other violation of the principle
of the presumption of innocence in the questioning or other related process, the accused as a rule will
be acquitted. Prosecutors suggested that the main problems with respecting the presumption of
innocence as well as the principles of due process of investigation are found at the level of the police.
They noted that these depend on personal idiosyncrasies of police officers in charge of investigations,
their mentalities, and their personal ambitions. In general, the prosecutors consider that the courts

32



would, as a rule, enforce the principle and are sensitive to any violations. The prosecutors noted that
there are possible abuses at the level of Police practice, where there are ‘deeply rooted social
stereotypes and racist attitudes.’

Allinterviewees agreed that there is wide-spread prejudice and stigma in Cypriot society but disagreed
over the extent to which this affects the treatment of accused persons in criminal proceedings. The
police officers interviewed consider that criminal justice is not affected by any of the above factors
and that, although prejudices exist, they have no impact on the presumption of innocence. The
defence lawyers interviewed, as well as human rights groups, strongly dispute this view. The
prosecutors and lawyers concurred that many factors undermine the presumption of innocence; two
out of the four prosecutors took the position that justice prevails over societal prejudices, whilst one
prosecutor pointed out that judicial prejudice is even worse than societal because judges tend to be
male, conservative and from a privileged background.

C.2 Public references to guilt

The police perspectives

The police make regular announcements in the media. A special police press office issues daily
announcements about the cases under investigation without mentioning names. All police officers
interviewed consider that names of suspects are regularly leaked through various sources, which may
include a police officer sometimes, in which case disciplinary measures are taken. Once the case is
presented in court, the media has access to the identity of the suspect and thereafter the identity of
the suspect is often leaked through no fault of the police. A senior police officer stated:

“Names are leaked through various sources that so and so has been arrested, who is named
in the media. Or maybe a journalist has some information from a source, without excluding
the police, but this is not official. In such cases of police officers, who leak information, the
police investigate and start a case against the officer who has leaked the information because
it is not allowed to do so. From my practice and experience, a journalist can get information
that we are investigating a case and ask us about it. The police make every effort not to reveal
to media, especially in serious cases because such revelations will damage the case. Evidence
may be lost or be hidden. Therefore, the police chief has given specific instructions on the
subject, beyond the standing Police Orders which explicitly prohibit this. However, there are
cases where a journalist may be informed and ask the police if we are really investigating
something about a case, then the press office is obliged to answer without mentioning the
names. The Press office deny it because it cannot lie. Article 3B of the penal code, which is
based on the EU directive, refers to public statements by a public authority and prohibits public
figures, including the police from making statements implying quilt. It explicitly states that
until the issuance of the final decision on the guilt of the suspect or the accused by the court,
public statements of a public authority are prohibited. The provision does not mention the
journalists and media here, but we can assume that the code of ethics covers this issue.”

“Ta ovouata Stappeouv armo SLapopec MNYEC OTL 0 Tade ouveAn YN, oL omoiog ovoualetatl
ota UEoa evnuePwonG. H iowg Evac dnuUoaotoypapoc va EXeL KAMOLEG TTANPOQOPIEC Ao UL
nnyn, xwpic va amokAsietar n aotuvouia, alda Sev eival emionuec. Otav aotuvouLkol
Stappéouv mAnpopopisg, n aotuvouia to SlEpeuvA Kol avoiyel umoBeon evavtiov Tou
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QOTUVOULKOU TTOU EXEL SLAPPEVTEL TIC TANPOWOPILEC ETTELON aTTayOpPEVETAL. ATTO TNV TPAKTIKNA
Kot THV EUTTELPIO OV, EVaG SNUOTLOYPAPOC UTTopel va AaBel TAnpoopisg amo o umoBeon
TTOU EPEUVOULE KOL VO LOIC pWTHOEL OXETIKA. H aotuvouia kataBaAlel kade npoonadeia va
Unv armokaAUYeL otolyela ota puéoa evnUEPWONC, ELOLKA O 00BAPEC MEPLMTWOELS, EMELON
TETOLEG ammokaAUY el Ba BAaouv Tnv urtodeon. Ta amoSEIKTIKA OTOLYElQ UMOPEL Vo yaBouv
N va KouEToUV. Q¢ €K TOUTOU, 0 apXNyOS TN aoTuvouiog o ekSWOEL CUYKEKPLUEVEC 0ONYiec
OXETIKA UE TO FEUQ, MEPA QIO TIC IOYUOUOEC QOTUVOULKEG SLATAEELG TTOU TO ATTAYOPEVOUV
pnta. QOTO00, UNMHPYOUV TIEPUTTWOELS OTTOU EVOG SNUOCLOYPAPOC UTTOPEL va evnuepwIEel Kait
VO PWTHOEL TNV AOTUVOUIN EQV TIPAYUATIKA EPEUVOUUE KATL yla pla urltodeon kal TOTE TO
ypapeio TUMOU UMOXPEOUTOL VO QTTAVTHOEL XWPIC Vo aVaQEPEL ovouata. To ypapeio TUmou
10 apveital eneldn dev unopel va net Yeuata. To apBpo 3B tou mowikoU Kwdika, To oroio
Baoiletat otnv odnyia tn¢ EE, avapepetal o€ Snuoote¢ SnAwaoelg uag dnuootac apxng Kat
QAITOYOPEVEL O ONUOCLA TPOOWIT, CUUTEPIAaUBavVOUEVNG TN aoTuvouiag vo mpoBei os
SNAWOCELC TOU CUVETAyovVTaL €VoxH. AVOQEPEL pnTta OTL UEXPL TNV E€KSOON TNG TEAIKNC
AImOQAONC CXETIKA LIE TNV EVOXN TOU UTOMTOU ) TOU KATNYOPOUUEVOU a0 TO SIKAOTHPLO,
arayopevovtal ot OSnAwoelc dnuootag apxnc.. H bwataén bev avapéper €bw TOUC
SNUOCLOYPAEOUC KOL TA UECH EVNUEPWONC, OAAD UTTOPOUUE Vo UTTOJECOULE OTL 0 KWOLKAC
Seovroloyiag kKaAUMTEL Ko aUTO TO {NTHUA.”

The police officer in charge of press matters stated:

“The job of the Police Press Office is to inform journalists about cases before the police. We
ensure that we do not post personal information that would reveal the identities of individuals.
We only refer to issues that are relevant and need to be made public, namely the offenses
being investigated, his age, gender, and the details of the offense he committed, which should
of course come out naturally. One case that saw a lot of publicity and journalists became
extremely interested was the case we are now investigating, the murder of a young man by a
family member. Unfortunately, in the course of the judicial proceedings for the purpose of
securing a pre-trial detention order, some details regarding the suspect were mentioned in the
courtroom in order for the judge to be aware of information which is crucial in assessing the
request for pre-trial detention. Because the hearing was open, the details were leaked to the
media and became public.”

«To Mpageio Tumou tn¢ Aotuvouiac eival EMIPOPTIOUEVO UE TNV evnuépwon Twv MME yia
unodeoelg mou Slepeuva n aotuvouia. Atacpadilovue OtL dev SNUOCLEVOULE MTPOCWITIKA
otolyeia Touv Ba amoKaAUTTTOUV TIC TRUTOTNTEC TWV ATOUWV. AVOPEPOUNAOTE LIOVO O€ {NTHUAT
TToU elvat ouvapn Kat MpENeL va dnuoaotortolouvratl, SnAadn To adIkNUATO TOU EPEUVWVTAL,
™V nALKia, To PUAO TOU UTTOTTTOU KOiL TIG ASMTOUEPELEG TOU aSLKAUATOC TToU SIEMpaée, Ta omola
@uaotka Fa npenet va SnuoatorotnBouv. Mia urtodeon mou ETuxe UEYAANG SNUOCLOTNTAC Ko
oL Snuoaotoypaol E6Léav TEPAOTLO EVSLAPEPOV Elval Lo UTTOJEDN TTOU SLEPEUVOUE TWPQ,
n dodogovia evoc véou avdpa amo Eva  LEAOC TNC OLKOYEVELXC TOU. AUOTUXWG, KATA T
Slapkela ¢ SIkaoTikNG Sdladikaoiac Ue OKomo tnv efaopaddion SLATAYUATOC KPATNONG,
OPLOUEVEC AETTTOUEPELEG OXETIKA LE TOV UMONTO oavapépinkav otnv aidovoca Ttou
SLkaotnpiou, MTPOKEUEVOU 0 SIKAOTHC va Yyvwpllel TANPo@opieg mou gival {wTikN¢ onuaocioc
yia tnv a€loAdynaon tng¢ aitnong yia to Statayua Kpatnong. Emewdn n akpoaon NTav avoiytr,
oL mAnpowopiec dtéppevoav ota MME kot dnuootorotiBnkav.”

A police officer pointed out that there are guidelines that the police adhere to:
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“There are guidelines about how to liaise with the media process. There is a protocol of actions

for the members of the police and, to speak specifically about my department, the way we
liaise with the journalists. There is a representative of the police headquarters who coordinates
on a national level all the press representatives of the provinces. There are specialised
departments such as the anti-crime unit, the anti-trafficking unit, the department of the Chief
of Police, the domestic violence department, the anti-hooliganism office. These offices have
press representatives who are authorised to speak to journalists. Each of these departments
are coordinated by the Police Spokesperson who issues recommendations and monitors what
will be revealed to the public. This is always guided by the existing protocol about what we
reveal to the journalists.”

«Yrapyouv mPpwtokoAda yia to nMw¢ va OSiaxeipilopacte ™ Sadikaocia UE TA UEo
evnuépwong. Ymapxel éva mpwTtokoAdo Spagewv yla ta UEAN TNG AOTUVOUING Kal, YL Vo
UANOW TPOCWITIKA YLt TO TUNUO LOU, VLo TO TTWG AEITOUPYOULE LIE TOUG SNUOTLOYPAEOUG.
YrapyeL Evag eEKTPOCWITOC TOU apxnyeiou tnc aotuvouliac, o oroiog ouvtovilel o€ MNaykumpla
Bdon, 6AouG TOUG EKTTPOCWITOUG TUTTOU TWV EMOPXLWV TTOU EYOULE OTLC EMAPXIEC OO0V dpOopd
TIC AOTUVOULKEG UTNPEOTiec. Yrtapxouv €€€lOIKEVUEVA TUNUATO OMTWCE TO YPAPEIO KATH TOU
EyKARUQATOG, TO oOpynyEio, TO TUNUA KATA TNG OWUATEUTIOPIAC, TO TUNUX Yla TNV
evboolkoyevelakn Bia, To ypapeio katd Tou YouAlykaviouou. Auta ta ypapeia Stadétouv
EKMPOOWMOUC TUMOU mou &ivat efouatodotnuevol va wAouv oe Sdnuoctoypapouc. DAa
ouvtovilovtal artd ToV EKMPOCWITO TNG AOTUVOULXG O ortoio¢ kaBopilel kot eA€yxel T Ya
artokaAu@del oto kowvo. Auto kadodnyeital mavita amd To UTTAPXOV TPWTOKOAAO ToU Ti
arokaAumntouue otoug dnuoactoypapouc.”

The police consider that they discharge this general duty in the statements the Police make. The senior

police officer in charge of the press office noted:
“We implement and respect the presumption of innocence when we issue a statement about
an offense, our announcements do not picture the suspect, who is innocent until the contrary
is decided by the court. We refer only the age and gender. We do not refer to the area where
the crime takes place, for example if it takes place in a village in the regional district of Larnaca
we only mention the regional district but do not even mention the village. If probed by
journalists, we also say if the person is a foreigner or a Cypriot citizen.”

“Epapuolouue kat oeBoUAOTE TO TEKUNPLO TNC afwoTnNTAC OTaY £KSidOULE Uta avakoivwon
yla kamoto adiknua, ol avakowwoelg pog 6 pwtoypapilouv Tov UMOmnTo, o onolo¢ gival
adwoc ugxpt va ammokaAu@dei to avtideto ano 1o apuodio Sikaotrplo. AVOQEPOULE UOVO TV
nAtkia kot To UAO. Ae avapEPOULE TNV MEPLOXN TTOU YIVETAL TO adiknua, yLo mapadelyuo ov
yivetal og éva ywplio tn¢ emapyiac AApVaKac aVapEPOULE LLIOVO TV TTEPLPEPELR , SEV AELE
oUTE TO YwpLo. Av pwtnBoUue amd Snuocioypdpouc AEue av gival aAdodamoc n Kumpiog
mmoAitng.”

The fact that Cyprus is small close-kin society is alluded to as one of the reasons for the leaking of

names and the difficulty in monitoring and keeping information confidential to protect the

presumption of innocence of the accused:
“Every day the police are in contact with the media with press releases and announcements.
These are guided by the relevant regulations and in the press releases that require that we do
not mention names, nor do we refer to them as culprits but as suspects or defendants. The
media are not allowed to reveal the names or details. There is a code of journalistic ethics that
regulates these issues. There have been many complaints from members of the public against
certain media for violating the code of ethics. Cyprus is a small country and we know each

35



other, but all we can do as Police is to ensure that the Police respect the anonymity of the
suspect, we do not divulge names. If the media publishes names, it is a matter of the media.
The Police will say if the suspect is a man or a woman, which does not affect personal data or
anything else.”

“KaOnueptva n aotuvouia gival o€ enopn UE To UECA UALIKNG EVNUEPWONG, UE Ta OEATI
TUTTOU KQlL QVOKOLVWOELG TTOU ekbidovtal atn Baon OYETIKWY KaVOVIoUWV. 3T SEATia TUTTOU
TToU OEV QVOQEPOLIOIOTE OE OVOLOTH, OUTE WAOULE EVOYOUS, aAAd O UMTOMTOH MPOCWA 1)
katnyopouueva. Ta UECH eVNUEPWONG OEV ETITPENETAL VA QITOKQAUNTOUV Ovoua i dAAa
otoiyeia. Ymapyxst o kwdikag dnuooctoypa@ikic deovrodoyiac mou ta puduilel auta to
Jéuata. Yrnpyav moAAEC (OPEC MAPATTOVY KAl OTTO TO KOLVO EVOVTIOV CUYKEKPIUEVWY UETWV
vl mapaBioon tou kwdika Seovrodoyiog. H KUmpocg eival pia ptkpn ywpo mou o evac EEpel
Tov dAdo, adda amd tnv mAsupd NG aotuvouiag Sev Sivouue ovouata. Av éva LECO
evnuépwaonc Swaoet to ovoua, eivat Jeua tou péocou. H aotuvouia dnAwvet av ivat avtpoc n
yuvaika o unomntog, S10TL Sev emnpealel mpoowrtika SeSoUEVA 1) KATL dAAo.”

» Comparing the perspectives prosecutors and defence lawyers

Two defence lawyers and all the prosecutors interviewed categorically stated that they do not liaise
with the media at all either for commenting on a case or for divulging any information about an
ongoing case. The prosecutors stated that that they would make press statements if and when
specifically sanctioned by the Attorney General, which is rare. All prosecutors and three out of the
four defence lawyers consider that the liaison with the media is a problem in Cyprus, a small country
where, almost, everyone knows everyone. They all agree that there is a problem with the regulation
of this relationship. Defence lawyers who are practitioners, registered with Cyprus Bar Association,
are not allowed to advertise. However, many have close liaison and their economic, political career
and personal interests are intertwined. Many lawyers have a close relationship not only with individual
journalists, but more importantly they have liaisons and business arrangements with the media
outlets. Some big lawyer firms are often owners or major shareholders in media groups and outlets,
or control via control directly or through third parties, who for formal reasons are not transparent. As
one media expert explained,%

“Some of the big lawyer firms control the share capital of a media group therefore have direct

access to the media and indirectly and immediately to journalists.”

“Meptka SLknyopLKkd ypapeio EAEYYOUV TO UETOXIKO KepdAalo evoc MME, Etot Exouv aueon
npooBaon oTa UECH KoL EUUETA KAL ALECH KOL OTOUC SNoatoypd@ouc.”

Large law firms, either themselves or through third parties, control the share capital of mass
communication. According to the law of radio and television, a natural or legal person cannot own
more than 25% of shares in an electronic medium, radio, or television. However, there are other
indirect means, which allow one person to completely control a media group, via the distribution of
shares to people acting as nominee shareholders. Some of the largest law firms in Cyprus control 25%
share in media groups and the remaining 75% is distributed to trusted or dependent persons or
companies.

Beyond the question of ownership and control of media groups, there are issues of the way in which
self-regulating bodies monitor compliance with media ethics and regulations. Both the Bar Association
and the Journalists Union are self-regulating bodies. They have guidelines about relations, reporting,

105 |nterview with media expert, 30 May 2020.
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expressing opinions in public about an ongoing criminal case, which are not implemented closely or

correctly, or there is administrative laxity. As one prosecutor stated:
“In Cyprus we have a serious problem with the lawyers and prosecutor liaise with the media
pertaining to investigations, concerning information on suspects or accused. We are seriously
behind in the way the media covers cases. They do not cover both sides equally. Defence
lawyers, who are keen to appear in the media, would provide to the media certain texts. The
journalists, who cannot be bothered to do their job properly just publish them without further
investigation. This has happened to me. They allege things that are false and that were never
said in court. Normally, a permission by the Attorney General is required for any officer from
the prosecution to give a press interview. It is a serious mistake for the attorney general to
appear every three days on television. You will not find this in other European countries. | had
suggested that the Attorney General’s office has a press officer.”

“Jtnv Kompo Exouus oAU coBapo mpoBAnua LE To TPOMO 1ToU SIKNYOPOL KAl ELOAYYEAE(G
Epxovral o€ snapn ue ta MME kat amtoKaAUNTTOUV OTOLXE(O OXETIKA UE UTTOVECELC OXETIKA LUE
TOUG KATNYOPOUUEVOUC. MIOTEUW MW O AUTO TO KOUUATL UOTEPOULE. AV KAAUTTTOVTAL KL OL
600 mAeupéc ootiua ota péoa. [OL Siknyopol TG UmMEpdoriong, oL omoiot BéAouv va
npoBAndouv, bivouv kamola keipeva, Etolua ota puéoa. Ot dSnuootoypagot, Tou SV KAvouv
™ SoUAeld TOUG owaotd T SNUOCLEUOUV XWPIC va ta Slepeuvouv.Mou ETUXE Kol aUTO,Va
KXVoUV LOXUPLOUOUG Kol va Aéve mpayuata 1mou Oev €Youv Kauia OXEon UE TNV
npayuatikotnta kot Sev etmwidnkav kav. Kavovika, ylo va SwOEL KATTOLOG CUVEVTEUEN, OxL
UOVO yLa EUAC, Kot SNUOCLo¢ UTTAAANAOC MPETIEL Vo MAPEL ASELA ATTO TOV YEVIKO ELOAYYEAEQ.
Oswpw TO VA Elval 0 YeVIKOG loayyeAéac kale 3 UEpeG oTnv TNAEGpaon OTL lval Ueyaio
AdaBoc. Aev Ba bei¢ o€ kauio xwpa ToOU KOOUOU EL0AYYEAEQ Vot UIAD OTA TNAEOTTTIKA UETT, OTOV
EUPWITAIKO YWpPO yLa va pnv eipait armoAutog. Eixa etonynBei va Exouue éva Asttoupyo tumou.”

The same prosecutor questioned the liaisons between lawyers and journalists on ethical and

professional grounds wondering how it is possible for the same lawyers to appear on the same TV

channels all the time for all kinds of subjects:
“The TV channels constantly inviting the same people. There are lawyers with criminal law
experience on TV panels commenting pending criminal cases. Most of them do not even know
the facts of the case, which is essential before one can take on the legal aspects of the case.
What is happening in Cyprus where someone would designate himself as a ‘penologist’ is
wrong. In fact, the Lawyers’ Association should take a position on this. In Cypriot Law Lawyers
are not allowed to advertise. | believe that these lawyers have a contact in the media to be
regularly invited there.”

«Tot TNAEOTTTIKA KavaALa TPOOKAAOUV CUVEXWCE TOUC ibtouc avipwrouc. Yrdapyouv Siknydpot
UE EUTTELPIa TTOLVIKOU SIKAIOU OE TNAEOTTIKA MTAVEA TTOU OXOALA{OUV TTOLVIKEC UTTOVEDCELS EVW
aKOUO EKKPEUOUV. Ol TTEPLOCOTEPOL QIO aUTOUG Oev pvwpilouv Kav To TEOYUONTIKY
TIEPLOTATIKA TNC UMOYEONC, Ta OTTOLA EiVaL AMAPAITNTA VLo VA UTTOPECEL KAVEIC Vo avaAdBel
TIC VOULKEG TTTUXECG TNC untodeonc. Auto mou cuuBaivel otnv Kumpo orou kdmoto¢ Jda opioel
TOV EQUTO TOU WG «TTOLVIKOAOYO» gival Aadoc. TNV Mpayuatikotnta, 0 Alknyopikog SUAAoyoc
npémnel va AaBet 9éon eni tou GEuarog. Ztnv kumplakn vouodeoio Sev EMITPEMETAL OL
Siknyopol va Stapnuilouv Tic UMNPeoisc Toug. Motevw OTL autol ot Siknydpot SLatnpouv Ut
EMAIQN UE TA UECA EVNUEPWONC VLA VA TIPOCKXAOUVTAL TOKTIKX EKEL »

The lawyers interviewed consider that the turning point was the case of Georgiades (see case studies,

Annex 6), who was tried and convicted for child sexual abuse but then acquitted on appeal because
of the huge media coverage of this case. One defence lawyer stated:
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«I never discuss my cases with the media. My feeling is that most media respect anonymity to the
extent necessary for the protection of the rights of the suspect. Things got out of hand in 2001 in
the Georgiades case where the media unleashed an unprecedented attack on the suspect and then
accused, Doros Georgiades. Following his acquittal things changed dramatically. In general, | could
say that we have never seen such cannibalistic approach ever since. However, the media do have
duty to inform people about what is happening in our society and therefore there is a proper check
and balance today.”

«Aev oulnTw MOTE TIC UMOVBECEIC UOU UE T HEoA evnuEpwong. H aioOnon pou eivat ot ta
TIEPLOCOTEPA UECH EVNUEPWONG deéBovtal TNV avwvuuio oto Baduod mou amatteital yia tnv
npootacia Twv SikalwuUdTwy tou umontou. Ta mpayuata Euyav to 2001 otnv umodeon
lewpytadn, omouv Ta UEoa EVNUEPWONG EEQMEAUCQV LA AVEU Tponyouuevou enideon evavtiov
TOU UTTOMTOU KAl OTN CUVEXELX KATNYOPOUUEVOU. MeTd tnv amaAdayn tou ta npayuata aAdaéav
SPOUATIKA. SE YEVIKEC YpaUUES, Ja pmopovoa vo Nw OTL armd TOTE eV EYOULE &l TETOLN
KaviBaALoTiKY) TPOCEyyLon. QOTO0O, To UECA EVNUEPWONG EXOUV KATNKOV VA EVNULEPWVOUV TOUG
avBpwnoug yla to Tt cUUBAIVEL OTNV KOWVWVIX UOG KL EMTOUEVWC UTTAPXEL EVOG OWOTOC EAEYXOC
Kol LoOppOTTiat OHUEPDL. »

Other defence lawyers consider that not much has changed towards a more restrained and positive
approach on the subject. Most consider that matters have deteriorated with the competition and the
expansion of social media outlets. The media are chasing lawyers for a statement. As one defence
lawyer noted:
“Often the media ask us to express our position. Very rarely were we forced to make a media
statement without being invited by the media outlet and we only do so when we feel a media
outlet was completely out of order. In recent years, the Radio Television Authority has become
stricter with media outlets, but problems persist. The most common practice is for the media to
depict a suspect as guilty and then add a paragraph at the bottom to say, ‘of course we respect
the presumption of innocence’. Even where we have explained and clarified an issue, we see the
same media outlets repeating their false claims or taking our statements out of context in order to
ridicule them. When they call me in a television panel and they invite four other persons who have
the opposite opinions than myself and the journalist says ‘I will give each of you equal time to
answer’ this is not objective coverage and no respect for the opposite view.”

“Suyva ta péoa Uallkng evnUEPWONG Uac {NTouv Vo ek@pPAcoule Tt Yéon uog. MoAv onavia
avaykalouaote va nmpoBouue ge SNAWOELG OTA UEOA EVNUEPWONC XWPIC va mpookAnGoUue amo
Ta (bla Ta uEoa eVNUEPWONG KAl TO TIPATTOUUE UOVO OTaV aloFavouaoTe OTL Eva UEco EEQPUYE
evteAdws. Ta tedeutaia ypovia, n Apxn PadlotnAedpacng €ylve milo auotnpn UE T UECA
evnuépwoncg, alda ta npoBAnuata mapauévouv. H mio ocuvnSiouévn mpaktikn gival ta pUeoa
UallKNG EVNUEPWONG VA ATELKOVI{OUV Evav UTTOMTO WG EVOXO Kal, OTH CUVEXELQ, VO TPOOTECOUV
ULO TTOPAYP PO OTO KATW LEPOC YLO VAL TTIOUV, «PUOLKA, OEBOUNOTE TO TEKUNPLO TNG adWOTNTACY.
AkOua kot Omou Eyoule génynoet kot amooapnvicsl éva {ntnua, BAémouus ta (Sia péoa
evnuépwaonc va erravaiauBavouv toug Yeudeic toyuptououg touc 1 va Byalouv ti¢ SNAWOELS LaG
EKTOC mAaioiou yia va Ti¢ yedotomotnoouv. Otav LUE KXAoUV O Ul TNAEOMTIKY oulTnon Ko
pookaAoUv TEooepa aAda dtoua TTOU EXOUV TIC OVTIJETEC OMOWEL amO EUEVH KOl O
dnuoaotoypdpog Aéel «Ja oa¢ Swow (00 YPOVo Vo ATAVTNOETE», AUTO OEV EIVAL QVTIKELUEVIKN
kaAuyn kot Sev 0€Beta thv avtidetn amoyn.”

An example cited by two lawyers was the recent arrest of a peace demonstrator, who was alleged to
have attacked a member of the national guard who was assisting the police in preventing the
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demonstrations from crossing to the northern part of the de facto divided country within the buffer
zone. At the end of February 2020, the government closed the checkpoints through which Greek
Cypriots could visit the Turkish occupied north and Turkish Cypriot could visit the south of the island.
The checkpoints had been opened since 2003 when the Turkish army permitted passage for the first
time since the 1974 war. The closure of the checkpoints led to repeated protests and demonstrations.
Even though the government announced that the reason for the closure was to stop the spreading of
the coronavirus, at the time Cyprus still had its airports opened and there were no Covid-19 incidents
reported either in the north or the south. The closure of the checkpoints was criticized as being part
of an effort to stop Greek Cypriots from buying cheaper petrol and medicines from the north, which
had been at the centre of government policies for months before the pandemic. In one of the
demonstrations, a demonstrator pushed a soldier who was pushing the crowds back. The incident was
amplified by the media who repeatedly screened a montage video. The demonstrator was charged
with a series of offences, whilst his name and photo paraded in the headlines of many newspapers for
weeks. His trial is still pending. An experienced defence lawyer pointed out the following:
“There is a pattern where, once the media outlet forms an opinion, it disseminates it daily. In the
latest example
before charges were pressed, there were formal public statements by the Ministry of Interior, the
Ministry of Defence, Ministry of Justice, the government spokesman, the police, three political
parties, and all these before he had even presented himself to the police station. They ignored and
silenced the fact that the accused person voluntarily showed up at the police station where he was
charged; no media mentioned that because it does not fit the profile of the dangerous wanted
criminal.

«Yrapyel éva potiBo oOmou, otav TO UECO EVNUEPWONG Oxnuatiosl uia yvwun, t Stadidet
kaOnuepiva. Sto teAeutaio mapadetyua mpotou va anayyeAfouv katnyopisg, unnpéav emionueg
énuootec dnAwoelg and to Ymoupyeio Eowtepikwv, T0 Ymoupyeio Auuvac, 1o Ymoupyeio
Alkaloouvng, tov KUBEpVNTIKO EKTTPOCWITO, TNV AOTUVOUL, TPlo TTOALTIKG KOUUATA Kol OAa auTd
TPV KV Tapouctlactel 0 SLadnAwTH¢ OTO AOTUVOULKO TUNUA. Apvonoav Kol QmooLwnnoay To
VEYOVOG OTL O KOTNYOPOUUEVOC EUPAVIOTNKE €JEAOVTIKA OTO QOTUVOULKO TUNUO OTouU
katnyopninke. Kavéva uéoo Sev to avépepe eneldn dev talplalel Ue To mpoiA tou entkivéuvou
katalntoUuevoU eykAnuatia. »

Another defence lawyer is also negative about being too close to the media but added that sometimes
there is no other way to counter public references to guilt, often leaked or officially announced by the
police, than to release data about the case to present to the public the accused person’s version of
event:
“I do not often liaise with the media as | am not always convinced that this will benefit my
clients. The police announcement about persons arrested, suspected, or charged sounds like
they have already been convicted. If you pay attention to the wording used in police
announcements, it sounds like a court verdict. Out of respect for the criminal procedure which
follows, they should stick to their role as investigators. Today the announcement of the police
regarding the incident on the beach with the youths accused of violating the Covid-19
measures was very much like a guilty verdict. | chose not to make a public statement in
response to the police statement, as | do not think it will benefit my client. We did circulate
thevideo, however, to show that the police version of the events is not true, to increase
sensitisation of society that the police version of events is not necessarily truthful. There is a
law that prohibits the mentioning of names and this is, to a great extent, complied with by the
police.”
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“Aev Epyoual ouxvd o€ enapn UE To UECH EVNUEPWONC Kadwe Sev [mioTevw] mavrtaott auto
va weednoet touc meddtec pou. Ol AQVAKOWVWOELG TG QOTUVOUING CXETIKA LUE ATOUX TTOU
ouveAndnoav, mou eival umonta 1 Katnyopnnkav akovyovral oav va €Exouv nén
katadikaotel. Eav Swoete mpoooyn otn SLAtUMwWan oU XPNOULOTIOLEITAL OTL AVAKOLVWOELG
TNG AOTUVOULOG, KOUYETAL OV SIKAOTIK artopaon. Aro oeBaao otnv mowvikn Stadikooio
TTOU AKOAOUUEL, ETPETE va EUEIVOUV OTO POAO TOUG WC AVaKpPLTES. H anueptvn avakoivwon the
QOTUVOUIOG OXETIKA LUE TO TIEPLOTATIKO OTNV MTAPAAL UE TOUC VEOUG TTOU KATNYOPOUVTaL OTL
napaBiaoav Ta UETPa katda Tou Covid-19 NTav cav ula Katadikaotikn arno@aon. EnéAséa va
Unv kavw dnuoota dSnAwon wg anavrnon otn dnAwon tn¢ actuvouiog, kadwe Sev motevw
ott Ja weeAnoet tov nedatn pou. KukAowopnoe to Bivteo, watdoo, yia vo Seifoule OtL n
QOTUVOULKY) €KSOXN Twv pepovotwv Oev eival aAntvn, vy va auénoouue tnv
evalo9ntomoinon TG KoWwvVIaG OTL N AOTUVOULKY €KSOXN TwvV Yeyovotwv Sev eival
amapaitnta aAndivi). YIApxeL EVaG VOLIOG TTOU QITaYOPEVUEL TNV QVAEQOPA TWV OVOUATWY Kl
QUTO o€ UeyaAo Baduo tuyyavel oeBaouoU arod thv actuvouia.”

Some of the lawyers interviewed were forthcoming about liaising with the media and do not consider
that there are any ethical or regulatory issues at stake. A defence lawyer was categorical that “there
are no laws or guidelines regarding cooperation with the media” suggesting that often it is important
to liaise with the media in order to publicise information:
“I contact the media to give them information. Sometimes journalists call me and ask me if |
have some news, which they can report on to fill up their pages. | do this regularly but never
to influence the outcome of the case.”

“ETukolvwvw LE TA UECA EVNUEPWONC YL VO TOUC SWow TANPOPOpPLeC. MEPLKEG POPEC oL
Snuooloypdol LE KAAOUV Kal LE PWTOUV OV EXW KATTOLX VEQ, T OMOIX UTTOPOUV Vo
QVOEEPOUV YLa VO YEULOOUV TIC OeAibec Toug. To KAVW QUTO TOKTIKX aAAd TOTE ylo va
ennpedow tnv €kBaon tnc unodeong.”

This particular lawyer found that anonymity of the accused person was a highly problematic concept:
“I am against anonymity and | disagree with the view that the suspect must be kept away from
the public eye. The meaning of a public trial is for the world to follow the case and to develop an
outcry against the accused, for the purpose of preventing crime; | have nothing against this tactic.
If a person has committed a crime and is imprisoned, the world must know as the criminal conduct
of a person has an impact on society. Anonymity might be necessary for a person who has not been
convicted but even so, | do not think that a suspect should not be named at all. There can be cases
of persons being falsely accused, not by the public prosecutor but from private individuals, who
can launch a private criminal case and in those cases the court might be inclined to treat them as
guilty until they prove their innocence. If there is such a case of malicious prosecution, then the
person falsely accused can sue them and claim compensation.”

“Eiuai kotd TNG avwvuuiac kot SLa@wvw UE TAV arton OTL 0 UTTONTOC MPETTEL va KpaTnJEel akpLa
aro tnv kowvwvia. To vonua utac dnuootac Siknc eivat 0t o koo napakodovdei tnv unodeon
KOl QVOMTTUOOETAL UL KATAKPOUYH EVOVTIOV TOU KOTHYOPOUUEVOU, UE OKOTIO TV MPOAnYn tou
eykANUaToC. Agv Exw TmoTA EVAVTIOV QUTH G TG TAKTLKNAG. Eav éva dtouo Exet Sianpael EykAnua
Kol QUAOKLOTEL, 0 KOOUOG TIPETIEL VO YVWPLLEL OTL N EYKANUATIKY) CUUTTEPLPOPA EVOC ATOUOU EXEL
QVTIKTUTTO OTNV Kotvwvia. H avwvuuio umopel va gival anapaitntn yia éva aropo mou Sev EXEL
katadikaotel, aAda mapoda autd, Sev MIOTEUW OTL Vg UMONTOC OEV TIPETEL va KaTovoualetal
ka§6Aou. MImopei va UTtapyouV MTEPUTTWOELS ATOUWYV TTOU KAThyopRinkav Ue YPeudeic katnyoplec,
Oxt amo tov sloayyedéa aAda amo SLWTEG, oL OmoioL UIToPoUV va KLVHOOUV LOLWTIKN TIOLVIKN
unodeon Kol O€ QUTEG TIG TIEPLITTWOELG TO SLKOOTHPLO UTTOPEL Vo EXEL TNV TAON Vo ToUC Jewpel
Evoyou¢ wc O0tou amodeifouv thv adwitntd tous. Edv umdpyel TETol mepimTwon kakoBouAnc
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Siwéng, tOTe TO dATOUO TOU KaTnyopeital Yevdbwe UMOPE(L va Tov UNVUOEL Kol vo {NTHOEL
arto{nuiwaon.”

This view was not shared by any of the other interviewees.

a. Mapping of laws and guidelines

Laws relating to prohibiting public references to guilt

The basic principle underlying criminal law and procedure is presumption of innocence, therefore
suspects or accused persons cannot be referred to as guilty in any public statement of any public or
judicial authority before the issue of a final court decision regarding their guilt. This is a common law
principle that has been codified in the constitution, criminal law, and criminal procedure. In criminal
law procedure, the prosecution always starts the case because the onus is on them to prove.'%®

In 2018 there was an amendment'”’ of the basic Criminal Procedure Law inserting three new articles'®®

adopting the wording of the Directive 2016/343. ‘Public authorities’ includes the police and other
persons conducting investigations, the courts, any state officials,'® including the President of the
Republic and the Attorney General, the Assistant Attorney General, the Chief of Police, the President
of the Supreme Court, judges of the Supreme Court, the Auditor General, the Assistant Auditor
General, the Governor of the Central Bank of Cyprus, the General Accountant, the Assistant General
Accountant, Cabinet Ministers, Undersecretaries, the Government Spokesman, any person working
under an employment contract for purchase government services, any person holding the position of
Commissioner or Superintendent or President or Member of the Authority or another House or
another official whose function or office or position is provided or power is established under the

constitution. 110

The Directive’s provision regarding remedies was not specifically transposed here, presumably
because of the impression of the legislator that there are general remedies available to persons whose
rights were infringed because of public statements.!!! The prohibition of public references to guilt by
public authorities, as provided by Article 4 of the Directive to ensure that, for as long as a suspect or
an accused person has not been proved guilty according to law, is restrictively interpreted the sort of
‘public statements made by public authorities’, which in essence merely means not naming the
individual. Moreover, the police, the prosecution and the courts, see their role as essentially one of
guarding and protecting the criminal and juridical procedure. From the interviews with the Police and
prosecutors, we can safely conclude that the they do not see much of a role in taking measures in
protecting the accused from media or other public references to guilt, in what can be seen as

106 Clerides, C. (2018), Kumpiakd Aikato tnc Amddeiéng, Nomiki Vivliothiki, Athens; Cacoyiannis (1983) H
AntobSeién, To Aikaio tn¢ anodeiéng onwe epapuoletal otn Kumpo, Libra Chambers, Limassol; Eliades, T. and
Santis, N. (2014) To Aikato tn¢ Anddeiéng: Aikovoutkeg kat Ouataotikec Mruyég, HIPPASUS; Eliades, T. (1994) To
Aikato tne Amtodeténg, Mia mpaktikn mpoogyyton, Zavallis, Nicosia.

107 Cyprus, Law (Amendment) on Criminal Procedure of 2018 (O rtepi Mowvikric Aikovouiac (TpormomnotnTikog)
Nouog tou 2018) N. 110(1)/2018, No. 4668, 25 July 2018.

108 Cyprus, Law on Criminal Procedure Cap 155 (O mepi Mowikn¢ Atkovouioac Noupoc Kep. 155), Art. 3A, 3B and
3C.

109 cyprus, Law on Criminal Procedure Cap 155 (O repi Mowikri¢ Atkovouiog Nouoc Kep. 155), article 3B(3).

110 Cyprus, Law on Criminal Procedure Cap 155 (O rtepi Mowvikric Atkovouiog Nopoc Kep. 155), article 3B(3).

111 The interviews conducted with Lawyers, Police and Prosecutors confirm that this a consensus in the Cypriot
legal profession that this is the established practice in Cyprus.
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criminalisation at societal level, which is seen as a matter to be taken up by the individual in pursuing
his or her rights in public or private law and as a matter of correct regulation of the media.

Overall, Cypriot courts would assume that judges are not influenced by media or other inferences of
guilt, except for incredibly special or exceptional circumstances, as discussed above.

The other important element pertains to media reporting of criminal matters. Given popular fears and
calls for crime prevention and containment, there is increasing competition for exaggerating and
elements of crime, often inferring guilt to persons who are accused prior to being tied. This is neither
novel, nor is it confined to Cyprus.!*? Often, the popular media tends to amplify assumed ‘common
sense’ approaches, ripe with prejudices about ‘deviant’ groups (such as migrants, youth those who
come from poor social background etc), often depicted as prone to criminality.’'®* The assumptions
about the alleged criminality of certain categories persons accused, who have certain characteristics,
is often at the expense of the presumption of innocence of the accused. In Greek-Cypriot public
debates, major issues pertain to the adequacy of legal protection and the most effective ways to
regulate both, the protection and the public inferences relating to the presumption of innocence.

Media regulation and guidelines

There are various laws regulating the media and there is legislation that covers TV broadcasting.!'
Also subsidiary legislation!®® and guidelines of codes of journalist practice refer to the protection of
the presumption of innocence.''® The code of journalistic ethics is appended to the main legislation
on the TV broadcasting, which covering also the electronic media outlets. These apply for TV and radio,
print and electronic publications. 7 Despite their potential use for the imposition of administrative
fines, there is little use of these as binding instruments. Authorities prefer to use them as declaratory
instruments of advisory character professing to respect for the personality, the honour and
reputation, as well as the presumption of innocence in criminal procedure. The guidelines are mostly
not legally binding as they are in the form of a soft law of voluntary codes.'*® The law also covers
electronic media.!'® However, electronic publications and the social media, which are becoming more

112 Hall, S., Critcher, C., Jefferson, T., Clarke, J. and Roberts, B. (1978) Policing the Crisis: Mugging, the State, and
Law and Order, Routledge, London; Sitas, A., Trimikliniotis, N., Damodaran, S., Keim, W. and Garba, F. (2014)
Gauging and engaging deviance 1600-2000, Tulika Academic Press, India.

113 Trimikliniotis, N. (2013) “Migration and free Movement of Workers: EU Law, Crisis and the Cypriot States of
Exception." Laws 2, no. 4: 440-468, 2013 http://www.mdpi.com/2075-471X/2/4/440 ; Trimikliniotis, N.,
Demetriou, C. (2012) “Cyprus”, Ricard Zapata-Barrero and Anna Triandafyllidou (eds.) Addressing tolerance and
diversity discourses in Europe, A Comparative Overview of 16 European Countries, CIDOB. Barcelona Centre for
International Affairs, pp. 275-293.

114 Cyprus, Law on Cyprus Broadcasting Cooperation (O nepi PadtopwvikoU 16pUuatoc Kompou Néuoc KEQD.
300A).

115Cyprus, Regulations under article 51 of the Law on radio and television stations, (Ot tepi PaStopwvikwv kat
nAgontikwy otaduwy vouot, Kavoviouoi Suvduet tou apdpou 51), K.A.M. 10/2000, Appendix I,

Cyprus Gazette no. 3383, 28 January 2000.

116 Cyprus, Code of Practice for Electronic Media, Appendix VIII (KQAIKAS AHMOSIOTPA®IKHE AEONTOAOIIAS
[IA TA HAEKTPONIKA MIME, MAPAPTHMA VIlI), Regulation 27(4) and 49, Art. 10.

117 Cyprus, Code of Practice for Electronic Media, Appendix VIII (KQAIKAS AHMOZSIOIPA®IKHE AEONTOAOIIAS
[IA TA HAEKTPONIKA MME, MAPAPTHMA VIlI), Regulation 27(4) and 49, Art. 10.

118 Stratilatis, C. and Emilianides, A. (2015) Media Law in Cyprus, Kluwer Law International, pp. 153-154.

119 Cyprus, Code of Practice for Electronic Media, Appendix VIII (KQAIKAS AHMOSIOTPA®IKHE AEONTOAOIIAS
[IA TA HAEKTPONIKA MME, MAPAPTHMA VIiI), Regulation 27(4) and 49, Art. 10.
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influential, viral and are often the most invasive and damaging are not effectively monitored, the
media expert explained.’®® The regulation framework and the implementation mechanism for this
matter seems to be the least satisfactory.?

Complaints against the media are often interpreted as efforts to interfere with media freedom and
freedom of speech, when media owners and journalists respond to the decisions of the Cyprus Media
Complaints Commission.’?> The Union of Journalists opposes any restrictions as ‘preventive
censorship’, taking offence with press articles criticising them, and instructs lawyers to send warning
letters threatening journalists with lawsuits if they continue to write about them.'? Since 1997, the
Union of Cypriot Journalists!** has established a voluntary Code of Journalists Conduct.!®® The
Journalistic Ethics Commission or Cyprus Media Complaints Commission!?® is a 17-member body
appointed by the Union of Cypriot Journalists.

The reference in the Journalists Code of Practice is positively worded calling for the protection of the
presumption of innocence. The relevant provision, which is the same contained covering in the law
covering the electronic media,*?” notes: “Journalists fully respect the principle that the suspect or
accused of committing an offense is innocent until proven otherwise by lawful procedure and thus
refrain from disclosing anything which may lead to conclusions as to the guilt or innocence or guilt of
the suspect or accused person tends to defame or publicly humiliate him or her.” 1%

The interpretive guidelines published with the Code are more explicit. They refer in detail as to how
the media must treat the accused in a manner that respects the presumption of innocence in the
context of presentation and transfer of the accused to courts. The Media Complaints Commission
recommends to media professionals, both printed and electronic, the following:

- Journalistic coverage of such cases should not infringe the presumption of innocence and should
not contribute to the defamation or public humiliation of citizens. 1?°

- When covering cases of judicial and police reporting, exaggeration and over-coverage of minor
cases should be avoided.'3°

- The publication of photographs in cases of suspects not yet indicted should be carried out with
the utmost care and restraint and only when deemed professionally necessary. 13!

120 |nterview with media expert, 30 May 2020.

121 Interview with member of the Media Complaints Commission .

122 For more details see the website of the Cyprus Media Complaints Commission.

123 Cyprus, Union of Journalists (2016), ‘KatayyéA\oupe tnv mpoAnmtiki Aoyokpioia’, Press release, 10 August
2016.

124 Union of Cypriot Journalists

125 cyprus, Code of Journalistic Conduct (KQAIKAS AHMOZSIOIPA®IKHZ AEONTOAOIIAS), as amended in 2008
and 2015.

126 Cyprus Media Complaints Commission established on 21 May 1997.

127 Cyprus, Code of Practice for Electronic Media, Appendix VIII (KQAIKAS AHMOSIOTPA®IKHS AEONTOAOTIIAS
[IA TA HAEKTPONIKA MME, MAPAPTHMA VIliI), Regulation 27(4) and 49, Art. 10.

128 Cyprus, Code of Journalistic Conduct (KQAIKAS AHMOSIOTPA®IKHS AEONTOAOIIAS), Art. 9.

129 cyprus, Code of Journalistic Conduct (KQAIKAS AHMOZSIOTPADIKHE AEONTOAO[AZ), EPMHNEYTIKES-
KAGOAHIHTIKEX TPAMMEZ, Art. 2.1.

130 cyprus, Code of Journalistic Conduct (KQAIKAS AHMOZSIOIPA®IKHS AEONTOAO[AZ), EPMHNEYTIKES-
KAGOAHIHTIKEZ TPAMMEZ, Art.2.2.

131 Cyprus, Code of Journalistic Conduct (KQAIKAS AHMOSIOIPA®IKHZ AEONTOAO[AZ), EPMHNEYTIKES-
KAGOAHIHTIKEZ TPAMMEZ, Art. 2.3.

43


http://www.cmcc.org.cy/Decisions/Decisions.html
http://www.esk.org.cy/anakoinosis2016_cat.html
http://www.esk.org.cy/en1.htm
http://www.cmcc.org.cy/code_practice2_gr.html#innocense
http://www.cmcc.org.cy/code_practice.html
http://www.crta.org.cy/images/users/1/kanonismoi/PARARTIMA%20VIII.pdf
http://www.crta.org.cy/images/users/1/kanonismoi/PARARTIMA%20VIII.pdf
http://www.cmcc.org.cy/code_practice2_gr.html#innocense
http://www.cmcc.org.cy/code_practice2_gr.html#innocense
http://www.cmcc.org.cy/code_practice2_gr.html#innocense
http://www.cmcc.org.cy/code_practice2_gr.html#innocense

- The media and their officials must fully respect the presumption of innocence of persons arrested
on suspicion of committing a crime. On the basis of the principle of law that the suspect is innocent
until proven otherwise by a final court decision, the media professionals do not infer guilt of the
accused directly or indirectly and avoid phrases and descriptions that imply guilt.3

The main problem is that this Code is by and large ignored, as there is no effective mechanism for
implementation. The only legally binding method to utilise the Code of Practice is in the case of TV
programs, where the Broadcasting Authority may impose administrative fines. However, even there,
it is questionable if these fines operate as deterrent to observe the presumption of innocence and
other standards as the Code of Practice requires.

Journalistic opposition to a legally binding mechanism regulating the content of media coverage and
commentary is based on the concern that this would compromise free speech.’*® Despite the general
trend towards establishing legally binding mechanisms for monitoring and implementing standards of
the media, journalism scholars had invested public demand for better standards would lead to
improvement of self-regulation standards.'** However, the media seem to show little respect for the
presumption of innocence. One suggestion is to tighten and provide a detailed legislative guideline to
media watchdogs like the Broadcasting Authority.’* Human rights, migrant-support and gender-
based NGOS however call for a more effective and binding system of monitoring and regulation
pertaining to media reporting. Overall, we are witnessing a viral spread of the social media, private
and informal groups. There is fierce competition for faster and more sensational news. This has made
the situation for those accused of crimes much more adverse. The regulating law and the old
watchdogs seem unable to cope with the new viral social media landscape situation.

Several court cases have examined the role of the media in creating a general sense of guilt of an
accused person. The Media Complaints Commission, addressing the Minister of Justice and Public
Order and the Police, has criticised the Police use of handcuffs during the transferring suspects or
defendants to court, except in exceptional cases. The Commission notes that the practice has been
abandoned in many countries and suggested that “it is high time for the competent authorities to
study this development seriously because the phenomenon is certainly not in line with respect for
human dignity in a modern society.” 13

Recently the Media Complaints Commission proposed that the model move from self-regulation
towards a system of ‘co-regulation’.*” The member of the Media Complaints Commission suggested
that there is a new framework under consideration which will change the current system of self-
regulation as it will allow for sanctions. However, as this is still in draft form it is subject to discussion
and agreement.

132 Cyprus, Code of Journalistic Conduct (KQAIKAS AHMOSIOIPA®IKHE AEONTOAOIAZ), EPMHNEYTIKES-
KAGOAHIHTIKEZ TPAMMEZ, Art. 2.4.

133 pavlides, G. (2009) Anuootoypapikri Asovrodoyia, AutoppUduion 1 ErttBoAn, IMME, Nicosia.

134 pavlides, G. (2009) Anuootoypapikri Asovrodoyia, AutoppUduion i ErtBoAn, IMME, Nicosia, pp. 183-184.
135 Stratilatis, C. and Emilianides, A. (2015) Media Law in Cyprus, Kluwer Law International, pp. 159

136 Cyprus, Code of Journalistic Conduct (Kwdikac Anpoatoypapikric Asovtodoyiac), article 2.4.

137 Zoumidou, M. (2020) ‘EykAnuotiec kot oavOpwriva SLKOLWUOTO 0TO OCTUVOULKO/SLKaoTikd pemoptdl’,
DeAelBepog, 28 June 2020; Oxygono (2020), ‘Actuvoutlko & AKaoTikO Pemoptdl — Noulkég & KOoWwVIKEC
Mpoektdoelc’, 27 June 2020.
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b.

Effects media has on presumption of innocence

aa. Positive effects

Potentially, the media can play a positive role in covering cases in providing public information about
case unfolding in court. As one prosecutor noted, the media perform a vital public scrutiny of the
criminal justice system, which may be beneficial for the overall fairness of the proceedings, and the

presum

ption of innocence can be beneficial to justice, if done properly. There was no public criticism

of court decision prior to the establishment of universities in Cyprus. Lawyers would not dare to write
such articles. Scrutiny on the court system in this sense is positive. S/He expressed his doubt about
some other practices in reporting and commenting on on-going cases before the trial is decided.

As one experienced lawyer pointed out:

“Media scrutiny can be both positive and negative. In order to be positive, the media outlets
have to be staffed with legally trained people and not just reporters. The commenting and
analysis of the court judgements and the scrutiny both on television and in print media is
necessary and society is now ready for it. We have escaped from the predicament of previous
years that judgments should not be commented or scrutinised. In the past few years there have
been such revelations of gaps and weaknesses in the judicial system, that there is a general
feeling in society that the delivery of justice must subjected to criticism not only from the media
but also from lawyers who dare write their views on decisions. This is the result of the low
quality of court decisions owing to serious inadequacies in the system of appointment of
judges, which is arbitrary, non-transparent and permeated with phenomena of family
nepotism and connections.”

«0 EAeyxoc TwV UEOWV EVNUEPWONG UTToPEL va elval kat JeTiko¢ kat apvnTikog. Ma va sivat
UETIKOG, TA UECA EVNUEPWOTNC TTPETIEL VOl OTEAEYWTOUV LE VOULKT EKTTAULOEUUEVO ATOUO KAL OXL
UOvo Ue dnuootoypdpoug. O XOALAOUOC KAl ) avAAUCH TwV SIKAOTIKWY ATTOPACEWY KoL O
EAeyyo¢ TO00 OTNV TNAEOPAON OO0 KOl OTA EVIUTTAL UECA EVAL AVOyKALOC KoL ) Kovwvia ival
TWwpa ETOLUN Yl AUTO. EYouuE EEQUYEL OO TNV KATAOTAC TWV TTIPONYOUUEVWYV ETWV OTTOU OL
amopacelg dev enpene va oyoAlalovral n va eAcyyovral. Ta teAeutaia ypovia umnpéov
TETOLEG ATTOKAAUYELS KEVWV KAl ASUVOLLWVY OTO SIKATTIKO OCUCTNUA, WOTE CHIUEPX VO UTTAPXEL
ULa YeVIKN alodnan atnv kowwvia OTL n arovour SIKaLooUVNG TIPETTEL VA UTTOKELTAL OE KPLTLKN
OxtL UOVO arto Ta UEoa eVNUEPWONG dAAd kal amo Siknyopoug mou ToAUOUV va ypayouV Ti¢
QATTOWELG TOUG OXETIKA UE TIC SIKXOTIKEG ATTOPAOELC. AUTO glval emakoAoudo TNe yaunAng
TTOLOTNTAC TWV SIKACTIKWY QITOPATEWY AOYyw 00BapwV AVEMOPKELWY OTO CUOTNUA SLOPLOUOU
Sikaotwv, TO omoio eivat auvdaipeto, abdlapavéc kat OSlamotileTal UE QALVOUEVA
OLKOYEVELAKOU VEMOTIOUOU Kal SLaouvSETewv. "

One defence lawyer stressed that scrutiny of the justice system can be beneficial for a democratic

society:

“Since Court decisions are made public, we ought to be able to able to assess and criticize
them. There is a certain mentality in Cyprus that we have no right to criticize court decisions.
Here there is a gap of academic scrutiny of court decisions; it is very rare to find academic
literature criticizing court decisions. It is hard for lawyers to criticize decisions because judges
do not accept criticism. The higher the position in the hierarchy, starting from the Supreme
Court, the following day the lawyer will receive a negative comment either from the judge
himself or from a person close to the judge. Judges are unwilling to enter a public debate on
their decisions. Recently, a senior lawyer stated that judges must finally be ready to accept
criticism because once they issue a decision, it no longer belongs to them, and it belongs to
justice. If a senior lawyer was forced to say this, it means something.”
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«Aebougvou ot oL anopaoelc Tou Alkaotnpiou SNUOCLOTTOLOUVTAL, TIPEMEL VA EIUAOTE O€
Uéon va tic aloAoyoUuE Kal va TIC ETIUKPIVOUUE. YITAPYEL ULO CUYKEKPLUEVN VOOTPOTII OTNV
Kompo ottt dev €youue kaveva Sikaiwua va emKPIVOUUE TIC SLKXOTIKEC amo@aocels. ESw
UTTAPYEL EVa KEVO akadnUaikoU eAEyyou Twv SIKaOTIKWY ano@acewv. Elval moAu onavio va
Bpedei akadnuaiko cUyypouUd TTOU Vo ETTIKPIVEL SIKAOTIKEG amopaoels. Eival SUokodo yia
TOUG SLKNYOPOUG V. ETILKPIVOUV TIG AIOQAOELS, EMELON oL SIKXOTEC Sev SExovtal kpLtikr. Oco
unAotepn eivar n Béan otnv tepapyia, Eekvwvrac amo to Avwtato AlKaothplo, TOoo
TIEPLOOOTEPEC Ol TITAVOTNTEG TNV EMOUEVN UEPA O SLKNYOPOC va AdBeL apvnTIKO OXOALO €iTe
aro tov (bto tov Sikaoth eite anod éva mpoowrmno kovtd atov Sikaotr. Ot Sikaotég Sev FéAouv
Vo GUUUETAOXOUV O dnuoota oulntnorn CXETIKA UE TIC ATTOQAOELS TouC. lpooparta, , Evac
avWTEPOC SLKkNYOPOG SNAWOE OTL Ol SIKAOTEC MPETIEL EMITEAOUG va €ival EToLUOL va SeEXTOUV
KpLTIk EMELON UOAIC ekdWOOUV UL amOQaon, SEV aViKEL TIAEOV O aUTOUG KOl OVIKEL OTN
Stkatoouvn. Av évacg EUNELPOC SIKNYOPOC OVOYKAOTNKE VOl AlOKNOEL KPLTLKN, QUTO AE€L KaTL. "

Even those lawyers and prosecutors who are critical of the media, insist that public scrutiny is
necessary particularly in criminal justice. It is important for judges to know that a wrong decision will
be negatively discussed in the social media. Media scrutiny is an effective way for checking public
authority.

bb. Negative effects

Most of the interviewees consider that, on balance, the negative effects that media coverage can have
in the outcome of the court decision in a pending case are more serious than the potential positive
effects they have. The key in this is the extent to which the Police and the judges are influenced by
media coverage. The Police line is that there is no influence, neither on the Police, nor on the judge:
the court will not be affected by anything that the media has printed or posted but decides strictly on
the evidence presented. Some prosecutors take the same line as they believe that judges are not
influenced by the media.

Most of the lawyers and prosecutors interviewed however claim that there can be a negative effect,
and in general they all saw a great deal more harm than good in the media coverage of the case. As
one experienced prosecutor said:

“Judges are people, and no one can ever know the degree to which they may be influenced.
Even though they are legally trained and strictly speaking they should be impartial, | believe
they are influenced.”

“Ou bikaoteg eival avOpwrol kat kavévag Se umopel va é€pet to Badud otov omoio
ennpeadovtal. MNMapodo mou gival ekMALSEVUUEVOL KOl qUOTNPX OUIAOUVTEG TIPEMEL Vo €ival
aUEPOANTTOL, TIOTEVW MTWG enmnpealovrat.”

Another prosecutor who starts with a general statement that judges are not influenced by what the
media say about case, discusses how this can be damaging to the course of justice:

“Media coverage has no effect on the presumption of innocence at judicial level. | believe that
judges are not influenced by the media; the influence is minimal. In general, judges are of good
standard and would not convict someone only because of the pressure they felt from the
media. They adjudicate based on what they hear in evidence in court. | remember a case where
there was a public outcry with the acquittal of the police officers because there was a video
circulating showing their guilt.. However, at the time the video could not be presented in court
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as evidence. The judges’ position was that they adjudicated on the basis of the evidence before
them and not what was shown on television. However, had the prosecution chosen to make
use of the other Police officers’ present as prosecution witnesses, the decision would have been
different.. | believe that it was mistake that was done on purpose. This was a blow to justice
and the Legal Service.”

“H kaAuyn and ta ueoa evnuepwonc Sev emnpealel 1o TekUNPLo adwotntoc o€ SIKAOTIKO
entinebo. Motevw oOtt ot SikaoTEG bev emnpealovral Ao Ta UECA EVNUEPWONG: N EMidpach
elval eddylotn. Ze yevIKEG ypauueg, ot Olkaoteéc eival YnAoU emumeédou kat bev Ya
KaTaSIKAOOUV KATTOLOV UOVO AGYyw TNG mieong mou EVIWoaV amo To UECA EVNUEPWONG.
Amopacifouv e Baon autd mOU aKOUV UE Th LoP@N AITOSEIKTIKWY OTOLYEIWVY OTO SIKAOTNPLO.
Ouuauar upia  nepimtwon.onouv umnnpée dnuocta katakpauvyry UE TtV amaAdayn Twv
QOTUVOULKWY €ENELON UTMnpxe £€va Bivteo mou KUKAOQOPNoe mou ESEIXVEEVOX TwWV
aoTUVOULKWYV.. Q0TO00, TOTE TO Bivteo Sev UMOPOUCE va MAPOUCLAOTEL OTO SIKAOTHPLO WG
artoSELKTIKO ototyeio. H B€an twv Stkaotwv nrav otL Ekplvay e Bacon Ta amodELKTIKA OTOLYE(
JTOU Elyav VWOV TOUG Kol oyl auta mou mpoBAndnkav otnv thAsopacon. Qotooo, av n
eloayyelia iye emAééel va KAVEL xprion TwV AAAWV AOTUVOULKWY TTOU NTAV MTOPOVTEC WG
UApTUPEC eloayyediag, n amopacn Ja ntav Stawopetikl. Motelw Ot NTtav Aadog mov Eyive
okomiua. Auto ntav Eéva mAnyua yia tn SIKatoouvn Kol T VOULKY ultnpeoia. "

One experienced defence lawyer disagrees and was adamant about how many judges are strongly
influenced by the media, particularly the social media:

“The media coverage of a suspect has a significant impact on the presumption of innocence. |
am aware that judges follow social media and they do get influenced about the conduct of
accused persons. The media presentation creates a disposition of guilt in the mind of the judge.
This is inevitable, especially in a small society. The only way to address this is by introducing
safeguards at the stage of investigation, requiring police officers to investigate the alibi and
the claims of the accused as a matter of rule. Often the police refuse to investigate the claims
and the alibi of a suspect as this contradicts their version of events. The police story is often
wrong, but they don’t care to check the truth.”

“H kadAuyin Twv UTTOTTTWYV QIO TA UECK EVNUEPWONG EXEL ONUAVTIKO OVTIKTUTTO OTO TEKUNPLO
™¢ adwotntac. Nvwpilw otL ot SikaoTég akodouBoUv Ta UEoA KOWVWVIKNG SIKTUWONG Kol
EMnpeadovral amod TN CUUTIEPLPOPA TWV KATNYOPOUUEVWVY. H mapouciaon twv UECWV
dnutovpyei uta Stadeon evoyxng oto UUaAO Tou Sikaotr. AUTO €ival avamOQEeUKTO, EL6IKA O
Ui pikpn kotvwvia. O UOVo¢ TPOMOC YL Vo QVTIUETWITIOTEL aUTO gival pe v kadépwaon
Slaopalioewv oto oTadLo TG EPEVVAG, ATTALTWVTAC OO TOUC AOTUVOULKOUG VA SLEPEUVHOOUV
T0 Aot kol TOUG LOYUPLOUOUC TWV KATHNYOPOUUEVWY KATA Kavova. SUXVA n aoTuvouid
apveltal va SLEPEVVIOEL TOUG LOXUPLOUOUG Kal To aAdodt evog umoOnTou, kadwe aUTo EpYETalL
o€ avtideon ue tnv ekboxn Twv yeyovotwv. H totopia tng acotuvouiag eivat ouyva Aadoc, ada
bev evbilaépovrat va eAcyéouv TV aAndeta.”

A senior prosecutor was also extremely critical of the dangerous liaisons between lawyers and media:

“Some lawyers collaborate closely with specific journalists. | am aware of a certain journalist
who was always writing articles praising a lawyer. Finally, the journalist gave up his job at the
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newspaper and went to work for the lawyer. Many journalists relate to lawyers who regularly
supply them with information and in return, the journalists report the lawyer’s performance in
the case in a favourable light, offering indirect advertising. | also have friend journalists who
are my clients. If | give them information about a case to fill up their pages, it follows that they
will refer clients to me. Media reports about court cases are often indirect advertising for the
lawyer but it is the type of advertising that no-one can challenge as unlawful. So, what kind of
media scrutiny are we talking about? Media scrutiny would make sense if the journalist were
able to objectively assess a court decision. As a rule, journalists have no legal training, they
can only transmit information about the judgement given to them by a lawyer and often they
transmit it wrongly because they do not understand it. Sometimes they deliberately write
inaccurate descriptions to sell newspapers.”

“Optouévol diknyopotl ouvepyalovtal OTEVA LIE OUYKEKPLUEVOUG Snuoatoypapouc. vwpilw
Evav OUYKEKPLUEVO SNILOCLOYPAPO TTOU MAVTA EYPAPE ApYpa ETTALVWVTAC EVaV SLKNYOpPO. 2TO
TEAOC, 0 dnNUoaLoypaoC eYKATEAELYE TN SOUAELA TOU OTNV EPNUEPLOA KA TTHYE VA EPYAOTEL
v tov Siknyopo. MoAdoi dnuoacioypaot oxetiovral Ue SIKNYOPOUC TTOU TOUC TTAPEXOUV
TAKTIKA TTANPOWOPIEC Kat, 0 avtaAdayua, ot SnUOCLoYPAPOL KATAYPAPOUV TO XELPLOUO TNG
unodeonc aro to SLkNyopo LE EVUVOIKO TPOTTO, MPOTWEPOVTAC ELUUEDH Slapniiton. Exw kat eyw
@ilouc dnuoatoypdouc mou eival TEAATEG Lou. Eav Touc Swow MANPOQOPILEG OYETIKA LUE UL
unodeon yla va yeuioouv ti¢ gedibec toug, o avrtaidayua da mapamEUTOUV MEAATEC O€
eUéva. Ot avapopec ota MME OYeTIKA LE TIC SIKAOTIKEG UMOJECELC Eival oUXVA EULEDN
Stapnuton yia tov Siknyopo, aAda sival to €idoc¢ tng Stapnuionc mou kaveic dev umopei va
auUELoBnTHosL w¢ mapavoun. Apa yio moto eAgyyo amo toe MME LiAdue; O EAsyxoc TwV UECWV
evnuépwaonc da giye vonua eav o dnuoctoypapoc ntav o Jan va aéloAoyrnoetL aVTIKELUEVIKA
ua Sikaotikn amdaon. Katda kavova, ol Snuoctoypd@ol SV EYOUV VOULKN KATAPTLON,
uropouv va dtaBiBalouv Uovo MANPOPOPIEG OXETIKA LE TNV QTTOQAON TTOU TOUC ExeL 60U<l
artd biknyopo kat ouyva tic StaBiBalouvv Aavdaocuéva eneidn dev tnv kataAaBaivouv.
MEPIKEG POPEC YPAPOUV OKOTILUO AVOKPLBEIG TEPLYPAPEC yLa va TToUANoouV epnuepidec. "

The crucial issue is how the courts cover in terms of fairness, even-handedness, and accuracy, as one
prosecutor noted:

“The media do not cover accurately and fairly the cases. There are court decisions about this.
In the Georgiades case, it was decided that articles and reporting in the media may have
influenced the judges view and the presumption of innocence. However, more recent decisions
have decided that judges who are professionally trained and accustomed are not influenced
by what the media says. | do not think that media coverage influences judges. This is because
if you are involved in a case your case and you know how distorted the facts and data in the
media are. | had a personal experience where the media insisted on misreporting the facts,
whereas they knew were wrong. Even when they come to the court to report on a case many
times, journalists will just turn up and go back report whatever they understood, and often
they simply do not understand.”

“Ta uéoa Sev kaAumrtouv ue akpiBela kat Sikala TIC MEPIMTTWOELS. YIApPYOUV SIKAOTIKEG
QITOQAOEIC OXETIKA ME auTO. Stnv umodeon lewpyladng amopaociotnke Ot apdpa Kol
avapopec ota MME evOEXETAL VO EXOUV EMNPEACEL TNV dmoYn TwV SIKAOTWYV KoL TO TEKUNPLO
™M¢ adwotntog. QOTO00, MO MPOCPATEG ATTOPUTEL EXOUV AITOPAOTIOEL OTL Ol SIKAOTEC TTOU
elval emayyeAuatika eknatdevuevol kat ouvniouevol Sev emnpealdovtal oo auTd ToU AEve
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ta MME. Aev vouilw O0tL n kaAvuyn twv UEowV evNUEPWONC eltnPeAlel TOUG SIKAOTEC. AUTO
ouuBaivel emeldn eav eUMTAEKECTE o€ Ula UTTOTEDN, YVWPIlETE TOCO MAPALOPPWUEVA EIVOL
Ta yeyovota Kat ta Sedouéva ota ueoa evnuépwong. Eiya uta npoowrikn eunepia onov ta
UECO EVNUEPWOIG ETIEUEVAV VA NV AVAPEPOUV OWOTA TA YEYovOoTa, evw nNéspav oOtL HTav
Aadoc. Akoua kat otav Epyovtal SNUoaloypdpol oto Stkaotnplo, Ja eu@aviotouV ekel kot Ba
ypawouv ta amo o,TL kataAaBaivel, kot cuyva arAa Sev kataAaBaivouv.”

Another key subject is the extent that the media coverage and pressure can have on the court’s
impartiality, which is, in theory at least, the cornerstone of justice. However, as one defence lawyer
stressed:

“The presumption of innocence itself imposes the duty of anonymity. | am not sure if this duty
persists after the accused persons’ appearance in court, where their identity is inevitably
revealed. But it is the persistence of the media focus on a case that might lead to the
infringement of the presumption of innocence and eventually to an acquittal because of that,
and not the mere mention of his name. We did have cases where there was such a persistence
in presenting the case by the media that the court concluded that it was not possible to have
a fair trial after that. Such was the case of Georgiades who was acquitted because of the
extensive media coverage. If the media coverage is such that applies pressure rendering the
judges vulnerable to a public opinion on how a crime is to be handled, this carries risks to the
impartiality of the judge. Although we like to believe that the court is impartial, a persistent
promotion in the media can impact the court’s impartiality.”

«To (610 to Tekunpto ¢ adwotntac emiBaAlet to kadnkov tn¢ avwvuuiac. Asv eipat oilyoupog
av 10 KadNKoV aQUTO EUUEVEL UETA THV EUPAVION TWV KATNYOPOUUEVWVY OTO SIKAOTHPLO, OTTOU
N TRUTOTNTA TOUG OITOKAAUTITETOUL AVATTOPEUKTA. AAAd €lval ) EUUOVI) THC EOTILNONG TWV UECTWV
HalkNC EVNUEPWONG O Lo umOBeon, mou umopel va odnynoel otnv moapaBiaocn Tou
Tekunpiov adwotntac kot teAika oe adwwon Aoyw autoU, Kol OxL N omAn avoEopd Tou
OVOUATOC TOU. ElYaE MEPUTTWOELS OTTOU UM PXE TOON ertiuovn) amno tae MME otnv mapouaoiaon
¢ unodeong, waote 1o SikaothpLo va KataAnéel oto cuunépaoua otL Sev nrav Suvato va
unapéel Sikatn dikn UETA amo autd. Auth ntav n unodeon tou Mewpytadn mov adwwidnke
AByw NG €eKTETAUEVNC KAAUYNGC Twv UEowV evnuépwons. Eav n kaAuyn twv uéowv
EVNUEPWONC Elval TETOLX TTOU aOKEL Ttieon o€ BaBuo mouv kadiotd Toug SIKAOTEG EVAAWTOUS
OTNV KOLVN YVWUN CYXETIKA LLE TOV TPOTIO XEIPLOUOU EVOC EYKANUATOC, QUTO EVEXEL KIVOUVOUC
yla tnv auepoAnyia tou Sikaotn. MNopoAo mou FEAOULE va MIOTEUOULE OTL TO SIKAOTHPLO Eival
aUEPOANTTO, Ul OUVEXNG Tpowdnon OTo LUECH EVNUEPWONG WITOPEL VA EMNPENCEL TNV
auepoAnyia tou Sikaotnpiou. "

Some defence lawyers see a failure of media to scrutinise in their function as ‘the fourth estate’ in
liberal democratic theory that underlie the constitutions:

“The media does not scrutinise anything. | strongly believe that the media are afraid of
scrutinising the courts because they know that at some point, somehow, they will end before
those same courts, in either libel or similar proceedings. Therefore, | believe that they are
afraid of courts; they are afraid to exercise their freedom of speech against court decisions and
especially high-profile cases, they do sometimes, especially when a decision acquits somebody,
they do raise suspicions as to the correctness of the acquittal, but not enough. | believe that
nobody is a fan of the court that is why we rarely see criticism of the courts and their decisions.”
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«Ta ueoa evnuepwone Oev eAeyyouv timota. lMotelw akpadavta OTL T UECA UALKNG
EVNUEPWONG POoBOUVTIL VA AOKNOOUV KPLTIKI OTa SIKXOTHpL ETTELSN yvwpi{ouv OTL Karmola
oTLyun, Katda kamoto tporno, Ba kataAnéouv we KatnyopoUuevoL ota (dLa SIKaoTrpla, (T yLa
duaopnuLion eite o mapouoLes Stadikaoiec. EoUEvw , moTeUw OTL poBouvtal Ta Stkaotrpla.
@oBouvtal va aoknoouv thv eAsudepia EKQPPAONC TOUG KATA SIKAOTIKWY OMOQACEWV KAl
laitepa untodeoewv uPnAoU npo@il. MEPLKEG (POPEC TO TPATTOUV, ELOIKA OTAV ULA ATTOPAON
aFWWVEL TOV KATNYOPOUEVO, OTTOU EYEIPOUV UTTOWieC wW¢ mPoc¢ TNV 0pF0TNTA THE AFWWOEWC,
aAda oyt apketa. Motevw otL kaveic bev eival onadoc tou Sikaotnpiou, yi' autd onavia
BAEmouuE KPLTIKN KaTA TwWV SIKAOTNPIWY KaL TWV QTTOPACEWY TOUG. "

Many prosecutors and lawyers complained about the quality of journalism. One prosecutor noted

“Journalism in Cyprus is of very low quality. Most journalists do not understand what the
presumption of innocence entails. They think it means that they cannot say the accused is
guilty yet and nothing else. They are not aware of the wide spectrum of application of this
principle. Many of the large media outlets belong to large law firms in a non-transparent way,
which hinders media scrutiny.”

«H énuooioypapia otnv Kompo eivar moAu xoaunAnc moiotntag. Ot TEPLOCOTEPOL
dnuootoypdpol Sev katadaBaivouv TL cuvendayetal to tekunpto adwotntag. Nouilouv ott
onUaiveL 0TL SV UITOPOUV va TTOUV OTL O KATNYOPOULEVOG Eivail akOun EVoxoc kot Tirrota dAAo.
Agv yvwpilouv TOo EUPU QACUN EQAPUOYNC AUTHC TNG apxnc. MoAdda armo ta usyaia péoa
EVNUEPWONC AVAKOUV O€ UEYAAEC SIKNYOPLKEG ETALPEIEG UE Evav Un Slapavr) TPOMOo, YEYOVOC
10U €U0bI(lelL TOV EAEYXO TWV UECWV EVNUEPWONG. "

Media coverage of a case may cause serious harm and devastation:

“The role of the media can sometimes be devastating. A recent example is the media coverage
of the investigation regarding the economic collapse and closure of the Co-operative Banks.
The Attorney General had promised that he would bring all those involved in the economic
collapse of the bank before justice and there were police investigations against many people
working in the Co-operative banking sector. | strongly believe that the media coverage against
them has played a negative role in the approach taken against them in court. Some of these
people were tried and acquitted. Nevertheless, in an attempt to prove their guilt, the Attorney
General is currently pressing for more trials against some of these people, despite the fact they
were acquitted in one set of criminal proceedings. Negative media coverage operates as a
pressure mechanism on the prosecution and probably the courts as well, which so far have
sanctioned these multiple proceedings. In a similar case, the proceedings were suspended. | do
not understand why one should apply different standards to one case and different standards
to another.”

«O poAOC TWV UEOWV EVNUEPWONG UTTOPEL LUEPIKEG POPEC va Elval KATAOTPOPLKOG. Eva
POCEATO TapadeLyud Eival n KAAUYN oo Ta UECH EVNUEPWONG TNG EPEUVAC OXETIKA UE TV
OLKOVOULKI) KATAPPEUOT Kol To kKAgioo twv Zuvepyatikwy Tpamelwv. O Mevikog EloayyeAéac
gixe unooyedei ott Fa PEPEL OAOUG TOUG EUTTAEKOUEVOUC OTNV OLKOVOLULKI KXTAPPEUOCH TNG
Tpanela¢ eVWITIOV TNG SLKALOCUVNG KOl UTIHPXOV OOTUVOULKEC EPEUVEG EVAVTIOV TMOAAWV.
Motebw akpadavta OtTL N KAAUYN TWV UECWV EVNUEPWONG YLO TA ATOUA AUTA SLHOPAUATIOE
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apVNTLKO POA0 otnV mpocéyyion mou akoAdouvdeital evavtiov touc oto Sikaotrplo. Meptkoi
arto aUToUG ToUS avBpwitoug dikaotnkay kat atwwidnkav. Qotooo, o€ Ula Mpoonadela v
artodeiéel Tnv evoxn toug, o Mevikoc Eloayyedeéac mielel yla VEeg SLWEELS EvavTiov OPLOUEVWY
o aUTOoUG TOUC avBpwmouc, mapd To yeyovoc Otl adwwinkav o€ Eva oUVOAO MOLVIKWV
Stadikaotwv. H apvntikn KaAuyn amo ta péoca EVNUEPWONG AEITOUPYEL WG UNYAVIOUOG TTIECNC
enti tou levikou Eloayyeléa yia ™ Siwén kat mbavwe eni twv dikaotnpiwv, ta omoia UEXPL
OTIYUNG EXOUV KUPWOEL QUTEG TIC MOAAamAEC Siadbikaoieg. Se uia aAAn napouola unoBeon n
Stadikaoia avaotaddnke. Asv katadaBoaivw ylati mpenel va e@apuoloUUE SLOPOPETIKA
TIPOTUTTAL OE LULO TTEPITTTWON Kol SLOPOPETIKA TTPOTUTX OE CtAAN. "

The member of the Media Complaints Commission considers that much of the public confusion and
distortion about public perceptions of the presumption of innocence derives from the information
nexus that operates in a crooked manner leading to misinformation and violation of the presumption
of innocence. When asked about how the presumption of innocence is implemented in Cyprus and
whether it is respected by the media, his response was rather ambivalent and equivocal: in cases
which are not controversial, as in routine and everyday cases, the media seem to observe the rules of
fair reporting and respect for the presumption of innocence. However, in those which the stakes are
high, there is media and public interest, therefore likely that the tele-audience and readership to high,
it is not always adhered to.

“The answer to the question of whether the presumption of innocence is implemented in
practice in Cyprus and whether the media respect it is not simple; it depends on the case.
Especially in cases of minor importance, | consider that it is largely observed. However, in cases
where they have a great impact on the public opinion, which is serious, there, unfortunately,
the media take a position, and not only that, they often guide public opinion. Even in those
cases where it is obvious who committed a crime, such as a case of a serial killer, the way in
which the issue is covered by the media is such that the media essentially predetermine the
outcome directing public opinion that the accused is guilty. The court decides on facts that the
public does not consider and there is no reason to have them because they are details. Many
times, in the past, the court acquitted someone because they considered that the public
opinion had turned against them in such a way as to determine their guilt, and so the court
considered that the trial was not fair.”*3®

“H anavtnon oto Katd Tooov eQapUOleTaL To TEKUNPLO TN adwotntac otnv Kumpo kat av to
o€Bovral ta péoa ualiknc evnuépwaonc dev eivat anin: Eéaptatatl ano tnv unodeon. Kupiwg
O€ TIEPINTWOELS NO00VOC onuaciac Bewpw OTL 0 Ueyddo BaGuo tnpeital. & MEPIMTWUOELC
OUWG, OL OTIOIEG EYOUV UEYXAN amnynon atnv Kowr yvwun mou gival moAU coBapég, ekel
SUOTUYWC T UEOA EVNUEPWONG TOMOUETOUVTAL, Kal Oyl HOVO QaUTO, TOAAEC (POpPEC,
ka§odnyouv kat TV Kowvn yVwun. AKOUX KoL OTLC TIEPUTTWOELC EKELVEC TToU gival eEopdaiuo
TTOLOG EKQVE €va EYKANUQ, OMw¢ NTav yla nopadelyua os uio utodeon evog kata ouppon
60A0POVoU, 0 TPOMOG LE TOV Omoio KaAUNTEToL TO F€ua oo To UECA UOTIKIC ETTIKOLVWVING,
ouotlaotika mpokadopilouv To amotéAsoua, katevduvovtag TN KOV YVwun mpo¢ n
kateuBuvaon Ttne eVoxr¢ ToU UTTONToU. To SIKaoTNPLo armo@aoilsl e oTolYEla, Ta OmToia N KoLvN)
yvwun bev exet umoyin tne kat Sev umdpxeL Aoyog va ta ExeL S1OTL eival AsTToUEPELEG. [TOAAEG
OopEc, Eytve oto mapeAdov 1o Sikaotnplo va adwwael Kamolov SL0TL Bewpnoe OTL N Kown

138 |nterview with member of the Journalists Complaints Commission, 20 May 2020.
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yvwun eixe otpaei €1¢ Bapo¢ ToU UE TETOLO TPOTTO, WOTE VA TTPOKATOPLOTEL N EVOXI) TOU, KL
étot 1o bikaotriplo Fewpnoe Ot Sev ritav Sikain n Sikn.”**°
The issue of media coverage of crime and criminals and how this affects the presumption of innocence
is currently a public issue debated between lawyers, journalists and media experts.'*° The member of
the Journalists Complaints Commission noted:

“The presumption of innocence does not apply equally to everyone. Many factors can influence
the presumption of innocence such as gender, nationality, immigration or social background,
previous convictions, if he is a foreigner. If the suspect is not a native and in fact a Greek
Cypriot, then the media, not all of them, treat him or her in a very suspicious way. Also, women,
vulnerable groups, people who are young etc, the media tend not to respect their presumption
of innocence. The persons who are well-known public figures are treated differently, but how
each is treated depends on who this person is and what political position the media outlet has.
There are well-known public figures victimised because of who they are, Such an example is
the a former minister, , who was treated negatively by most media based on criteria that were
purely political or they were acquitted by the media because they had the same ideology. Or
we have other cases such as [a] former assistant prosecutor, ,*** who was prosecuted and
convicted, or [a] former Commander of the Central Bank who was also convicted and
imprisoned. As far as ‘anonymous’ people are concerned, however, it depends on you
according to your origin, religion and gender. Young women are treated particularly
negatively.”

“To tekunplo tn¢ adwotntac Sev woxvel eéloov yia 6Aoug. MoAdoi mapayovtec umopei va
EMNPEAOCOUV TO TEKUNPLO THE aFwOTNTAC ONMWE TO PUAO, n €9VIKOTNTA, TO UETAVOOTEUTIKO 1)
Kolvwviko urtoBadpo, mponyoULEeVeS katadikec, av eivat aAdodamndg. Eav o Urtontog Sev eiva
tJayeviic kaL UALOTo EAANVOKUTIPLOC TOTE Tal UETX OXL OAQ, ULa UEPLST TOV QVTIUETWITI{OUV UE
TPOMmo oAU kayurornto. Emiong, yuvaikeg, eUAAWTEG ouadeg, atoua T omoia givatl veapnc
nAwkiag emiong umapyet taon va unv cEBETal To UECO TO Tekunplo tn¢ adwortntag. Ot
KEMWVUUOL» ElVal SLOPOPETIKN) KATAOTAON, €EXPTATOL TIOLOC €lval 0 €mMwvulog, SnAadn
UTTApYOUV EMWVULOL TTOU £mion¢ Juuatomolouvtal yla akplBwce tou molotl ival, onwc nrav
yla napadeyua [évac] mpwnv umoupyoc, , NTav kadapd MOALTIKA Ta KpLTHPLA 1) atwwinkov
amo ta puéoa enstdn ixav tnv ibla tbeoAoyikn Baon. onwg ntav n nepintwon [evog]Bontou
eloayyeléa, 1 [evoc] Téwce Aloikntr tne¢ Kevtpikrc Tpamelag, mou €niong KATadIKAOTNKE Kot
QUAQKIOTNKE. S€ OTL QUPOPA TOUG EMWVULOUC, N TOMOJETNON TWV UECWV EVNUEPWONG
eaptaral ano TNV MOALTIKY TOUG TOMOYETNON. 2€ OTL OUWG APOPd AVWVULOUG efapTatal
oUupwva uali cou armod TNV kataywyrn, amno 1o UpHokeuua Kal amno to @uAo. Idiaitepa ot
VEAPEC KOTTEAEC, avTiueTwITi{ovTal apvnTika.”

139 |nterview with member of the Media Complaints Commission, 20 May 2020.

140 7Zoumidou, M. (2020) ‘EykAnuatieq kot avOpwrivo SLKALWUOTO 0TO 00TUVOULKO/SLKAOTIKO pemoptdl,
DueAelBepog, 28 June 2020 and Oxygono, ‘AcTuvoulkd & AKaoTikO Pemoptdl — Nopikég & KoWwVIKEC
Mpoektdoels’, Oxygono 27 June 2020.
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C.

Differences in media coverage concerning certain groups

aa. Men and women

There are differences in the treatment between men and women, as most of the persons interviewed
have noted:

All four lawyers have agreed that there is a difference in the treatment between men and
women by the media, but in different ways.

Two out of the four prosecutors were adamant

Two Police officers acknowledged that the media bias against women

The journalist interviewed and the member of the Media Complaints Commission were
positive that there is gender bias.

As the Press officer of the Police noted:

“There are differences in the way the media covers cases of male and female suspects that
affect the presumption of innocence in the way people think about cases. For example, in cases
of sexual violence where the perpetrator is a man accused of violence against women, he
receives a terrible war from the media, especially with the attitudes that have been circulating
lately against sexual violence. In these cases, the right and the presumption of innocence are
often violated. For offenses of domestic violence, men are treated more adversely than
women. This is because women are treated as victims in all cases and the man as a monster
without any, speaking clearly about the presumption of innocence and not about sexual
orientation. In the case of the English woman tourist, in the beginning when the twelve men
were suspects, the media had reported vehemently against them. afterwards, when the
situation changed and the girl became the accused, the attitude of the media changed with
the most of media against her. | believe that in both cases, the presumption of innocence was
violated. And especially when some media outlets tried in one way or another to show pictures
of the faces, from the point where the crime was allegedly committed.”

“Yrapyouv SLopopEC OTOV TPOTTO LIE TOV OMOI0 TA UECA EVNUEPWONG KXAUTTOUV UMOVECELC
avdpwV KAl yUVALKWY UTTIOMTWV TOU ENPEAIOUV TO TEKUNPLO. o TOPAOELYUX OE TTEPUTTWOELS
EUUAnG Biag omou o dpaotng eival avrpac mou Katnyopeital yla Bia evavtiov yuvailkwy
OEXETAL TPOUEPO TOAEUO QMO TA UECH UAJIKNC EVAUEPWONG ELSIKA LIE TIC OTAOELC TTOU
kukAogopoUv To TeAeutaio ypoviko Siaotnua kata TNG EUPUANG Blac. 2e aUTEC TIC
TIEPUTTWOELG TTOAAEC (OPEC KATAMATOUV TO SIKAIWUX KoL TO TEKUNPLO TNG adwotntag. 2€
oplouEva adtknuata onwe n eupuin Bia, Bio oTnV OLKOYEVELX OL AVTPEC AVTIUETWITI{OVTAL UE
SUOLIEVETTEPO TPOTTO QMO TIC YUVaikeS. AuTO ouuBaivel ylati avtiuetwilovral oL YUVAIKEC
oav JUUATH O OAEC TIC TIEPUTTWOELS KAL O AVIPAC OV TEPOC XWPIC va EXW KAVEVA, UIAWVTOG
kaBapa yia to Géua tou Tekunpiov the adwotntac kot Ooxt yia Jeuata oefovalikou
npooavatoAlouoU. Ztnv nepintwaon tne¢ AyyAidac the toupiotplog unnpxe éva Jéua to ormoio
otav ekivnoe kal KatnyopouuevoL NTav ot 12 cuykekpluevol avtpeg, ta MME eiye avapepei
KT evavtiov TOUG. 2TNV CUVEXELA, OTaV aAAaéav Ta SeSoUEVA KAl KATNYOPOULEVN EYLVE )
OUYKEKPLUEVN kKoTtEAa, aAdaée n otaon twv MME ue ta no moAAd evavtiov tnGg. MioteUw OTL
Kot oTL¢ SU0 MEPLNTTWOELS, apaBiLaotnke to TekunpLo tne adwotntac. Kot eldika dtav Kamola
UEOQ UATIKNG EVNUEPWONG TIPOCTIATN oAV LE TOV EVa 1} TOV AAAO TpOTo va Seiéouv LKOVES Ao
TQ MPOoWNQ, Ao TO CHUELD TTOU UTTOTITEToL OTL SLampayTnKe To EykAnua.”

The prosecutor interviewed denies that there is any difference in the treatment of men and women
in judicial proceedings and the conventional media; s/he conceded however that in the social media
there may be such a difference:
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“In my experience there are no differences in the way the conventional media covers cases of
male and female suspects that may affect the presumption of innocence. At the judicial level
there is no discrimination in the treatment between men and women. The media is careful on
this subject. This is the case with the conventional media, but | cannot exclude this happening
in the social media. | insist that the judges are not influenced by such matters, but public
opinion is influenced.”

“TUoupwva LUE TNV EUTTELPia LoU, OEV UTTAPYOUV OLAPOPEC OTOV TPOMO LE TOV Omoio To
ovuBartika péoa KOAUMTOUV UMOUECELS avOpwV KAl YUVAIKWY UTNOMTWV TTOU WTOPE( Vo
EMNPEAOCOUV TO TEKUNPLO aFWOTNTAC. AV TTIOTEVW OTL EYOUUE TETOLOU ELHOUC SLaKpiOELS TNV
Kumpo. Se auto 1o Jeua ta péoa LHallkng eVNUEPWONG VAL TTIPOCEKTIKA. ST UECT UATIKNC
evnuépwaong Sev vouilw OtL Exouus TETOL {NTHUOTA, OTA KOWWVIKA OIKTUQ €KEL UTTOPEL.
Empévw OtTt ot SIkaoTeG Ouwe Sev emnpealovral amo oUTO TO TPAYUQ, N KOV yVwun
ennpealetal.”

Save for the above, all other persons interviewed consider that gender is an important factor. Gender
is a key factor that influences the understanding of and the implementation of the presumption of
innocence. They all recognised gender is also combined with the other markers of social
differentiation, discrimination, or stigma such as ethnicity, migration status and social class. To a large
extent the existence of such factors is seen as playing a crucial role in society at large. The
disagreement is the extent and how exactly these factors are operative and affect the application of
the justice and judicial process pertaining to the presumption of innocence and procedural rights. This
was illustrated in the case reported as L.F,**? which was hotly debated in the Cypriot media and was
referred to by the interviewees. The case received international attention attracted considerable
publicity in 2019 and early 2020. A 19-year old woman complained to the police about having been
gang raped by a group of Israelis, when she was in a hotel room having consensual sex with one of
them. The Israelis disputed her allegations and argued that sex was consensual. Videos were
circulating in social media allegedly showing her having consensual sex with all of them. Activists
discovered that the videos were fake as they had been posted on a porn site several years ago. The
local society including the mayor of the tourist resort used strong language in the media to argue that
the victim was lying. She was arrested and taken into police custody for several weeks, during which
she retracted her allegations of rape and withdrew her complaint, without having a lawyer present.
She was charged for public harm because of her complaint and she was convicted by the court, who
imposed a suspended prison sentence because she had already spent months in police custody. The
Israelis were never prosecuted and were left to leave Cyprus and return to Israel, where they received
a hero’s welcome. As one defence lawyer commented:

“Women’s societal position in Cyprus is inferior and this is reflected also in the criminal justice
system. Women do not have the same possibilities to defend themselves as men, because they
are not as well connected and networked as men. This in turn makes it difficult for them to
seek and locate evidence or testimony to support their case. The young British tourist woman
who was forced last year to withdraw her complaint of gang rape, suffered a backlash from
the media and from the justice system because she did not have networks in Cyprus and a
supportive environment around her. Her own mother did not even know of the events taking
place during the first few days. The young woman was in a state of shock because she had
been gang raped and at first, she was afraid to tell her family; she had everything working
against her. By contrast, the Israelis had everything working for them, they only had to tell
their parents they were accused of rape and ask that they come to their rescue. Women are in
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an exceedingly difficult position when having to face at the same time the court, public opinion,
the media and their own families.”

“H kowvwvikn B€on tnc yuvaikag otnv KUmpo eival KATwTEPN Kol AUTO AVTAVAKAATOL KOl OTO
ovotnua mowikng Oikatoouvng. Ot yuvaikee bev €xouv TIC (6le¢ SUVATOTNTEC Vo
UTTEPOIOTTLOTOUV TOUG EQUTOUC TOUC OTTWG Ol AVTPEC. AUTO To kadiotd SUOKOAO yi’ aUTEC va
Yaouv kat va evromioouv paptupia ka anodeifelc mou va otnpilovv tnv umtodson toug. H
veapn Bpetaviboa Toupiotpla TOU UTTOXPEWBTNKE VO QITOCUPEL TO TOPATTOVO THG YL OUASIKO
Blaouo kat unéatnke enideon kat Suuaronoinon amnod ta MME kat ano t) Sikatoouvn enewdn
bev nrav Siktvwuévn otnv Kumpo kot Sev gixe éva umootnplktiko meptBaAlov yUpw tne.
AKOUQ KOl ) UNTEPQ TNG SEV NTAV EVILEPN TIC MPWTEG UEPEC. H VEQPN NTOV OE KATAOTHON 00K
AOyw tou ouadikoU Blaouou Kot apyika EoBRInke va evNUEPWOEL TNV OLKOYEVELA THS. DA
ntav evavriov t¢. 2e avtideon, ot lopanAwvoi iyav oda ta debouéva unép toug. To UOvVo rTou
glyav va Kauouv Ntav va t60moLo0UV TOUG YOVEIC TOUC OTL KATNYyopouvTay yla Biacuo yia
va €pBouv va toug owaoouv. Ot yuvaikec Bpiokovtal o€ dlaitepa evdAwtn Jéon otav Eyouvv
Vo QVTIUETWITIOOUV TAUTOXpOVA TO SIKAOTHPLO, TNV Kotvn yvwun, ta MME Kot TIC OLKOYEVELEG
T0UG.”

Gender discrimination is based on stereotypical assumptions which can affect both women and men
in different ways, although women are more adversely affected given the power-balance in Cypriot
society. As an experienced male lawyer pointed out:
“Gender does not weaken so much the presumption of innocence, except in the case of
domestic violence. In those cases, when a woman reports her husband for violence, the police
considers him to be guilty but if a man reports his wife for violence the police does not believe
him unless the woman is a migrant. | dealt with such a case once and the police considered the
man’s testimony as the absolute truth.”
“To @UAo bev amoduvauwWVEL TOOO TO TEKUNPLO TNG ABWOTNTAG EKTOC EKEL OMOU UMAPYEL
evboolkoyevelakn Bia. Ze Intnuata evéoolkoyevelakhc Biag, otav uta yuvaika katayyeAAEL
ToV avtpa yia Bia, n actuvoulia tov Gewpel EVoxo, OUWCE OTAV 0 AVTPAC KATAYYEIAEL TN yuvaika
ToU yia Bia, n aotuvouia Sev Ja tov mOTEWEL, €KTOC av n yuvaika eivat aAdodamr). Mou Etuye
Ul akplBwe tEtola mepintwon kat n poptupia tou avipa Vswpndnke w¢ n povadikn
aAndeia.”
Two of the three women prosecutors interviewed expressed their concern and agreed that prejudices
against women was a factor in the L.F. court decision. ** As one prosecutor put it:
“In the past the media used to support men. This seemed to have changed in recent years.
However, when | read the terrible comments about the young British tourist woman who
complained about her gang rape, mostly in social media, | realised that that public opinion
amongst men is still extremely prejudiced against women.”

“Ito napeAdov ta uéoa evnuEpwong umoatnpl{av TouG AVIPEC. TN MOPELR, AUTO QALVOTOV
va Exel aAddéel ta tedeutaia xpovia. Otav ouws StaBaoa Ta TPOUEPT OXOALa yLa T Veaph
Bpetavikn TouploTpla TOU MAPATTOVETNKE yia Tov Uallko BLaouo TG, KUPIWE OTH KOLVWVIKA
UEOO UE KaTaAaBa OTL N KoLV yVwUn avaueoa otoug avopecg eéakodovBei va eivat eéalpetika
TIPOKATEIANUUEV KATA TWV YUVOLKWV.”

Most of the persons interviewed, including the police press officer, consider that the public references
to guilt violated the presumption of innocence.
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One of the prosecutors interviewed recognised that in the L.F. court decision there was an

infringement of basic rights pertaining to the presumption of innocence:
“In the recent case of the British 19 year old tourist woman,*** who had complained to the
police that she had been gang raped by a group of Israeli youths, a case directly falling under
the ambit of the Istanbul Convention, there was perhaps an infringement of the presumption
of innocence and violation of her rights as a result of her sex. The Istanbul Convention is one
of my areas of expertise. | believe that the release of the Israeli youths whom the British woman
named as her rapists and who have certainly committed crimes was a failure of the police to
conduct the necessary criminal investigation, amounted to a violation of the Convention. The
British woman had given testimony to the police under a state of fear and | would say that
most probably the presumption of innocence was infringed.”

«2Ztnv mpoopatn mepintwon te 19xpovnc Bpetavidag toupiotplag mou eixe katayyeidet
oUadIKO Bloouo arto Lo opada IoPaAnALVwY VEAPWY, Ul UTTOTECN TTOU EUITITEL AUECA OTO
nebio epapuoyrc e ZouBaonc t¢ KwvotavtivoumoAng, icw¢ umnpée mapaBiaon tou
Tekunpiov aBwotntac Twv SIKALWUATWY TG W¢ AMOTEAECUA TOU @UAoU tn¢. H SuuBaon tne
KwvotavtivoumoAng eival Evac amd TougG TOUEIG EUTELPOYVWUOOUVNG Uou. Miotelw OTL n
armo@uAdkion Twv veapwyv lopanAtvwy, toug omoiouc n Bpetavida katovouaoe w¢ BLaotec tne
kot ot onolot aiyoupa Sienpaéav sykAnuata, Ntav amotuyia tng actuvoulioc va Steayayet
™V avaykaio mowvikn épeuvva, anoteAsil napabiaon tne JouBaong. H Bpetavida eixe dwoet
uaptupia otnv aotuvouio umd to kadeotw¢ tou @oBou kat Ya éleya ottt mudavorara
napaBLaotnke To TeEkUnpLo atwotntag.’

The two other prosecutors interviewed disagreed; they believed that gender did not play a role in the

L.F case. A senior male prosecutor denied that there is any difference in the treatment of men and

women in judicial proceedings and the conventional media:
“In the case of the British woman who was convicted of perjury, | do not think that the judge
was influenced by the media. | think it was, from the outset, a problem of the investigation. |
do not want to take a position because | have not studied the case and | am not aware of the
details. But my general view is that the judge was not affected. The problem was with the
interrogation and not with the judicial process. We do not know what the judge heard in court.
Most people know what the journalist said or what we read in the media but not what was
submitted in court.”

“tn nepintwonc tn¢ Bpetavidac mou katadikaotnke yla Yeudn kartadeon, dev vouilw ott
glval o SlkaoTng mMOU EMNPEACTNKE, vouilw ival amo thv Siepevvnon mou Egkivnoe to
npoBAnua. Asv OéAdw va tomodetndw ylati Sev Exw UEAETHOEL TNV UTTOVEaN, Sev ETuxe va
éepw ta yeyovota. AAAd n yevikn pou amown eivat 0ti o Stkaotng Sev emnpedotnke. Eival otnv
avakplon mmou evronil{w t1o mMpoBAnua kat oxt otn Sikaotiky Stadikooia. Asv EEpoule Ti
akouoe o Sikaotng. OL meploootepot EEpoulie TL elne o dnuootoypaoc i Tt dtaBalouus ota
Uéoa aAdda oyt Tt umoBAnYnke oto Sikaotnplo.”

A woman prosecutor considered that there was no issue of violation of the presumption of innocence
due to gender reasons:
“In the case of the young tourist woman from England, who was convicted in 2019 for making
false allegations about being raped, | have a different view from the average person. | believe
that if there was evidence that the woman herself had admitted to falsely accusing people of
rape, then the prosecution rightly decided to go ahead to prosecute her. Such serious false
accusations must be prosecuted as they are a criminal offense, irrespective of how matters
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were presented in the media, before or after the trial. | do not believe that the media coverage
had any influence on the presumption of innocence and | do not think that a judge decides a
case relying on media publications.”

“tnv nepintwaon tng veapnc AyyAidac toupiotplac mou katadikaotnke to 2019 yia Yevudeic
LOXUPLOUOUG yla BLlaouo, Exyw SLa@OpPETIK amoyn amo to Ueco atouo. Motevw oOtL gav
urntnpxav armodeiéeic OtL n yuvaika gixe mapadey9ei OTL KATNYOPNOE YWeUSWCE TOUG avIPWITOUG
vl Biaouo, tote owotd nmpoywpnoav otn Siwén tne. TEtolec coBapéc Yeubeic katnyopleg
TpEmneL va Stwydouv, S10TL armoteAoUv mowviko adiknua, aveédptnto amo ToV TPOTO LE TOV
omnoio énaiéav ta FEuaTo OTA UECA EVNUEPWONC, TIPLV 1) UETA TN Oikn. Agv mIOTEVW OTL N
KXAUYN TwV UECWV EVNUEPWONG EMTNPEACE TO TEKUNPLO THE adwoTnTac kat Sev vouilw OTL 0
OLKaOTNG EXEL KPiVEL BAOEL TWV OMotWwV SNUOCLEUCEWV.”

The same prosecutor however did note that gender was an operative factor in another case:
“There are differences in the way the media covers cases of male and female suspects. The
case that comes to mind where gender did negatively affect the presumption of innocence is
a casewhere one newspaper tore the [accused person]apart. But | do not consider that the
media coverage daffected the decision in court. | think that the case was decided for other
political reasons. The fact that it was a woman, was used against her.”

“Yriapyouv SLopopEC OToV TPOTTO LIE TOV OToI0 TA UECA EVNUEPWONC KAAUTTTOUV UNTOJECELC
avdpwv Kal yuvalkwyv umontwv. H umodeon mou EPYETAL OTO LUAAO TTIOU EMNPENOCE APVNTIKA
T0 Tekunplo adwotntag ival pio mepintwon omouula epnuepiba «E€okiloe» auth [tnv
katnyopouuevn] . AAAa Sev Gewpw OtL ennpéacayv tnv andeach oto dikaotnpto. Nouilw ot
ot unodgoeig¢ amopaaoiotnkav yla aAAouc moAttikouc Adyouc. To yeyovog OTL NTav yuvaika
xpnowonotdnke evavtiov tne.”

For some of the interviewees gender mattered but they claimed it may operate against men or in
favour of women in a stereotypical manner. One lawyer stated that, as a rule, crime is seen as a ‘male
privilege’ and that judges are more lenient towards women and reluctant to convict orimpose a prison
sentence on a woman.

Sexuality was also identified as a reason for stigmatisation by conservative judges. A prosecutor noted
that LGBTI persons are seen in a negative light:
“Probably members of the LGBTI community are seen in a negative light by judges because
most of them are of a certain age and tend to be conservative. They are therefore more likely
to be affected by the public humiliation printed in the media.”

“Mavov ot dikaotég va BAgmouv ta uéAn thc AOATKI apvntika S10tL ot mAgioTol gival piag
kamota¢ nAikiag kot teivouv va eival ouvtnpntikoi. M’ autd kat givat mo mudavov va
ENNpeaoctovV amno tn dnuooia Sianoursvon ota MME.”

bb. Children and adults

Cyprus still lacks a comprehensive system of juvenile justice. There are no specialised juvenile courts
and little expertise in dealing with children as accused persons, who are essentially tried as adults.*
Special safeguards are in place for accused persons deemed to be vulnerable. As one prosecutor said,
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for juvenile defendants, the court will order that the trial is conducted behind closed doors, however,
the absence of a juvenile court to deal with young offenders remains an unresolved problem for young
persons.

An experienced lawyer noted that judges have a negative attitude towards young defendants:

‘The disposition of the Courts towards young people is of two types- negative and positive,
depending on the type of the offence. Where the offence relates to violence or breach of peace
in the football pitch- in these cases they are almost always deemed to be guilty, particularly if
their physique is strongly built. The other case is the drug offences. In that case, there is a
sensitivity and sympathy from the court. If he is a migrant youth involved in drugs, he will be
given a prison sentence to enable to escape the predicament of addition and get therapy. This
is where an experienced lawyer can make a difference. An experienced lawyer can suggest
alternative sentences for drug users. A legal aid lawyer is unlikely to be aware of these issues,
to raise them in court. There are judges who will recommend to a lawyer a certain way of
arguing so as to help them, but there are other judges who will not, they will leave the
argumentation up to the lawyer, but if the lawyer does not raise it they will not suggest it
themselves.’

«H otaon twv dikaotnpiwv évavtl Twv VEwV givat U0 TUNwV - apvnTikn Kat BTk, avaioya
UE Tov tumo tn¢ napaBaonc. Otav 1o adiknua oxetiletal ue Bia n mapabiaon tne eprnvne oto
ynmedo modoo@aipou - 0 QUTEC TIC MEPLMTWOELG, JewpElTal MAVTa EVoYoC, ELOIKA AV N
OwWUATIKN Toug SlamAaon eival vrtova KATAOKEUXOWUEVN. H dAAn mepintwon eival to
aSIKNUATO VOPKWTLKWYVY. Z€ QUTAV TNV TTEPIMTWON, UNTAPXEL EVALOTNOid KoL CUUTTIATELA ATTO TO
Sikaotrplo. Eav eivat petavdaotplag veodaiog mou aocyoAsital Ue Vapkwtikd, da Tou
emBAnTei mowvr) QUAAKIONG yla vl UITOPETEL Vo EEQUYEL OO TNV KATAOTAC THE TTPOCTNKNG
kot va AaBet Jepancio. Auto eival omou €vac EUTMELPOC SLKNYOPOC UMOPEL va KAVEL TN
Slapopa. Evac EUnelpoc SLknyopog UTOPEL va MPOTEIVEL EVAAAQKTIKEG TPOTACELG YLO XPHOTEC
vapkwTtikwv. Evag Stknyopog voutkrc Bondeiac eivat anidavo va yvwpilel avta ta Intiuarta,
va ta J¢oel oto Sikaothplo. Yrdpyouv SIKXOTEC mou Yo oUOTHOOUV O€ £vav SLKNyopo evav
OPLOUEVO TPOTIO €eMyelpnuatoloyiag yia va toug Bondnoouv, aAda umapyouv kat dAAot
Sikaotéc mou bev Ja 1o eyeipouv, mou Va aprnoouv To SIKNYopo Vo AmoQACiOEL TN YPoUUN
Unepaoriong, aAda eav o 6tknyopog dev to eyeipel, Sev Ba mpoteivouv ot (Stot. »

The Journalists Code of Ethics contains specific regulations about how media must cover children,
requiring the media treat children with respect and care in line with the Convention of the rights of
the Child¥*® However, when it comes to criminal offences, these are not always observed. The member
of Media Complaints Commission referred to a murder case which received a great deal of media
attention, where the media had named the underage adopted son as the culprit of the couple’s
murder, before the case went to court, which devastated his life, in addition to the loss of his parents.
In the end another person was convicted.

“In particularly important cases, Journalists, unfortunately, would express an opinion taking a
position on the particular crime, often on the wrong side. A good example for which there is a
decision of a Media Complaints Commission is an dual murder. In this case, the media had
predetermined with incorrect information given to them by the police, that the culprit was the

146 Cyprus, Code of Journalistic Conduct (KQAIKAS AHMOZSIOIPA®IKHS AEONTOAOIIAS), article 11 and
EPMHNEYTIKEZ-KAOGOAHTHTIKEZ FPAMMEZ and Cyprus, Code of Practice for Electronic Media, Appendix VIII
(KQAIKAZ AHMOZSIOMPA®IKHS AEONTOAQIIAZ A TA HAEKTPONIKA MME, MTAPAPTHMA VilI), Regulation 27(4)
and 49, Art. 10.
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adopted son of the family, which was unacceptable and later it turned out that all the media
were wrong. So, | answer your question yes, unfortunately there are several serious cases
where the media do not respect the presumption of innocence of the suspect.”**”

“Ye 0oBapéc unoFéoeic ue eykAnuarta, moAdoi dnuoaotoypdpot Suotuxwe, maipvouv Eekadapn
Uéon, moAAéc popéc eopalucgvn Jéon. Eva kado mapadsiyuo yio To Omoio UMApPXEL Kol
anmoEaon eNLTPOrNc SnUooloypaikn¢ Seovrodoyiag gival EvadimAo @oviko. Ze auth thv
TIEPIMTWON, TA UECA EVNUEPWONG EIXAV TTPOATOPATIOEL UE AavBaouéva BEBata otolyeia mou
ToUG £6WOE kal n agtuvouia, OTL 0 €voxoc NTav o JeTO¢ YLOC TNG OLKOYEVELNG, KATL TO OTTOI0
NTav anapadeKTo KoL apyoTepa artoSEIXTNKE OTL Elyav ddiko oAa ta uéoa. Apa oTNV EpWTNON
oou amavtw vol SUCTUXWG UTTHPYXOUV OPKETEC O0BOPEC MEPITTWOELC OTTOU TA UEoA OEV
o€Bovral To TekUNPLo adwoTNTHG TOU UTTONTTOU.”

The member of the Media Complaints Commission reported that it was the Press officer of the Police
at the time who leaked the information to journalists, when briefing them “off the record”, as he was
misled by what the inspectors thought at the beginning.1#

Special rules regarding vulnerable persons such as young persons and children are required. For
instance, the establishment of juvenile courts which would have the expertise when dealing with
children and young persons would be a positive development. The special vulnerability of children is
not shared by all. One of the lawyers interviewed said:

“The only exceptions | have seen pertain to children, whether girls or boys. There is a general
misconception that when children make a complaint alleging that they were sexually assaulted
or that they were victims of a sexual offense, they are incapable of lying. There have been
many scientifically proven instances showing not only that children are capable of lying but
also that they are easily manipulated to do so. The striking thing is that when children become
the recipients of such manipulation, they feel as if they are truly victims of an offense. For
example, try talking to a child about Santa Claus and you will see my point. Coming back to
your question | believe that there is a sensitivity in the media about children which may
sometimes interfere with the limits of the presumption of innocence.”

«OL poveG e€atpéaelg mou £xw 6eL adopolv Ta aldLa, site kopltola site ayopla. YApxeL pia
YEVLKN Tlapavonan OTL OTav Ta atdLd KAVouV pia katayyeAio loxupl{opeva otL iyav umootel
ogfoualikn eniBeon 1 otL Atav Bupata oe€ovahikol adiknpatog, anokAeietol va Pevdovral.
Yrinp€ov TOAAEG EMLOTNUOVIKA AMOSESELYUEVEG TIEPUMTWOELG TTOU Selyvouv OXL LOVO OTL Ta
naldLa eival os B€on va Pevdovtal, aAd kot 0Tl eUKoAa UImopel va TUXOUV XELPAywYyNnong yLa
va ouv Pépata. To EVIUNWOLaKO gival 0TL otav £va maldi yivetat o mopaAAITnG ULoG TETOLOG
XElpaywynong, To matdi alobdavetal cov va ATav To Mpaypatiko 80pa evdg adikipatoc. Ma
napadelypa, SOKLUAOTE va WANCETE Pe £va Ttadi yia tov Aylo Baciln kot Ba Seite Tl evwow.
Enlotpgédovtag otnv EpwTNoN 0ag, TLOTEVW OTL UTIAPXEL EVALCONCILA OTA LECA EVNUEPWONG
OXETIKA ULE TLG SUVATOTNTES TWV MOLSLWY TTOU PEPIKEG HOPEG UTTOPEL VO ETNPEACEL TO TEKUAPLO
™¢ abwotntag.»

One of the public prosecutors interviewed was not aware of any special safeguards about vulnerable
suspects and yet concluded that the existing measures were sufficient. The interview did not have a
clear definition in her mind about who is vulnerable and applied this term only in the case of persons
in detention and children. Less obvious forms of vulnerability do not draw attention or attract special

147 Interview with member of the Media Complaints Commission, 20 May 2020.
148 |nterview with member of the Media Complaints Commission, 20 May 2020.
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measures. In the case of asylum seekers, the interviewee was of the view that access to legal aid will
suffice to prevent discrimination against them. S/He was not aware of problems in accessing legal aid.

cc. Nationals and non-nationals (including ethnic minorities, e.g. Roma)

Whilst some of the interviewees denied that non-nationals, members of ethnic groups and minorities
were treated differently in the criminal justice system, few would deny the existence of widespread
prejudice against them at a societal level.

The police officers interviewed considered that nationality and migrant status is not a relevant factor.
This is also supported by a senior prosecutor, who recognised that there is racism in society but
disputed the fact that this could be found in criminal justice:

“Migrant or ethnic background is not a common ground for discrimination in the criminal
procedure, even though there is a general impression that that might be the case. As a
prosecutor | have never come across cases of ethnic or racial discrimination in the criminal
justice system. There may be racism in all of us but there may also be a certain degree of
exploitation of the system by asylum seekers who are really economic migrants and claim to
be in danger only to secure the right to remain in the country. But because they are entitled to
legal aid, which is at a great cost to the state, it is not common to locate patterns of
discrimination against them.”

“lowe va UTTAPXEL PATOLOUOC O OAoUC UaG w¢ Eva Baduo alda emiong UMApyEL Kal Evag
BaBUOC EKUETAAAEVONC TOU CUOTHATOC ATTO ALTNTEG ACUAOU TTOU OTNV MPAYUATIKOTNTA Elval
OLKOVOULKOL UETAVAOTEG Ko Loyupilovtal ottL Bplokovtal o€ kivduvo yla va UTOpETOUV val
efaopaldioovv tn Stapuovn toug otn ywpa. AAAa ensldn Sikatouvtal VouLkl apwyh, KATL Tou
ETPEPEL TEPAOTIO KOOTOC OTO KPATOG, Oev elval ouvnleg va evtomilovial TPOKTIKEG
Slakpioewv evavtiov Toug.

Experienced Prosecutors do not see discrimination against non-Cypriot nationals in the criminal law
and process itself, who has “not found any difference based on the ethnic group factor.” However, the
very example cited is often a sign about the existence of such discrimination:

“I have seen many cases of Indians and Bulgarians, where | have not seen different treatment
between a Cypriot defendant and a foreigner, except for one factor: whether the defendant
will be remanded in custody or be released on bail. There is a difference here as the Cypriot
defendant will probably have a family, young children and a job, so he is considered to have
ties to Cyprus, while a foreigner who does not have a stable address or job is considered to
have no special ties to Cyprus. This is a determining factor when the court decides whether to
grant bail or continue with pre-trial detention. Someone who has nothing to do with Cyprus,
based on case law, is more likely to try to escape and not appear in court to escape punishment
for the offenses he or she faces. This is a crucial condition that the court will consider but has
nothing to do with the presumption of innocence.”

«Exw 6et moAAég Sikeg Ivéwv kat BoUAyapwy, omou bev Eyw Sel SLapopeTikn UETAXEIPLON
uetaéu Komplou katnyopoUuevou kat aAdodamoU, €KTO¢ amo Evav TMopdyovra: €av o
katnyopouuevoc Ba napausivel uno kpatnon n da apedel eAsUBepoc ue syyonon. Ymapyet
uta Stapopa ebw, kadwe o Kumplo¢ katnyopouuevog Ga €xel midavwe OLKOYEVELQ, UIKPA
ntadia kat Soulela, ontdote Vewpeital OTL Exel Seououc ue tnv Kumpo, evw gvag aArodarmdg
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10U Sev Exel otalepn StevBuvan n Soudeld Bewpeital otL Sev Exet €16LtkoU¢ SeCUOUC UE TNV
Kumpo. Autoc eivail kaBoploTikOg Tapayovtac OTav To SIKaaTHPLo anopacicet eav Ja dextei
va apelei eEAeUBepoc ue n av Ba napaueivel urtd kpatnon. Karmotlog mou Sev Exel kauia oxeon
UE TV Kumpo, Baoet tn¢ vouoldoyiag, eivat rio mdavo va npoonadnioet va SpameTteUoeL Kal
Vo NV EUQAVIOTEL OTO SLKAOTNPLO Yla VO QUITOQUYEL TNV TIHWPIN yla Ta aSIKNUATA TTOU
avtiuetwrtilel. Autr ivat o kpiowyun npolndGean mou to dikaotiplo Ja eéetaoel, aAda dev
ExEL Kaula oxeon UE TO TEKUNPLO TNEC aBwoTNTAG. »

Another prosecutor interviewed also concluded that neither ethnicity nor previous convictions play
any role in the judicial process:

“Previous convictions do not affect the presumption of innocence. Previous convictions only
matter for the purposes of passing a sentence. At the sentencing stage, the court will decide
based on the mitigating or aggravating circumstances of the particular case. It does not matter
if the defendant is Cypriot or Bulgarian or Indian. | do not think that courts treat foreigners
differently to Cypriots, but the media may well do so. As far as the prosecution is concerned,
our colleagues never refer to previous convictions of the defendant until that person is
convicted.”

«OL nmponyouueves katadikeg Sev emnpealouvv to Tekunplo adwotntac. OL mMPonyoUUEVEC
KaTadikeg EYouv onUACia LLIOVO yLa TNV MTPOCUETPNON THG TTOLWVHG. STO OTASIO TG KATASIKNC,
10 Sikaotrplo Ja anmo@aciosl Ue Baon TIC EAXAPPUVTIKEG 1) EMIBAPUVTIKEG MEPIOTAOELC TNC
OUYKEKPLUEVNG urtodeonc. Aev ExeL onuacia av o evayouevoc ivat Kumpto¢ 1 BouAyapoc n
Ivéoc¢. Aev vouilw ot ta Sikaothpla avtiuetwitilouv Toug EEVOUC SLOPOPETIKA QIO OTL TOUG
Kompioug, adda ta ueoa evnuépwaong umopel va to nmpaéouv. Ooov agopd 1t Silwén, ot
ouvabdeApol uag Sev avapepovtal MOTE OE TTPONYOUUEVEG KATASIKEC TOU KATNYOPOUUEVOU
WG OTOU KATASIKAOTEL AUTO TO ATOUOY»

Three out of the four defence lawyers, two out of the four prosecutors suggested that nationality and
migrant status does impact not only perceptions in wider society, but on the criminal-juridical process
itself. An experienced defence lawyer pointed out the following:

“Nationality significantly impacts the way an incident is reported. If the suspect is a foreigner,
the media headlines will say ‘Syrian man was accused...” whilst if the suspect is a Cypriot they
will merely state his age, “a 45-year old man ...". The non-Cypriot starts with a baggage.”

«H edvikotnTa emnpeadel GNUAVTIKA TOV TPOTTO QVAPOPAC EVOC TTEPLOTATIKOU. EQv 0 UTTONTOC
elvat aAdodarmoc, ot TiTAoL Twv UEoWV EVNUEPWONGS Ta avapEpouv OTL ‘0 avtpag armo T Zupia
KatnyopnInke...», EVw £av o Uontocg ivat Kumptocg, Ba ypayouv anAwg tnv nAikia tou, ‘€vac
45xpovoc avédpac...”. Ot un Kumptot Eekivouv UE apvNTIKO TTPOCNHO. »

Poor migrants and women do not enjoy the same protection, as an experienced lawyer suggests:

“Poor people, migrants and persons of a different ethnicity are treated differently. For women,
the situation is complex. For some offences, there is a certain sympathy from the court who
views women as being weak and fragile. Women who issue cheques that bounce are seen with
sympathy by the court. The court tends to be sympathetic towards women in the imposition of
the penalty, but not as regards their innocence. Women who are accused of committing ‘male’
offences are seen with even less sympathy. Previous convictions do play a role because we are
a small society, and everyone knows if the suspect has committed the same offence before. It
is not of utmost significance, but it does play some role.”
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«OL @Twyol, Ol UETAVAOTEC KAl TA ATOUX OLUQPOPETIKAC 0vikOoTNTOG avTiusTwitilovral
Stapopetika. Ma TIC yuvaikeg, n kataotaon eivol mepimdokn. Mo oplouéva adikiuata,
UTTApYEL Kamola cuundadela amd 1o SIkaotiplo mou Yewpel TIC yuvaikes adUvaues kat
euBpauoteq. OL yuvaikeg mou ek6(60UV AKAAUNTEC ETUTAYEC AVTIUETWITI{OVTAL UE OUUTATELA
aro 1o dikaotrpto. To SIkaotiplo TelVel va BAEMEL Ue OUUTTATELA TIG YUVAIKEC KUPIWE KATA
™V emtBoAn tng mouvrig, kat Alyotepo doov agopd tnv adwotntd toug. Ol yuvaikec mmou
KaTnyopouvtal OtL SIATPATTOUV «VEPLKA» ASIKNUATH aVTIUETWITI{OVTAL UE aKOUN ALYyOTEPN
ovunadeta. Ot mponyoUueves katadikeg dtadpoauatifouv podo eneldn eiuaote u pikpn
kotvwvia kat 0Aol yvwpifouv eav o umontog €xetl dtampaéel to iblo adiknua oto moapeAdov.
Aev gival {wtikr¢ onuaoiac, aAdd rmailouv kAmoLo poAo».

A prosecution lawyer noted that previous convictions matter for the media:

“Previous criminal record affects how the media is judging the suspects. But previous records
do not affect the courts anymore. The character of the accused person is shown through the
long judicial procedure does play a role. The ironic tone of an accused person, a behaviour
showing non-repentance is likely to influence judicial judgement well beyond previous
convictions. A non-repentant accused person is seen by the judge as non-credible. The
character projected by the accused person during his defence may yield dislikes amongst
judges which can affect the outcome of the case. An overly aggressive line of defence, where
the witnesses are children for instance or otherwise vulnerable, can also yield dislikes in the
court room that can impact the outcome of the case.”

“TO TOLWVIKO UNTPWO EMNPEALEL TOV TPOTIO LLE TOV OTIOLO TA PECH EVNUEPWONG KPLVOUV TOUG
UTIOTITOUG, OAAG oL TponyoUpeveg katadikeg Sev emnpedlouv mAfov ta Sikaothplo. O
XOPAKTAPOC TOU KATNYOPOUUEVOU eUdAVIZETAL LECW TNG LAKPAC SIKAOTIKAG Stadkaaoiag Kot
auTO eival tou mailel pdAo. O eLPWVIKOG TOVOG EVOG KATNYOPOULEVOU, LA CUMTIEPLPOPA TTOU
Selyvel Tn pn petapélela tou elval mBavo va emnpedoel t SkaoTkn anddacn ToAl
TMEPLOOOTEPO Qmd Tn M Tponyoupevn katadikn. 'Evag KOTnyopoUHevog Tou 6€
peTapeAnOnke Bewpeltal amod Tov S1kaoth we avallonotog. O xapakTipoc mou MPoBAAAEL o
KOTNYOPOUUEVOG KATA TN OLApKEL TNG UTIEPAOTILONG TOU WMOopel va Snuloupynoet
QVTLAOELEG OTOUG SLKOOTEG TIOU WMOPEL va emnpedoouv TNV €kBaon tng umobeong. Mua
UTEPBOALKA EMIOETIKA ypapun duuvag, Omou oL HAapTupeg sival matbld, yio mopadetyua, n
AaAAa euGAWTO, PMOPEL emiong va dnuloupynost avtndbeleg otnv aibouoca tou dikaotnpiou
TIOU YIopoUV va eMnNPeAcouV TV ékBacn tng undBbeon”.

As a defence lawyer explained, the only safeguard to ensure that accused persons are not presented
as guilty is their access to justice and their right to choose their lawyers even if they are poor. The legal
aid system, as it currently stands, leaves no option for accused persons other than to choose from the
list of lawyers in the legal aid catalogue who might not have the necessary specialisation or experience.
The legal aid lawyers are primarily dealing with issues affecting migrants, whilst persons accused in
criminal proceedings need specialised criminal lawyers. The lack of access to a lawyer of their choice
amounts to a breach of their right to a fair trial. This adversely affects the vast majority of migrants
who are poor third country nationals:

‘Migrants involved in offences relating to property are seen by the court as highly likely to be
guilty. When a migrant brings a claim to court, such as a complaint for domestic violence, there
is always a presumption that they are doing so to secure their stay in Cyprus and avoid
deportation. These comments are also heard by the judges who must be very well trained to
retain their impartiality and objectivity, to be able to side-step suspicions and prejudices from
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their environment. If judges emanate from a political spectrum that has anti-migrant
ideologies, they are unlikely to be able to be impartial towards migrant accused persons. The
situation is different for foreigners like those to whom the government has issued golden
passports.

«OL UETAVAOTEG MOV eUTAEkovTal o adlknuata mou oxetilovral ue neplovoia Yewpouvvral
artd 1o Sikaotrplo we mdavotnta evoyol. Otav évac uetavaotnc vmoBaldel aiwon oto
SLkaoTNpLo, OMWC UL KATayyeAia yia evS0oLKoyeVELaKD Bia, UTTAPXEL TAVTA EVA TEKUNPLO OTL
T0 Kavouv yia va eéaopadioouvv tn Stapovi Toug otnv KUTTpo KatL va aimo@uyouV T aneiaon.
Auta ta oxoAla akoUyovtal €miong amo Toug SLKAOTEC TTOU TIPETIEL Vo gival TOAU KaAd
ekmabeULEvoL yLa va SLaTNPROooUV TNV adUEPOANYIN KOl TNV OVTIKEIUEVIKOTNTA TOUG, WOTE VAl
elval og B€on va mapakaumtouV Ti¢ UrtoWiec kat Ti¢ mpokataAnpeis amo to neptBailov toug.
Eav ot SIKAOTEC MPOEPYOVTOL OTTO EVa TTOAMTIKO (QOAOUN TTOU EXEL OVTI-UETOVOOTEUTIKEC
tbeoldoyieg, eival anidavo va eival oe Jéon va eival aUEPOANTITOL EVAVTL KATNYOPOUUEVWV
UeTavaotwy. H kataotaon sivatl Slapopetikn yla toug aAdodamou¢ ekeivouc oTouc omoioug
n kuBépvnon éxeL ekbwoel ypuoa StaBatnpta. »

dd. Persons with disabilities

None of the interviews recorded prejudice against persons with disabilities. A prosecutor noted that,
if anything, “the courts are gracious and understanding that someone has a disability, whether physical
or mental.” S/He also stated that persons with disabilities are assisted in giving testimony and deaf
persons will be provided with sign interpretation. In general, the court would make the necessary
accommodations for persons with disability. However, s/he said that there are problems in terms of
having the facilities and capacity, for instance whether the court would provide a blind defendant with
documents in braille:

“In certain circumstances, the court can make the necessary arrangements to enable
defendants with physical, mental or intellectual disabilities to hear and follow the conduct of
the trial. For instance, the court would make the necessary accommodations, if the venue is
located not on the ground floor and there is no lift, and the defendant or a witness is a person
with kinetic disability. In such circumstances, the court would reschedule the venue for the trial
to convene in a room on the ground floor. However, there may be issues with blind people, as
I do not recall dealing with such issues in a criminal case in Cyprus. | recall a civil case, not a
criminal one, but | believe that the same thing would probably happen in a criminal case: A
blind woman who gave a testimony could not read her testimony. The judge instructed a court
official to read to the testimony to her. Had | been in the woman’s position, | would have
demanded that the document be produced in braille. | do not know if the court would order
that the document be produced in braille.”

“JE OpPLOUEVEC MEPUTTWOELS, UITOPOUV va yivouv puduicelC yla va EMITPEYOUV OTOUG
KOTNYOPOULEVOUC LE OWUATIKY, Stavontikn i dtavontikn oavamnpia va akoUuoouv Kal Vo
napakodovdnoouvv ty Sieaywyn tne Sikne. Na napadeiyua, to Sikaotnplo Ba Ekave ta
anmapaitntec SIEVIETNOELC av EVa ATOUO UE KLVNTIKY avamnpia MpENeL va mopaotel o€ bikn
oe aifouoa oe opoo OSikaotnpiou omou TmpEmel va Byel Ue OKXAQ kol OEV UTTAPXEL
aveAkuotnpag. Tote to Sikaothpto to dikaotrptlo Ba ouveyile tn Sikn o alfouoa oTo LOOYELO.
Qotooo, Umopel va urtapyouv mpoBAnuata pe TuPAOUC - Sev Exyw UMOYN LOU LAG EXEL TUXEL
otnv Kompo. Mou ETUuxe 0 QoOTIKN TIEPIMTWON OxL MOWIK QAAd TLOTEVW KAl OE TOLVIKN
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unodeon to ibto Ba yivel. Ztnv umtdBeon auth eixav napetl katadeon ano uLa TUAn yuvaiko
mmou bev umopouoe va StaBaoel tnv katadson tng. To Sdikaotnplo edwoe odnyia oe éva
Aettoupyod tou Sikaotnpiou va dtaBaoel otn yuvaika. Eyw av @avtalOuouV ToV EQUTO OV O€
auth t 9éon Ba anattovoa auto to Eyypawo o€ braille. Ae E€pw av Ga uou to €dvav oe
braille. Aev uac étuye.”

Overall, prosecutors note the fact that there is a lack of facilities and proper investigation as to how
the lack of access may affect persons with disabilities: As an experienced senior prosecutor noted:

“The issues faced persons with disabilities have not yet been raised to see how our courts will
react. We certainly do not have the facilities. These matters are not institutionalised in our
system. But the judge can say that a translator must be found for a deaf person, so that he or
she can effectively participate in the trial. | do not know what the police are doing if they catch
a deaf person, for example.”

“Ita B€pata atopwy Pe avamnnpleg, dev tebrkav akdpa ya va doupe mwg Ba avildpacouv
Ta SikaoThpla pag. Ziyoupa Sev €Xoupe TIG SLEUKOAUVOELG, auTO elval dedopévo. Aev eival
BeopoBeTnuéva auTA Ta MPAyUATA 0To cUoTNUO Hag. Mmopel Opwe o SIKAOTAG va TIEL OTL
TpEMEL va BpeBel évag HeTadppaoTrC Yo Eva KwdPo ATOUO WOTE VO CUUETACKEL OUCLAOTIKA
otnv 8ikn Ttou. Aev £pw n actuvopia TL KAvel ot Teplmtwon Tou cUAAOUPBAVEL yla
napadelypa eva Kwdod atopo.”

None of the interviewees has seen any negative portrayal of persons with disabilities in court or in the
media.

ee. Other groups

Peace, anti-racist and human rights demonstrators

Many media outlets overall depict in a negative manner peace, anti-racist and human rights
demonstrators when there are clashes with the police. Two of the lawyers interviewed referred to
demonstrations against the closure of the checkpoints in February 2020, when four demonstrators
were arrested and charged with public order offences and another was hit by a police officer on
camera. The demonstrators were protesting against the closure of the checkpoints separating north
from south of the island, which had been opened since 2003. Even though the government argued
that the checkpoints were closed in order to stop the spreading of Covid-19, this argument did not
convince the peace activists because there were no other Covid-19 measures in place at the time and
the airports were still open to passengers from all countries. In one of the demonstrations, a
demonstrator pushed a soldier who was pushing the crowds back. The incident was amplified by the
media who repeatedly screened a montage video. The demonstrator was charged with a series of
offences, whilst his name and photo paraded in the headlines of many newspapers for weeks. His trial
was pending at the time of writing. As a lawyer pointed out:

“The latest example of the pattern was that concerning the demonstrator who had pushed a
soldier during a protest the closure of the checkpoints a few months ago. This public
presentation involved, additionally, a line of government officials who rushed to make public
statements in an unprecedented move. Even before the demonstrator was charged, we had
an official announcement from the Ministry of Defence, an official announcement from the
Ministry of Justice, an official announcement from the Ministry of Interior, an official
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announcement from a government spokesman, even before this person was charged. The fact
that the accused voluntarily presented himself to the police station was deliberately silenced;
instead, the media concentrated on the legal word ‘arrest’. In the ears of the common man,
"he voluntarily appeared at the police station and was arrested" sounds quite different from
just "he was arrested." The first is inconsistent with the image of the dangerous criminal. And
an almost unreal atmosphere was created. This is the first time we have seen official
announcements referring to "threats to the state", "insulting the security forces", as if this is
the first time that someone has allegedly obstructed or pushed a policeman during protest
marches. Almost all the anti-occupation marches ended in violence, breaking the police block
to march towards the occupied territories, but this is the first time we have seen these official
interventions for an incident of such minor importance. The difference here of course what
that the accused bore some political characteristics which they wanted to portray as ‘criminal’,
so they inflated the incident in such a way that it reached the suitable audience which was
willing to isolate and side-step the rest of the information that was spreading its true extent.
Even when it was confirmed that the accused had immediately repented his act and apologised
to the soldier on the spot, no one heard this information. When the apology is mentioned with
delay, nobody listens. At first, they framed the apology as fake news and then as an excuse
and it was not given its appropriate dimension.”

“To teAeutaio mapadetyua touv UotiBou rtav auto Ue To StadnAwTh mou EoTpwée oTPATLWTN
otnv nopeia Stauaptupiac yia To KAEIOIO TwV 080QPAYUATWY TPV AlyouG UNVEG, UE TNV
EUNAOKN KPATIKWY aélwUATOUXWV O SNUOOLEC KATAOIKAOTIKEG SNAWOELS, TOU ATAV KATL
npwtoyvwpo. ptv akoua tou amayyeAdouv KATNyopieg, eiyaue enionun avakoivwon tou
Yroupyeiou Auuvag, emionun avakoivwor) Ttou Ymoupyeiou Alkaltoouvng, Erionun
avakoivwaorn tou Yroupyeiou ECWTEPIKWY, EMIONUN aVaKoiVwar) KUBEPVNTIKOU EKTTPOCWITOU,
TIPLV OKOUO TTOPOUCLCTEL YLl VO TOU QITayyeIAOUV TG KATNYOPIEC. AKOUO KOl TO YEYOVOC OTL O
KaTNYyopoUUeVOC auToB80oUAWCS MOPOUCLAOTNKE OTOV AOTUVOULKO oTadUo To anéBAsav kat To
TAPACIWITNOAV OKOTTIUO KOL TILXOTNKAVY QIO TN VOULKN AEEN ‘cUAANYN’. Zta autid Tou anAoU
avOpwrou, T0 «mpoonAda kat oUuVEAEON» nxei MOAU SlapopeTikd amo TO amAWe
«ouveAnidn». To npwto 6 ouvadel Ue TNV €lkOVA TOU emtkivduvou gykAnuartia. Kat £tat
SnuLoupyndnke ULd TTEPLEXOUTX ATUOOPALPA OXEO0V e€wmpayuatikn. Mpwtn @opa BAEmouue
EMIONUEC AVAKOLVWOELC va BETOUV TEUN «ATTELANC THC KPATLKIC UNTOOTAONC», «TTP00B0OANG TwvV
OWUATWV XOPaAEiac», AEC KoL glval TPWTN QOPA TTOU KATTOLOG KAT' LOXUPLOUO TTOPEUTOSLOE
1 KTUInoe opyavo tn¢ taénc o€ nopeieg dtauaptupliog. OAec oxe60V Ol AVTIKATOXIKEC TOPELEC
katéAnéav oe Bia, onalovrac TOV AOTUVOLLKO KAOLO YLO VO TTOPEUTOUV TTPOG TA KATEXOUEVD,
aAAa eival n mpwtn @opa tou BAEMOUUE QUTEG TIC SNUOCLEG ETTIONUEG TAPEUBAOELC YLd EVa
TIEPLOTATIKO TOOO rooovo¢ onuaciag. Kat n dtapopd edw eivatl To OTL 0 KATNYOPOUUEVOC EiXE
KamoLa TTOALTIKA XapaKTNPLOTIKA Ta omola JeAnoav va katabdeifouv we ‘eykAnuatika’, £tot
SLOYKWOaV TO TEPLOTATIKO QPVNTIKA LIE TPOTTO TTOU VA EXEL KAAO akpoatnpio mpoduuo va
QITOUOVWOEL TIC UTTOAOLITEG TTANPOPOPIEC TTOU KATESILVAV TNV MPAYUATIKY) TOU EKTACH. AKOUX
kot otav emtBeBatwdInke To YEYOVOS OTL O KATNYOPOULEVOG €ixe uetaueAndei aueoa yio tnv
npaén tou kot amodoyndnke oToVv OTPATIWTN €Ml TOMOU, Kavevag Sev To akouoe. Otav
QKOUOELG TNV UETUUEAELQ ETEPOXPOVIOUEVA, OEV TNV aKOUG. ApXLKA TNV akouodav wc fake news
UETA w¢ SikaoAoyia kat Sev the bo9nke n owotn ditaotaon.”

The experienced defence lawyer contrasted how differently the government, the police and most of
the media treated the issue, as an instance of a recent but serious violation of the presumption of
innocence.
“The police, violating every principle of presumption of innocence, and because their purpose
was not served by the fact that the accused apologised and come voluntarily to the police

65



station, they added charges which do exist in the criminal code but were never used before in
legal history. Typical case of manufacturing charges to serve its purpose; it subsequently
makes a plea bargaining to remove some of the charges and admit to one charge and then the
media will announce ‘guilty’. The offence to which he will plead guilty and be convicted will be
a very minor one, but the media will simply write “guilty” and this is what people will
remember. They kept him in the police station for hours, they charged him at the beginning
and then they added charges after several hours. They kept him under remand, which is only
justified in certain conditions which did not exist here. He accepted to remain in custody as a
matter of goodwill to help the police find the truth, but this does not justify the measure. They
asked to detain him allegedly in order not to influence witnesses. However, in another case
where the accused, a public figure and president of a [sports] team, was detained to protect
the testimony of others and he was at the same time visited by persons whilst in detention.”

«H aogtuvouia, mapabialovrac kade apyn tou Tekunpiov adwotnTog, Kol ENMELSN 0 OKOMOG
Tou¢ bev efuntnpetinke amod To YEYoVOG OTL O KATNYOPOULUEVOC {NTNOE oUyyvwuUn Kat npoe
OLKELOTEA WG OTO OTUVOULKO TUNUQA, TIPOCTECE OTO KATNYOPNTHPLO KATNYOPLEC TTOU UTTAPXOUV
oToV TIOWIKO Kwdlka alda Sev xpnowuomoiiGnkav moté mplv otnv Lotopia. KAaooiwkn
TIEPIMTWON KATAXPNOTIKWY KATNYOPLWYV pla TNV €EUMNPETNON OKOTILUOTNTAC. 2T CUVEXELA
KQVEL Ula SLAMPAyUATEUCT YLO VO QITOCUPEL TIC ETILITAEOV KATNYOopIies Ue avtaAdayua va Sextei
0 KaTnyopoULEeVoG va tapadextel oc uia katnyopia. AKoAouBei avakoivwan eVvoxng ota UEoa
evnuépwaonc. To abdiknua oto onoio Ga ouooyroet evoxn kat Ba katadikaotel Ja eivat moAv
ULKPO, aAAd To péoa padtkic evnuépwonc da ypdouv andwe «€voxog» kot auto Vo Buudtal
0 kOouog. Tov KpATNoAV OTO QOTUVOULKO TURUO Yl WPEG, TOV KATNYOpnoav Kal UoTEpa
nPocUeoav KATNYopiec UETA QmO QPKETEC wpPeC. Tov €iyav UMO KPATNON, KATL TTOU
StkaloAoyeital UOVo O OpPLOUEVEC ouvinkee mou bev umnpyav edw. Amobdéxdnke vo
napaueivel uno kpatnon we {NTnua kaAnc éAnonc yia va Bondroet tnv aotuvouia va Bpet
v aAndeta, aAda auto ev SikaoAoyel To UETPO. ZHTNOAV Vo TOV KPATHOOUV UTTOTITETaL Yla
va Unv EMNPEAOEL UAPTUPEG. QOTO0O, Ot Ul dAAn TEPIMTWON OTOU O KATNYOPOUUEVOC,
énNuUOoLo MPOowWno Kal MPOESPOC ULag ouadag (amop), ouVeAn PPN yLa va MPOoTATEVUOEL TN
Haptupia AAAwV, TOV ETTLOKEQPTNKAY TAUTOXPOVA ATOUA EVW NTAV UTTO KPATNON. »

An experienced defence lawyer noted that there was violation of the presumption of innocence in the

case of a demonstrator who had been hit by a police officer, recorded on camera and circulated widely

on the social and mainstream media.
“In the same protest against the closure of the checkpoints, there was another incident, where
a police officer was shown on camera to hit a demonstrator. In this case, the police left
insinuations that something had preceded the assault of the policeman and the media
demanded that videos are presented to show what has preceded and essentially what has
allegedly provoked the policeman to hit the demonstrator. In the case of the accused, however,
the media did not demand to see videos to show what happened before and after the assault
against the soldier. Even after it became known that the soldier had been violently pushing
demonstrators, the accused pushed him once and then apologized and embraced him. In the
case of the policeman hitting a demonstrator, the presumption worked in favour of the
policeman. In the case of the demonstrator hitting a solder, the presumption worked against
the demonstrator.”

“Jtnv bla Slauaptupia evavtia oto KAelowo Twv odoppayudtwy, UMHpxe &va dAlo
TIEPLOTATLKO, OTTOU EVAC AOTUVOULKOG EUPAVIOTNKE OTNV KAUEPX VA XTUTTA Evay SLadnAwth. 2
QUTNV TNV MEPINTWON, N AOTUVOULX dPNOE UTTALVLYUOUG OTL KATL eixe mponyndei tn¢ enideonc
TOU OLOTUVOULKOU KOl Ta UETH EVNUEPWONC {Tnoav va tapouaotaotel oAokAnpo to Bivteo yia
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va Stapavel TL Exel mponyndel kal TL HTAV AUTO TTOU PEPETAL VA TTPOKAAECE TOV AOTUVOULKO
va ytumnoet tov StadnAwtn. Ztnv MEPINTWON TWV KATNYOPOUUEVWVY, WOTOOO, T UECK
evnuépwaonc bev {ntnoav va douv Bivteo yia va deiéouv tL oUVEBN mpLv Kat UETA TNV enideon
EvavTioV TOU oTPAaTIWTN. AKOUN KOL LUETH TTOU EYLVE YVWOTO OTL 0 OTPATLWTNC EOTPWYVE Biata
TOUG SLadNAWTEC Kol OTL O KATNYOPOULEVOC TOV ECTIPWEE LIOVO LA POPQ, LUETA TOU NTHOE
OUYYVWUN KoL TOV ayKAALOOE. 2TNV MEPIMTTWON TTOU 0 AOTUVOULKOC XTUTTNOE Tov dtadnAwth, To
TEKUNPLO AEITOUPYNOE UTEP TOU OIOTUVOUIKOU. TNV MEPINTWON MToU 0 StadNAwWTNG XTUMNOE
Tov e9voQpPOoUpPO, TO TEKLNPLO AEITOUPYNOE EvavTiov Tou StadnAwtn.»

Turkish-Cypriots and Roma

Turkish-Cypriots and Roma are the other two groups who have been referred to. Some media provide
negative representation of Turkish-Cypriots. A recent example of this is the way the media depicted
the use of tear-gas by the police against Turkish-Cypriot demonstrators who were falsely presented
as having surrounded the Police. As an experienced lawyer noted:

“The coverage by the media about the clashes of the police with Turkish Cypriot demonstrators
who were also demonstrating against the closure of the checkpoints was also problematic. The
newspapers referred to Turkish Cypriots having ‘surrounded’ the police and that the police ‘were
forced’ to use teargas.”

“H kaAvyn amo ta MME Oxetikd LE TIC OUYKPOUOELC UETAEU TNG QOTUVOUING Kal TwV
Toupkokumplwy StadnAwtwv mou emione Slauaptupovtav Kotd TOU KAELOUATOC TwV
obdoppayuatwyv nrav enion¢ npoBAnuatikn. Ot epnuepibec avapépdnkav o ToUupKOKUTTPLOUG
TTOU TIEPIKUKAWOQV' TNV ooTUVOUIO KOl OTL N QlOTUVOULO ‘QVOYKAOTNKE’ va XpnoUUOTOLOEL
dakpuyova.”

d. Discussion of findings

Overall, the findings provide further support for many studies and reports about the nature of social
stigma, prejudice, stereotypical generalisations, and discrimination against certain groups in society
on the grounds of gender, ethnicity, and political conviction in particular. All the police officers
interviewed insisted throughout that even if there is prejudice at the level of the media and society,
these prejudices or biases have no bearing on the criminal process, which is solely based on the
evidence collected through the investigation. Except for one prosecutor, who agreed with the above
position, all other prosecutors and defence lawyers, as well as the media experts interviewed took a
different position on the matter.

Gender matters. The interviews illustrated the importance of gender in the context of the
implementation of the presumption of innocence in Cyprus. There was no consensus between the
interviewees about the extent, the mechanisms and processes through which gender differentiation
is manifested. However, there was agreement that gender is a powerful factor and with its own
particularities in the context of power-relations, institutions, and social attitudes in Cypriot society.*

The police officers interviewed, all of whom were men, conceded that there is widespread gender
prejudice in society but not in the criminal investigation process or at the juridical level, although
police press officer recognised that exceptionally there are some violations at the police investigation

149 Hadjipavlou, M. (2010) Women and Change in Cyprus. Feminisms and Gender in Conflict, |. B. Tauris
Bloomsbury, London.
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level. The police press officer took the position that in the L.F. case where a young tourist woman was
convicted for causing public harm when she complained of having been gang raped and then withdrew
her complaint,**° the media had violated the presumption of innocence. The L.F. case was the source
of major controversy in Cyprus. At the time, public figures such as the mayor of the tourist resort
where the incident occurred, made public statements to condemn the woman as a liar before she was
even charged. The national media coverage of the case was hostile and centred around her sexual
behaviour, with many media reports exonerating the young Israelis whom the woman accused of gang
rape. The case, which attracted international media coverage, highlighted once again systemic failures
in media coverage, the public figures making statements attributing guilt even before the woman was
charged and a gender based bias against women in both the media and the criminal justice system.?

Further research is required to highlight the problems of accessing justice in the context of
discrimination on the various grounds protected by the EU equality acquis and how the institutional,
social, political, and economic settings in the country mediate in order to facilitate or obstruct access
to justice and protection of rights.!>?

Nationality and ethnicity are important factors in the context of the presumption of innocence. All
the interviewees accept that there is widespread prejudice against migrants and non-nationals and
that the media plays a rather negative role in the dissemination of xenophobia and racism. The
disagreement is, once again, whether and the extent to which this feed into the criminal justice
process and how this may affect the presumption of innocence. The police deny that there is any
difference in treatment based on the national, ethnic or migration factors. Three lawyers and two
prosecutors exemplified how these factors affected the presumption of innocence, both in the
criminal justice process and in the broader societal level. Nationality and ethnicity often interact with
class/social status creating multiple levels of vulnerability, obstructing access to rights as against
powerful institutions such as the media and the police.

Gender becomes an even more powerful vector of social differentiation, when combined with the
other markers of social differentiation, discrimination, or stigma such as ethnicity, migration status
and social class.’>® The findings from the interviews largely confirm existing and related research
conducted for the last twenty-five years: non-Cypriot nationals, particularly poor and other racialised
migrants, ethnic groups, such as the Turkish-Cypriots and the Roma, do not enjoy the same level of
protection of rights and their criminalisation is an ongoing phenomenon.'® Several national and

150 Cyprus, District Criminal Court (Emapytaxd Awaotripto) Aotuvouikoc Atsuduvtic Aupoywotou v L.F, case no
2466/19, reported 30 December 2020, ECLI:CY:EDAMM:2019:B30

151 Trimikliniotis, N., Demetriou, C., Fishscer, L., Hajioannou, Sofroniou, C. (2020) ‘Itov amonyo pag adikng
katadikng: MLooyuviouog Kot Beouikog patolopog otnv Kumplaki Atkatocuvn’, AtdAoyog, 12 January 2020.

152 pavlou, V. (2019) Gender equality Cyprus Country report: How are EU rules transposed into national law?,
European network of legal experts in gender and non-discrimination, Directorate-General for Justice and
Consumers; Demetriou, C. (2020), Non-discrimination country report: Cyprus 2019, European network of legal
experts in gender and non-discrimination, Directorate-General for Justice and Consumers.

153 Anthias, F. and Yuval-Davis, N. (1993) Racialized Boundaries: Race, Nation, Gender, Colour and Class and the
Anti-Racist Struggle, Routledge, London; Anthias, F. (2020) Translocational Belongings, Intersectional Dilemmas
and Social-Inequalities, Routledge, London.

B4Trimikliniotis, N. (1999) ‘Racism and New Migration to Cyprus: The Racialisation of Migrant Workers.” Anthias,
F. and Lazarides. G. In Into the Margins: Exclusion and Migration in Southern Europe. Aldershot: Avebury;
Charakis, K. (ed.) (2005) Avtikowvwvikn Suurneptipopd twv Néwv tn¢ Kumpou - Patolotikég Taoeslg, Athens:
Sakoulas. Charakis, K, Sitas, A. (2004) ‘Racist Tendencies Among Cypriot Youth 1999-2001’, The Cyprus Journal
of Science and Technology, No. 2, 2004, Frederick Research centre, Nicosia.” Trimikliniotis, N. and Corina
Demetriou, C. (2012),The interaction between racist discourse and the rise in racial violence: The far-right attack
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international monitoring body reports'> expressed concern about the problem stereotyping and

labelling migrants as having a ‘predisposition to criminality’ or blaming them for the ‘rise of crime’ in
Cypriot society. Also, the hostility towards migrants is accentuated by police practices of racial
profiling, collective arrest and deportations.’®® The effects of such practices is the danger of
xenophobia, racism, and intolerance, which feeds into public perceptions on assumptions about the
likelihood of committing an offence. Despite the recommendations by the Antidiscrimination
Authority that the police refrain from making generalisations that connect ‘aliens’ and ‘migrants’ to
the rise of crime, as these discursive practices have not changed, and follow patterns noted in
numerous European countries.’®® If anything, these practices have recently intensified. ECRI noted
with concern how the media stereotyping and connecting migrants to crime, as “migrants, particularly
Muslims, are frequently presented in the media in a negative light and associated with problems such
as rising unemployment and criminality”.

Turkish-Cypriots and Roma are the other two groups who are also been identified as potentially
stigmatised.

Social class and social status matters. The interviews also revealed the importance of social class and
social status in the criminal justice process. This has a bearing on the extent to which the presumption
of innocence is respected and who has access to the various rights it contains. Social standing was
identified as a key issue in the protection of the presumption of innocence The interviewees illustrated
with examples how persons in the higher echelons of society enjoy better protection of the rights
derived from the presumption of innocence when compared to those at the lower echelons,
marginalised and discriminated. Wealth, power, access to the media, and fame matters. Overall, the
media coverage has, by and large, reflected the inequality in income, property, power and status in
Cypriot society.’ Interviewees who were versed with social issues pointed out that the various media
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outlets, journalists and commentators positioned themselves differently, depending on factors such
as the political, ideological or economic standing, connections, networks and interests.

The interviews highlighted important issues that connect processes in the criminal law and procedure
pertaining to the treatment of children. They also illustrated the systemic problems and gaps (e.g.
absence of specialisation on children, outdated laws on children, the absence of a juvenile court etc).
Also, some of the views expressed illustrate that practitioners project on children some of the general
stereotypical views about children as unreliable and less credible witnesses.

The provisions for juvenile defendants (e.g. the court hearing may be held in camera to provide
additional protection), does not protect them from negative media publicity that undermines the
presumption of innocence and may have devastating effect on the lives of children who may be
suspects, or relatives of suspects, defendants, victims or witnesses. This was illustrated in a double
murder Nicosia back in 2018, when the media widely circulated the leaked news by the police press
officer that the murderer was the adopted 15-year-old son of the murdered couple. There is also a
broader problem concerning public discourses about young offenders and justice for children and
young persons in general. The issue of crime by children is one of the favourite media subjects
connected to outmoded perceptions branded as “juvenile delinquency”.'® The way media reports
crime by children is often highly problematic in branding and labelling certain young persons as
“criminals”, which accentuate and reproduce in a stereotypical the problem.! Also, the role of the
police in combating what is branded as “juvenile deviancy” and “ delinquency”, using a “tough line”
and “zero tolerance” methods, result according to one empirical study, in unfair and “unlawful
violence” against offenders which may have the opposite effect in combating crime.®? The insecurity
experienced by young persons during police investigations and the vulnerability which this generates
is sometimes taken advantage of by police officers in order to secure confessions, in violation of a
number of rights derived from the presumption of innocence.

Peace activists and anti-racist demonstrators are amongst groups framed by the media as violent and
troublemaking, in violation of the presumption of innocence. The lawyers interviewed located the
negative media portrayals of demonstrators in the trailing of public statements made by government
officials inclined to justify police violence and frame protests as unjustifiable and violent. The police
officers interviewed did not consider that there is any issue or wrongdoing in either the police
response to street protests or in the public statements of government officials about demonstrators.

All the interviewees acknowledged that there has been an improvement in terms of institutional
clarity with the explicit reference to procedural rights contained in the Directive and transposed in the
Cypriot legal framework. However, as prosecutors and defence lawyers pointed out, many of the
practices of interrogation and questioning seem to be deeply rooted in a certain police culture which
has little regard for human rights. Lawyers contended that respect for the presumption of innocence
also depends on the personality and training of the individual police officer in charge of a particular
investigation, the attitudes of judges, the extent to which media and journalists press for ‘news’ but
the operative factor is always political pressure, as evidenced by the several examples put forward by
the lawyers interviewed. Prosecutors and lawyers argued that the improvement in the institutional
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and legal framework does not lead to automatic improvement in the treatment of the accused, as this
depends onimplementation, monitoring, access to lawyers and claiming rights from the outset. Judges
are not detached from society, nor are they without their own values, prejudices, political views, and
attitudes which are products of their social background, upbringing, education, training and
socialisation.'®® This issue is not confined to Cyprus,*®* but small states have their own specificities and
processes that must be recognised in their own dynamics and context.!®® The police officers
interviewed all stressed the contents of the legal framework as a guarantee for the implementation
of rights, without considering implementation issues connected with police culture and training, which
were raised by the lawyers and prosecutors.

The media have a crucial role in protecting the presumption of innocence. All interviewees expressed
concerns about public attributions of guilt and other malpractices and inadequacies of the media in
reporting crime and presenting accused persons, attributed partly to the journalists’ lack of legal
training, partly to the journalists’ lack of concern about the accuracy and objectivity of their reporting
and partly to political pressure on the media. The interviewees noted that the spread of the social
media, private and informal groups and the fierce competition for faster and more sensational news
have had a negative impact for those accused of crimes. The lack of effective mechanisms in
monitoring, scrutinising and sanctioning media misconduct were also identified as gaps in the
protection of the presumption of innocence.

Stigmatisation of and prejudice against certain groups also have their toll on the presumption of
innocence. Markers of social differentiation such as gender, ethnicity, migration status and social class
have a significant bearing on the implementation of the presumption of innocence. With the exception
of the police officers, who were of the view that none of these factors played any role, all interviewees
identified the following factors as most likely to impact the presumption of innocence:

e Public references to guilt disseminated through the media.

e Previous convictions, although some prosecutors claimed that they play no role in at the
judicial level.

e Gender, although again some of the lawyers and prosecutors believed that this played no role
at the judicial level. Most interviewees, however, consider that gender plays a role as a
stereotypical assumption based on prejudice generalised as ‘banal knowledge’ which can
impact the outcome in different ways.

e Sexuality, sexual behaviour, and gender identity can play a significant role in proceedings
presided by a conservative judge.

e Young age of the accused persons, which yields conditions of vulnerability both at the police
station and in the courtroom.

e Nationality and migrant status often combined with poverty. Gender can be an aggravating
factor where migrant status and poverty are present.

e Disability to the extent that special measures are needed to enable the accused person to
participate in the judicial proceedings as the absence of such facilities often lead to
discrimination.

e Political protests opposing particular government policies, such as peace, anti-racist and
human rights activists are likely to receive negative media coverage by pro-government media

163 pikis, G. M. (2012) Justice and the Judiciary, Law Specials VOLUME 80, MARTINUS NIJHOFF PUBLISHERS.

164 Annison, H. (2014) ‘Interpreting the Politics of the Judiciary: The British Senior Judicial Tradition and the Pre-
emptive Turn in Criminal Justice’, Journal of Law and Society, Vol. 41, Issue 3, September 2014, pp. 339-366.

165 Ragonesi, I. C. (2020) Democracy is Southern Europe. Colonialism, International Relations and Europeanisation
from Malta to Cyprus, |. B. Tauris, London.
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and attract public statements by government officials pre-determining the result of a court
case.

In order to address the gaps, systematic training is needed for police and media actors and more
effective practices to monitor the implementation of regulations safeguarding the presumption of
innocence. The current media regulation system does not yield adequate protection: one of the two
media watchdogs is appointed by the executive and the other is a self-regulating body without
sanction powers, neither of which have addressed the violation of the presumption of innocence in
the media. There is currently a proposal under discussion for co-regulation of the media to replace
the current self-regulation system.1%®

Better regulation is also needed for the relations and unofficial interactions between the police,
defence lawyers and journalists which offer corridors for unofficial exchange of information and
favours. These dealings were described by the lawyers interviewed as highly problematic in protecting
the presumption of innocence and inadequately monitored. Defence lawyers consider that the police
often violate the presumption of innocence by exposing details or implying the accused person is guilty
through press releases which sound like guilty verdicts by the court.

Prosecutors and judges do not interact with the media, save in exceptional circumstances where there
is a need to inform the public and this is specifically sanctioned by the attorney general.

Some defence lawyers strictly avoid liaising with the media as unethical, because it leads to
dependencies and practices that may affect justice. Others consider liaising with media as a necessary
method of airing the views of the defendant to counterbalance the police statements which may be
misleading or infer guilt on the accused. Almost all prosecutors and lawyers interviewed, however,
guestioned the independence and impartiality of the media, expressing concern about connections,
ownership and power of big law firms and politicians over media groups. Empirical research confirms
this finding, illustrating flaws in media pluralism in Cyprus.t®’

C.3 The presentation of suspects and accused persons
a. Measures used to present the accused and its impact on their presumption of innocence

Article 5 of Directive 2016/343 prohibits the presentation of suspects and accused persons as guilty.
In Cyprus there is considerable discretion granted to the police in the national legal provisions and
guidelines as to how a suspect or accused person is to be presented in Court, but what happens in the
courtroom falls under the power of the court.®® In this process the Court is obliged to determine and
safeguard the fairness of the procedure as required by the Constitution, the ECHR and the principles
of justice, to ensure a fair trial. The criminal procedure law provides for the right of suspects to be
present throughout their trial provided they behave ‘decently’.’®® This has occasionally been

166 Zoumidou, M. (2020) ‘EykAnuotiec kot oavOpwriva SLKOLWUOTO 0TO OCTUVOULKO/SIKaoTIKO pemoptdl’,
Du\eAelBepog, 28 June 2020 and Oxygono, ‘Actuvoulkd & AlkaoTiko Pemoptdl — Noulkeg & KOoWWwVIKEC
Mpoektaoelg’, Oxygono 27 June 2020.

167 Trimithiotis, D. (2014) ‘Why is the category of “pluralism” insufficient to describe the media sphere?’, French
Journal For Media Research, 1/2014, ISSN 2264-4733.

168 Cyprus, Law on Criminal Procedure Cap 155 (O rtepi Mowvikri¢ Atkovouiog Nopog Kep. 155), Art. 171.

169 Cyprus, Law on Criminal Procedure Cap 155 (O mepi Motvikri¢ Atkovopuioag Nopo¢ Keg. 155), Art. 63(1).
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interpreted by the Courts to mean that accused persons must be ‘dressed decently’ with no particular
dress code being imposed. Persons in detention or in jail do not have to wear any special clothing;
they wear their own clothes in detention or prison and in the courtroom as well.

According to police regulations, accused persons or suspects must be escorted from their place of
detention to any other location in accordance with a set of guidelines which are not necessarily
premised upon preserving the public image of the suspect as innocent until proven guilty. ¥° The
guidelines provide that the police escorts must behave “decently”, avoid transporting men together
with women, avoid transporting one woman escorted only by one police officer, guard the suspect to
avoid escape, supervise the suspect at all times, in the case of non-serious crimes police escorts must
not carry firearms and the number of police escorts depends on the nature of the offence, the
personality of the detainee and the number of detainees to be transported.!’?

The use of handcuffs is regulated by a special police regulation which permits their use for the
following categories of suspects:

a) Conwvicts or pre-trial detainees.

b) Persons detained by the police as suspects for serious offenses.

c) Persons detained by the police as suspects in the commission of any other offenses and who
are deemed to be dangerous.’2

When Directive 2016/343 was transposed, the relevant Police Order was amended to add a provision
citing the Directive. However, the Police Order retains the same practice as before and reads as
follows: ‘It is understood that, in accordance with Article 5 of Directive (EU) 2016/343, members of
the police are required to take appropriate measures to ensure that suspects and defendants are not
presented as guilty, in court or in public, through the use of physical restraint measures, unless
physical restraint measures are required for specific security or safety reasons. preventing suspects or
defendants from escaping or encountering third parties”.

Handcuffs must not be used on:

- children, women, wounded or persons with disabilities unless they are deemed dangerous and
having in mind their bodily size and the possibilities of escaping and

- Detainees or prisoners whilst in the courtroom unless the court otherwise requires.

Similar provisions can be found in the Prison Regulations.’*
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Police orders provide that members shall not use handcuffs: 17°

- tominors, the elderly, the injured or the disabled, unless deemed strictly necessary, taking
into account the aggressive behaviour of the arrested person, the seriousness of the
offense and his or her body.

- to convicts transported by ship or aircraft unless they are dangerously violent, or their
guard is inadequate.

170 cyprus, Police Regulations (ASTYNOMIKH AIATAZH), No. A.D. 5-4.

171 Ccyprus, Police Regulations (ASTYNOMIKH AIATAZH), No. A.D. 5-4.

172 cyprus, Police Regulation (AXTYNOMIKH AIATAZH), No. A.D. AP. 5/39, 23 February, 2018

173 Cyprus, Police Regulation (AXTYNOMIKH AIATAZH), No. A.D. 5-39, 23 February 2018.

174 Cyprus, Prison Regulations, (Ot tepi @uAakwy (Fevikoi) Kavoviouoi tou 1997) Cyprus Gazette, Ap. 3143 tn¢
18 April 1997, KAM 121/97, Art. 11.

175 Cyprus, Police Order (ASTYNOMIKH AIATAZH), no. 5/39.
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- infrenzied, other than under some circumstances.
- to persons convicted, sentenced, or detained in the courtroom, unless the Court orders
otherwise.

The Law on Police empowers the Chief of police to issue police orders to ensure orderly and sound
administration for the purposes of guidance to police officers in the performance of their duties.
Courts do not consider these to be rules of law but as guidance given to members of the police in
relation to the performance of specific tasks. 7 Courts nonetheless allow discretion to the police to
determine how a certain accused person will be presented in Court.'”® Important aspects governing
police procedure are governed by the Judges Rules, issued in 1912, as amended in 2018 and integrated
into the Criminal Procedure Law.'”® Caselaw has clarified that the Judges Rules are not rules of law but
rules of practice,® therefore if the police do not comply with these, there is no automatic exclusion
of the evidence obtained in violation of these rules.

The interviewees noted that in Cyprus handcuffs are taken off before the accused person enters the
court. Police officers and prosecutors interviewed argued that the need to avoid an image of guilt
must be balanced against the possibility of an accused escaping, pointing out to cases where the
accused persons escaped as soon as the handcuffs were removed. They noted that if accused persons
escape, the police officer in charge of escorting them will be liable, adding that some defendants are
dangerous and safety measures must be taken. As an experienced prosecutor noted:

“In my experience the measures used to physically restrain defendants during their
transportation to a courtroom, and once they are in the courtroom follow the guidelines
provided by the Judges rules. If the accused is in custody and is to be transported by police car,
then the handcuffs are removed when he or she arrives at the court, unless there is a serious
the risk that he or she will escape.”

“Toupwva UE TNV EUNELPIA LOU, T LUETPO TTOU XPNOLUOTTOLOUVTAL YLa TOV MEPLOPLOUO TWV
KOTNYOPOUUEVWY KATH TN UETAPOPA TOUC O€ Ula SIKaoTikn aifouoa, kat otav Bpiokovtat oto
Sikaotrplo akoAoudouv tic 0bnyisc mou mpoBAEmovTal amo Toug SIKAOTIKOUG KOVOVEG. AV
glval umo kpatnon o KatnyopoUUEVOC Kal Ja UETAPEPIEL UE AUTOKIVNTO TNG AOTUVOUILAC, UE
XELPOMESEC KAl Ol XELPOTIESEC apalpouvTal avaloya Ue To mooo 0oBapog eival o kivduvog
arndobpaong.”

There is recognition by prosecutors that public view with handcuffs do influence public opinions:

“Public opinion is certainly influenced by the image of what the accused is wearing it.”

“H kotvn yvwun olyoupa ennpealetal amo tnv lkova mou dnutoupyel otov tnAedearn ano
T0 Ti (OpE( 0 KATNYoPOoULEVOG.”

176 Cyprus, Police Law 73(1)/2004, Art. 12(1).

177 Cyprus, Supreme Court, Appeal Jurisdiction, (Avwtato Awkaotripto, avadswpntikr Sikatobooia) Avdpéac
Snaradoc kot Kunptakn Anuokpatia, Case no. 277/99, 278/99 kaw 279/99, 3 July 2001.

178 Cyprus, Limassol Assize Court (Emapytakd Awkaotriplo Aspecol) HAla Kovvapn kot Kumpiakric Anpokpatioc
uéow tou levikou Eltoayyedéwe, Case no. 5717/11, 30 April 2018.

179 Cyprus, Law on Criminal Procedure, Cap 155 (O rtepi Motvikric Aikovouiac Népoc, Keg. 155), Art. 8.

180 Cyprus, Supreme Court, Appeal Jurisdiction, (Avwtato Awkaotripto, avadswpntikr Sikatobooia), Ahmad
Ahmad Al v_Anuokpartiag, (2010) 2 A.A.A. 256, 17 June 2010.
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A senior prosecutor stated that there are obvious cases where there is no risk of the accused persons
escaping and yet handcuffs are still used, adding that “perhaps handcuffs could be removed so that
the image of guilt is not there”.

Accused persons may cover their face whilst entering the court building if they want. Prosecutors
noted that particularly in cases of parental abuse, it is necessary to protect the identity of the accused
parent because the parent’s identity can lead to the identity of the child. In cases of domestic violence,
the identity of both the victim and the perpetrator must be hidden as the identification of the one
lead to the identification of the other.

b. Clothing

There are no special clothes for the accused or prisoners in Cyprus. The only requirement is that they
are decently dressed. Judges do not allow into the court room accused persons who are improperly
dressed.

Most prosecutors and defence lawyers did not think that clothes matter to such an extent that they
can seriously undermine the presumption of innocence. However, some of them consider that the
image of the defendant in court has a definite effect on the impression the judge has and in the way
the media depicts the defendant. As one prosecutor stated:

“The type of clothing definitely plays a role. It is one of the details that judges use to compose
an image of the person that they will compare afterwards with what the persons says to draw
a conclusion. But | think the outfit has a small impact. Once the defence lawyer tried to suggest
to the court that the complainant’s clothing indicated that she was of a certain moral standard
showing a tendency to lie. The court rejected this line and ruled that the appearance could not
be considered against her given the dress code of the age group to which the woman belonged.
There is a tendency for the court to make a dialectic with the current conditions and not to
make an issue out of it.”

“To eibo¢ Twv poUywv oiyoupa ennpealet. Eival pio amo Ti¢ AEMTOUEPELEC TTOU XPNOLUOTIOLOUV
oL SIKOOTEC yla val CUVIIECOUV ULA ELKOVA YL TO ATOUO TNV ormoia Yo oUykpivouv €k TwV
UOTEPWV UE T AEYOUEVA TOU YL VO QVTAIOOUV CUUTTEPACUd. MOTEUW OUWC OTL TO VTUGLUO
ennpealel oe Ukpo Baduo. Etuyxe va npoBAndei anod thv unepacrmion OTL 0 TPOTTOG UE TOV
omolov NTaV VTUUEVN N TOPATIOLOUUEVH EIvVol OUYKEKPLUEVNG NBIKNG, YEYOVOC TOU
KaTadEIKVUE TNV TAON KAl CUVENWC TO YeUSOC TNG. To SIKACTHPLO ATMEPPLYE TN YPOUUN QUTH
KoL aItoAaotos OTL ) eu@avion Sev umopouoe va Anpdei unoyn evavtiov tng ue Sebougvo
TOV TPOTTO VTUTIUATOG TNG NALKLAKNG OUASOC TNV OMOoid AVHKEL N KATNYOPOULEVN. YITAPXEL N
TAOoN TO SIKAOTHPLO VO KAUVEL SLAAEKTLKI LUE TIC EKAOTOTE LOYUOUOEC CUVINKEC KoL val UnVv To
avayayet 6e uéov Véua.”

Clothing matters as it affects the impressions a defendant makes on the judge. As one senior defence
lawyer noted:

“The court itself is also affected by the accused person’s attire, not just the media or the
audience. A person accused of theft who comes into the court in poor clothes will be tried
differently than a person accused of thief who comes in wearing expensive clothes because the
strong impression is ‘why would they need to steal’.”
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“To Sikaotriplo emnpealetal ano tnv evOUUATI TOU KATNYOPOULEVOU, OxL Uovo ta MME 1 to
aKkpoatnpLo. ALa@opeTIKA SIKATETAL EVOG PAKEVOUTOC KATNYOPOULUEVOG YLa KAEQTNG Ao évay
KAEQTN moU EpyeToa UE akplBa pouxa, SLOTL ) MPWTN EVIUNMWON (VAL «TL QVAYKN EXEL AUTOC
va KAEYEL.”

c. Presentation of vulnerable groups

The following categories were classified by the interviewees as vulnerable: young persons, persons
with mental or physical condition or disabilities, women, and migrants.

Prosecutors referred to the basic safeguards to ensure that defendants are not presented as guilty in
court, but there is a problem in the way the media influences public opinion. A prosecutor added that
it is up to the defence lawyers to ask the judge to make any special arrangements and the court will
indeed order the adoption of the necessary accommodation measures. For instance, if there is a
person with disability and there is no lift, then the court would be convened in a room on the ground
floor. For juvenile defendants, the court will order that the proceedings take place behind closed doors
to provide additional protection.

Lawyers noted that there is minimal regulation for the needs of vulnerable persons and unless there
is effective legal representation for the accused, which is not always the case, the vulnerable accused
person is unlikely to be granted the necessary accommodation measures, adding that this is a serious
flaw in the criminal justice system.

d. Reactions to presenting accused persons as guilty

The presentation of the accused as guilty is not effectively challenged by legal or non-legal means in
Cyprus. Defence lawyers may raise the issue of a remedy in court and, at any stage of the proceedings,
argue that a certain treatment undermines the presumption of innocence. It is questionable whether
this will be successful because it will be decided by the same judge who is adjudicating the case, who
as a matter of prestige is unlikely to admit being susceptible to external pressure. There are no jury
trials in the Cypriot legal system. The judge will be inclined to listen to the case and decide on the basis
of the admissible evidence. One of the prosecutors interviewed suggested that this motion has more
chances of success if it is raised on appeal, where the case will be held by a different court composition.
Another prosecutor took the view that the means of restraining a defendant do not have an impact
on the defendant’s presentation of guilt, nor does it affect the trial. A third prosecutor argued that the
possibility of impacting the presumption of innocence depends on the intensity of the restraining
measure and that it is hard to conceive of measures so restrictive that they could impact the outcome
of the trial:

“It is rather extreme to think of a case where the restraining is so disproportionate that it would
amount to a violation of the presumption of innocence. The issue of the defendant being
denied the right to a fair trial, such as when confession being extracted inappropriately, could
be raised at any point of the procedure. If | were confronted with such case, and depending if
the circumstances were such, | would request disciplinary proceedings against the police
officers involved.”
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“Eivai uaAdov akpaio vo OKEQTOULE Lo TTEPITTWON OIoU N Kpatnon eivat tooo duoavaioyn
mmou Ja tocoduvapovoe Le noapabBioon tou Tekunpiov adwotntag. H otépnon tou Sikalwuatog
oe Sikatn bikn, onw¢ ouuBaivel otav n opodoyia eéayetal ue mapavoua uéoa, a Umopouce
va tedel o omotodnmote onueio tng Stadikaoiac. EAv NUOUV AVTIUETWITOC UE UL TETOLX
unodeon, kat avadoyo LUE TO EAV Ol MEPLOTAOELC NTAV TETOlEC, Ya {ntovca melFapyikn
Stadikaoia KATA TWV EUTTAEKOUEVWVY QOTUVOULKWV.”

One of the defence lawyers argued that the remedies available are inadequate when the media violate
the presumption of innocence:

“We can complain to the Radio Television Authority, but it is not particularly effective. Its
procedure takes a long time and its decisions are hardly ever effective or prompt. The other
solution is for the accused person to sue for defamation, but this requires financial means and
takes even longer time. The mere exposure of an image of a suspect wearing handcuffs does
not meet the prerequisites of defamation.’

“Mrmopouue va mapamovedouue otnv Apxn PadiotnAedpaocng, alda Sev eival tdlaitepa
artoteAeouartikn. H Stadikaoia ival xpovoBopa kal oL amo@aoeLs tne dev eivat oxedov note
QITOTEAECUATIKEC N ypnyopes. H dAAn Avon eivat va kivrioel aywyn yia Suoehuion o
KOTNYOPOULEVOG, AAAG QUTO OMMAUTEL OLKOVOULKA UECQ KOl XPELXIETAL AKOUN TIEPLOCOTEPO
Xpovo. H amAn nuoatomoinon tng ELKOVAC EVOG UTTOTTTOU TTOU (POPAEL XELPOTIESEC eV TAnpoi
Ti¢ mpolUmnoYéoeic tn¢ dSuopnuiong.”

The possibility of a civil suit was also raised, but there are restrictions and problems:

«Accused persons have a civil right to sue if the presumption of innocence is infringed but in
the absence of legal aid this is impossible. This is something that NGOs must claim. Someone
without money cannot apply to court, it is hard enough for them to find money to pay their
lawyers in the criminal case against them. A person may be entitled to compensation for the
tainting of his reputation, but a separate lawsuit must be filed for this case, the criminal court
cannot award damages for this claim.”

«OL KOTNYOPOUUEVOL EXOUV OOTIKO aywyluo Sikaiwuoa edv mapaBlaotel To TEKUNPLO
adwotntac toug, aAAd Ywpic voulkn apwyn auto eivat aduvato. Auto eivat katt mou ot MKO
npénet va Stekdikrioouv. Katnyopouuevol mou Sev SIaBETOUV TOUG amapaiTnTOUC ITOPOoUG O€
uropouv va aitndouv ato Sikaatrnplo yia Bepansia, Touc eival nén apketa SUokoAo va
efaopalioovv ta ypriuata yia va mAnpwoouv toug SIkNyopouc TouG OThV ToLVLK urmodeon
evavriov touc. Eva atopo umopei va Sikatoutal armolnuiwon yia Suocenunon, dAAd npenet va
unoBalel Esxwplotr aywyn yla quTHV TNV UNTOYEDN, TO MOLVIKO SIKAOTHPLO SEV UITOPEL val TOU
ETUOIKAOEL ATTOINULWOTELG.»

e. Discussion of findings

There are no rules requiring that defendants wear any special clothing. The only requirement bis that
defendants are ‘decently’ dressed in court. Clothing however matters as a marker of social and
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economic status, which can have an impact on the image of the accused conveyed to the judge, the
prosecution, and the media.

Regulations for the use of handcuffs require that these are removed before the defendant enters the
courtroom, save in exceptional circumstances. As the court allows some police discretion in
determining whether handcuffs are necessary either before or after entering the courtroom, police
officers escorting accused persons will take the safe option of leaving the handcuffs on, if the police
fear that defendant is likely to escape, even if the chances are slim. There is no regulation prohibiting
accused persons from hiding their faces, if they choose to and often they do so.

Children, persons with mental or physical condition or any disabilities and migrants are classified as
vulnerable and no handcuffs are used for them. The police officers interviewed claim that rules
regarding vulnerable persons are observed. The prosecutors confirmed that both the police and the
judges are sensitive to the need of protecting children and persons with disabilities. If however the
police infringe the rules of presenting accused persons to court, it is up to the defence lawyer to raise
it and request for the special provisions to be activated. As defence lawyers noted, this means the
rights of those with no legal representation or those with inadequate representation are not always
respected.

The Journalists Code of Ethics explicitly refers to the taking of pictures of suspects in courtyard without
their permission as a violation of the presumption of innocence®®! and their right to private life. 82 The
presumption of innocence is explicitly protected by law, given that the Journalists Code of Ethics is
legally binding on all media outlets as it is appended to subsidiary legislation regulating the media.®®
The media are not allowed to film or take pictures in the court or the courtyard, but they nevertheless
routinely film and take pictures, and often present accused persons with handcuffs, as there is no
monitoring body to stop them. Any criticism of their abuse of power is depicted as a threat to press
freedom. According to the defence lawyers, the sanctions, and remedies available when the media
present accused persons as guilty are inadequate. Accused persons can raise this issue in the
courtroom at any stage of the proceedings, or upon appeal, file complaints to one of the two media
watchdogs or file a civil action for libel. All these recourses however are post-festum remedies which
cannot effectively undo the harm done. The libel action is costly and time consuming and is not likely
to lead to an award of compensation because the presentation of an accused person as guilty is
unlikely to meet the prerequisites of libel. In the Georgiades case, the defendant’s trial court
conviction was quashed upon appeal because of the negative media coverage, however the libel
actions which the defendant filed against the media outlets took several years and were not all
successful, even though the media reports were deemed to be sufficiently negative so as to affect his
chances of having a fair trial.

C.4 Burden of proof

The burden of proof is on the prosecution who must prove on the standard of beyond reasonable all
the elements of the offence to secure a conviction. All interviewees had good knowledge of the legal
provisions and standards as regards the burden of proof. When there is a shifting of the burden of
proof, the defendants must prove their claim but only on the balance of probabilities.

181 Cypriot Union of Journalists, Code of Journalistic Ethics (Kd&tkac Anuoatoypapikric Asovrodoyiac), Art.7.

Cypriot Union of Journalists, Code of Journalistic Ethics (Kwéikag Anuootoypacikng Aesovrodoyiag), Art.3.

183 Cyprus, Regulations under article 51 of the Law on radio and television stations, (Ot rtepi PaStopwvikwyv kat
nAgontikwy otaduwy vopot, Kavoviouoi Suvdauet tou apdpou 51), K.A.M. 10/2000, Appendix I,

Cyprus Gazette no. 3383, 28 January 2000, Art.10.
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Exceptions to the burden of proof

e |n some cases, only the accused person can easily offer an explanation and therefore the
burden of proof shifts on the accused person. For example, it is up to the accused person to
show that they were in possession of a license to carry firearms or that the goods in his
possession were not stolen.

o If adefendant is accused of possessing illegal drugs for the purpose of dealing with them, it is
up to the defendant to prove that the drugs were intended for his personal use.

e When the defendants claim as defence a health or other condition which only they can prove
by submitting medical or other evidence.

e In strict liability offences it is for the defendants to disprove their guilt or present mitigating
factors.

A police officer noted:

“As a rule, the burden of proving a person’s guilt should rest with the prosecution. However,
there are specific offenses that are individual, very few where the burden of proof is borne by
the accused himself, e.q. illegal possession of property, the accused himself must prove and
not the prosecuting authority must prove his guilt. Regarding the recent decrees restricting
free movement due to the pandemic, where police collected fines for violations, this does not
affect the burden of proof because the fine was an administrative fine. The burden of proof is
legally a different matter. The law says that one can pay the out-of-court settlement, and if
one disagrees, one can go to court to present the mitigating circumstances and it is up to the
court to decide.”

“Kavovikd, to Bapoc tne anodeiénc tng eVoxrg EVOG ATOLOU MPETIEL VO EVUTOKELTAL 0T Siwén.
Q0TO000, UTTAPYXOUV OUYKEKPLUEVA QSLKNUOTA TTOU Elval UELUOVWUEV, TIOAU Alya omou to
Bapoc tnc anodelénc To EPEL 0 (510C 0 KATNYOPOUEVOC, TTY TAPAVOLN KOTOXI) TIEPLOUTIAC, O
(610¢ 0 KaTNYOPOULEVOG TIPETIEL va amodeiéel Ko Oyt n katnyopouoa apxn va amodeilel tnv
EVoxN TOU. AVaQOopLKA UE T TPOoEATA SLATAYUNTA TTOU QITAYOPEUAV TNV KUKAo@opia Aoyw
™¢ navénuiag, Omou n aotuvouia E(OTPATIE MPOOTIUO ylA TIC MapaBlacelg, auto Sev
ennpealel to Bapoc tng anodeléng Lot to mpdotiuo nrav Slolkntiko npootiuo. To Bapoc
arodeléng voutka eivatl Stapopetiko {ntnua. H vouodsoio Agst OTL umopei kamoio¢ vo
nAnpwoet 1o ewdiko, kL av SlapwVvel Umopel va maeL evwriov tou Sikaotnpiou yla vo
TTOPOUCLACEL TA EAXPPUVTIKA KoL EMAPIETAL OTO SLKAOTHPLO VA ATTOPAOIOEL.”

A senior prosecutor referred to some of the exceptions:

“There are exceptions to this rule that burden of proving a person’s guilt should rest with the
prosecution. If a defendant is accused of possession of illegal substances and possession for
the purpose of supplying drugs, given that he or she is found with more than 30 grams of
cannabis. In this case, if the accused claims that the drugs were intended for his personal use,
then they must provide evidence that he or she is in possession of more than 30 grams of
cannabis for his own use. Another example is when the defendant claims as defence something
relating to his mental state; again, here it is the defendant who has onus of proving this.”

“Yriapyouv e£aipEcelg o€ aUTOV ToV Kavova OTL To Bapog Tne anddeiéng tne evoync Bapaivet
NV Katnyopouoa apxn. Ac mAPOULE TV MEPIMTWAN OTTOU KATTOLOG KATNYOPE(TAL YL KaToxn
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TTOPAVOUWY OUCLWY KAL KXTOX! UE OKOTIO TNV TTPOUNTELX VAPKWTIKWY, SESOUEVOU OTL KATEXEL
neptoootepa oo 30 ypouudpla kavvaBng. Se autnv Thv MEPIMTWAN, EAV O KATHNYOPOUUEVOS
LOYUpPIleTaL OTL T VOPKWTLKA TIpoopilovtav yla TPOOWIILKY) TOU XPron, TOTE TPEMEL v
artodeiel OTL ExeL TNV KATOXN TOU TePLooOTeEpa oo 30 ypoauudpta kavvaBng yla Sikn tou
xpnon. Eva aAdo mapadetyua eival 0tav o KATNYOPOULEVOC ETTIKAAEITOL WG UTTEPAOTILON KATL
TT0U O)YeTileTal UE TNV YUK TOU Katdotaon. ESw o katnyopoUuEevog mou ExeL tnv evduvn va
10 anodbeiel.”

Some of the defence lawyers referred to the problems generated by the Covid-19 measures where
the burden of proof was essentially reversed onto the accused persons to prove that they were not
violating the measures. The police officers and two out of the four prosecutors did not see any legal
problems with the measures. One of the defence lawyers noted the following example:

“There was recently a case of minors charged with violations of the restriction measures
related to Covid-19, because they were at the beach when the relevant ministerial orders
required that persons could only swim but not sunbath or play at the beach. Three minors
refused to show their IDs to the police and were charged and taken to the police station. One
of the three boys was swimming when the police arrived at the beach; they signalled to him to
get out of the water and then charged him with violating the order, claiming that before he
had gone into the sea he had been seen sunbathing. The boy disputed that and refused to give
his details to the police because he had not violated the restriction measures. A second boy
was charged by the same group of police officers on the same beach because he had refused
to show his ID to the police after a group of police officers approached him on the beach
without wearing anti Covid-19 masks. A third boy on the scene was prosecuted for videotaping
the incident showing the police using violence to force the other two boys into the car. The
accused persons arrested at the beach were kept in a cell at the police station with just their
swimsuits, they were not even allowed to change clothes and were treated by the police in the
detention centre with great disrespect. They had to wait for several hours in a cell without their
clothes or even shoes in order for the competent police officer to come and charge them. The
police showed no consideration for their rights as accused persons. The police station chief was
sure they were going to be charged even before hearing the testimony of his colleagues; he
told me personally that he was waiting for the testimonies to be submitted in order to charge
them, in other words he was sure that the testimonies would lead to prosecution even before
reading them. They were charged with several offences, like kicking and insulting police
officers, etc even though there is a video that completely disputes the allegations of the police.
The police investigators noted that the police officers had seized the mobile phones of the
accused persons and was not concerned that the police officers might erase content that would
incriminate the police or contradict the testimony of the police. The investigator had no
consideration for the version of the accused. Testimonies disappear from police stations and
accused persons have to prove in court that the police officers are lying rather than the police
having to prove their case beyond reasonable doubt. If an accused person is detained before
being charged, it is hard for them to retain evidence that proves their innocence. When | ask
the accused persons if, whilst in detention, their testimonies were taken, they responded to me
that nobody took testimony from them. The version of events of the accused persons was of
no interest to the investigating police officer, who obviously decided the police had a strong
case since there were four police officers testifying against a group of youths. All three were
presented to Court. The general impression in the courtroom was that the boys had to prove
their innocence and not the other way round. If the police alleges that the accused person
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assaulted a police officer, it is up to the accused person to prove that he did not, by introducing
evidence for instance that he was not there at the time, i.e. the burden of proof is essentially
reversed. If a policeman argues that you hit him, it is up to you to present testimony that you
did not or that you were not there. If the police officer testifies in a certain way, the burden of
proof essentially shifts and the scale balances in favour of the police.”

“Yrnnpée npooata uta nepimtwon avndikwv mou katnyopndnkav yiwa mapabiaon twv
TIEPLOPLOTIKWYV UETPWV TTOU OXeTi{ovTot e To Covid-19, emtetdn Bpiokovrav otnv mapalia otav
TA OXETLKA UTTOUPYIKA SLATAYUATH aTTaUTOUCAV TtO TO KOLVO Vo KOAUUTTOUV UOVO, XWpPIC va
kavouv nAodepancia n va nailovv otnv moapaldia. Tpelg avidikot opvndnkav vo
TTAPOUCLATOUYV TIC TAUTOTNTEC TOUC OTNV AOTUVOUL, KaTnyopndnkav kot UETAEPINKaAY oTO
QOTUVOULKO TUNUA. Evae aro Toug TPELS VEAPOUC KOAUUTOUTE OTAV 1 AOTUVOULX EQTOOE oTNV
napadio. Tou Ekavav vonuo va ByeL omo To VEPO KOl 0T CUVEXELX TOV KATHYOpnoav yio
napaBioon Tou oxeTikoU Statayuatog, Loyupt{ouevol otL mptv Byet otn Jalaocoa tov eixav det
va kavel nAtodepaneia. O veapoc to auploBrntnos kat apvidnke va SWOeL Ta oToL el TOU
otnv aotuvouia eneldn Sev eixe mopaBLaoel TA TTEPLOPLOTIKA UETPA. Evac SeUTEPOC VEAPOC
katnyopndnke amno tnv ibla ouada actuvoulkwy otnv ibla napadia eneldn eixe apvnlei va
Selel TNV TAUTOTNTA TOU OTNV AOTUVOULQ POV UL OUASO ALOTUVOULKWYV TOV MTANCiaoe otnv
napadia, ywpic va popdel udokes yia tov Covid-19. Evac tpitog veapog atn aknvn Stwydnke
TIOWVIKA YL BIVTEOOKOTINON TOU TIEPLOTATIKOU TTOU ESELYVE TNV AoTUVOULX va xpnotuomnolel Bia
vl va eéavaykaosl Tou¢ dAAou¢ SU0 VEQPOUC va UITOUV OTO OiOTUVOULKO autokivnto. Ot
Katnyopouuevol tou ouveAnpdnoav atnv napaldia kpatnBnkav o€ éva KeAL 0TO AOTUVOULKO
TUNUO LE TO UAYLO TOUG, SEV TOUG EMTETPETAV KV Vo aAAaéouv pouya Kol QVTIUETWITIOTNKOV
XWPIc kavéva oeBaoud amo TNV aotuvouia. EMpene vo ITEPIUEVOUV OPKETEC WPEC OE EVa KEAL
XWpPIc pouxa n akoun kol mamouTola yla va EPUEL O apUOdLOC QOTUVOULKOC VO TOUG
katnyopnoel ypantwe. H aotuvouia dev édaBe kadoAou umoyn ta SKaWUATE TOUG w¢
katnyopouuevol. O 8€ aélwUATIKOG UTTNPECIAC TOU ACTUVOULKOU TUNUATOG NTAV Olyoupog OTL
EMPOKELTO va kKatnyopndouV MpLv akoua akoUOoEL TNV Katadeon twv ouvadéAdpwv tou. Mou
elTe MPOOWIIKA OTL MEPIUEVE v KATATETOUV Ol UXPTUPLEC YLo VO TOUG KATnyoprioouv. Me
aAda Adyta ntav oiyoupog OtL ol puaptupiec a odnyovoav oe mowvikn diwén akoun kat mptv
¢ StaBaoel. Katnyopndnkav yia diagopa adiknuata, Onwc 0t KAwtonoav kal mpocéBadav
QOTUVOULKOUG K.ATL. TapOA0 mtou unapyet Bivteo mou au@loBntel mANpws Toug LOYUPLOUOUC
¢ aotuvouiag. Ol AVaKPITEG TNG HOTUVOULOG ONUEiwWoaV OTL Ol AOTUVOULKOL Elyav KATACXEL
TQ KWNTA THAEQWVI TWV KATNYOPOUUEVWY Kol OEV avnouxnoav OTL ol aoTuvoulkol da
uropovoav va Staypaouv neptexouevo mou Ja evoyAouoe tnv aotuvouia fj Sa umopouvce
QuUTH N HaPTUPIO VA QVTIKPOUOEL TIC UOPTUPIEG TWV aoTUVOULKWY. O avakpltrg Sev €deiée
KOVEVA EVOLOPEPOV YLa TNV EKSOXN TWV KATNYOPOUUEVWV. OL uaptupieg ouyva eéapavilovtatl
QIT0 TO OTUVOLILKA TUNLOTO KOIL OL KATNYOPOULEVOL TIPETIEL va amoSeiouv oTo SikaoThpLo Ot
oL aotuvoputkoi Yeudovral kat oxtL n aotuvouia va anodeilel tnv unddeor) tng MEPA TACHC
auplBoldiag. Eav ot katnyopouuevol Bpiokovral UMO Kpdtnon mpLvy katnyopndouyv, ivatl
duaokoAo yia autouc va efacpalioovv otolyeia mou va armodelkvuouV tThv adwotnTd TOUC.
Otav pwtw TOUG KATNYOPOULEVOUG EaV ESwaoav katadeon evw Bplokovtay UTTO KpATHO!), UOU
QaITaVToUV OTL KAVEIC SV TOUC IHPE Katadeon. H ekboxr Twv KATNYOPOULIEVWY YLO TA YEYOVOTA
otnv moapaldia Sev eVOIEPEPE KATOAOU TOV QOTUVOULKO OVAKPLTH, O OMOIOC TPOQAVWE
QaIOPACLOE OTL ) aoTUVOouia giye Loxupn unodeaon, kKadw UTNPXAV TEGOEPLC AOTUVOULKOL TTOU
kataGéoav evavtiov Twv veapwv. Kol ol TpELC mapouaiaotnkayv oto Aikaotnpto. H yevikn
EVTUNWOoN otV aidouoa Ntav OtL oL Veapol enpene va anodeiouv thv adwotnTd TOUG KAt oxL
10 avtiotpopo. Eav n aotuvoulia LoxupLoTel OTL O KATNYOPOUUEVOC ETUTETNKE OE AOTUVOULKO,
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EVATIOKELTAL OTOV KATNYOPOULUEVO va amodeilel OtL Sev 10 Enmpaée, EL0AYOVTAC ATTOSEIKTIKA
otolyeia yo napadeiyua otL dev Bpiokotayv ekel, SnAadn to Bapoc tn¢ amddelénc ovolaoTika
QVTIOTPEQPETAL. Edv €vag aoTUVOULKOG LOXUPLOTEL OTL TOV XTUTTHOATE, EVATTOKELTAL OE E0AC VA
TTOPOUCLACETE Uaptupia otL Sev noaotav ekei. EAV TO AOTUVOULKO Opyavo KATaOECEL KATL, TO
Bapoc tn¢ anodeiénc aAAalel ouoLAOTIKA KAl N TIAQOTLYYO YEPVEL UTTEP TNG AOTUVOUING. »

The interviewee suggested that the police practices in relation to the Covid-19 measures were not
new, nor were they recently introduced to stop the spreading of the Coronavirus. Rather, they are
practices extending and building on existing police tactics which often disregard the rights of the
accused. The measures to contain the virus however have widened the scope for potential violation
of the presumption of innocence, and particularly the right to silence. The defence lawyer noted:

“l also had a similar experience with the police, personally. Once | was driving without wearing
a seat belt and | was stopped by the police. There were two policemen standing with a few
metres’ space between them. The first police officers signalled to me to stop. When | saw him,
I pulled my seatbelt and put it on. The police officer claimed | was talking on the phone — | was
not. | was only reaching for my seat belt. | responded that | was not. He told me to shut up and
fined me. I insisted he ought to check my phone to see if | was talking. He refused. The other
policeman approached, and the first policeman told him not to talk to me. | asked the other
policeman if he saw me talking on the phone and he refused to answer. | did not pay the fine
and | was summoned to appear in court. | explained in court that | was there for matters of
principle and that | did not have time to waste to appear in court for a 50 euro fine,
nevertheless the police officers testified that | had told them “who are you to tell me | should
not speak on the phone?”. The judge believed the testimony of the police. Both policemen had
admitted that | offered my phone to the police to check if | was talking on the phone and they
refused to check it. This however did not prompt the judge to think that the police officers
might be lying, and he believed the police officers instead. The judge did not apply his mind to
the fact that a busy lawyer would not appear in Court for a fine of 50 euros unless she is
innocent and he simply believed the testimony of the police, even if the police version of events
was not plausible.”

“Eiya emionc pla mapouola eUmelpia Ue TV aotuvouia, mpoowrikd. Odnyoloa xwpic va
popaw {wvn aoPaAeiac KoL UE OTAUATNOE N aoTuvVouia. Yrrpxav U0 QOTUVOULKOL TToU
oTEKOVTAV UE amooTaon Alywv UETPWV UETAED Touc. Ol MPWTOL AOTUVOULKOL LIOU onuavay va
otauarnow. Otav tov €ibda, tpaBnéa ™ lwvn aopaldeiac kot o €Bada. O KOTUVOULKOG
Loxuplotnke OTL LAoUoa OTo KIVNTO TNAEQPWVO — OuUwC SeV UiAovoa. AmAwva LLIOVo TO XEPL UOU
vt ™ {wvn aopaldeiog. Artavtnoa otL Sev uiAovoa oto Kivnto thAgpwvo. Mou &imne va okdow
kot pou enéBalde e£wdiko mpootiuo. EMEUEIVe OTL va EMperte va AEYEEL TO THAEQPWVO LoV Yla
va SeL av ptAovoa. Apviinka. O dAAo¢ aoTuVouLKOC MANGIOOE KAl 0 MPWTOG HOTUVOLLKOC TOU
elme va unv pou WANoeL. Pwthoa tov aAdo aoTuvouLko av UE (b€ va LAdw OTO TNAEQPWVO Kall
apvninke va oanavtnoel. Asv mANpwoo TO TMPOOTIUO Kol KANUNnko va eupaviodw oto
Sikaotnplo. Eénynoa oto Sikaothplo OtL apvidnka vo mMANPWow Kol d@noa T0 MPAYUA Vo
TIael oto SIKAOTHPLO pla  AOYyoug apxnc kot OtL Sev eiya ypovo va onataAnow ylo va
EUQEAVIOTW OTO SIKAOTHPLO YLA TTPOCTLUO 50 EVPW, WOTOOO 0L ACTUVOULKOL KATETECAV OTL TOUG
eina ‘motol eioTe £0€i¢ mou Meite 0TI Sev MPEMEL va AW 0To Kvnto;’. O SIKaoTh ¢ ioTEYE TV
katadeon tn¢ aotuvouiag. Kot ot 6U0 aotuvoulkol eiyov mopadextel OtL mMpoopepa TO
TNAEQPWVO Lo oTnv aotuvouia yia va eEAEyéouv av UAovoa oto ThAE@PwVo Kal apvidnkayv va
10 EAéyéouv. Auto, watdoo, bev winoe tov SIkaoTr va MLOTEVEL OTL OL ACTUVOULKOL EVOEXETAL
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va Yevbovtal kat mioTeYe TOUG AOTUVOULKOUG. AV amaoyoAnoe to UUaAS tou Sikaotr To
VEYOVOC OTL €vag moAvaayoAog Siknyopoc Sev Ja eppavi{Otav oto AIKaOoTHPLO YL TPOOTILO
50 eupw, ektc eav eival afwoc kot amAwg iotee TNV KATATEDTN TG AOTUVOUIAC, KON Kol
av n ekdoxN TNG ACTUVOULKNG EKOOXN TWV YEYOVOTWV SEV NTav eVAoyn.”

A defence lawyer referred to another incident where the police had faced abuse and police violence
herself, denying her of any rights, and then proceeded to charge her with for interfering with the
course of justice and obstructing the work of the police. This in effect reversed the burden of proof.
An experience defence lawyer noted:

“Five years ago, a friend and colleague called me at midnight to say she had been arrested by
the police herself and she was at the police station. She had been stopped by the police for
playing the horn of her car and was brought to the police station to have an alcohol test. |
rushed to the police station to find out what was happening. The police officer was screaming
in front of both of us, threatening to arrest me too for interfering with the police investigation.
| responded that | was appearing as a lawyer and he continued to ignore me, shout, and
threaten me. The law on alcohol test says that if you have a medical issue you can refuse to
take the test. My colleague had a health issue and had just had an MRI, so | informed the police
that because of that she should not do the alcohol test. When the police officer heard me
saying that, he got up, started pushing me out of the door, hit me and screamed that he was
going to arrest me for interfering with the investigation. He tried to frighten me by saying he
was going to check if | had unpaid traffic fines. As | was leaving the police station, | told him |
would seek justice and he later claimed | threatened him because of that. | am not saying all
policemen are like him, but the average police officer is. The following day they called me to
tell me | was being charged for interfering with the course of justice and obstructing the work
of the police. They charged me without even hearing my version of the events. | sent a letter
to the Attorney General and told him that | had submitted a complaint to the Independent
Authority for Police Misconduct and he should adjourn the case until the Authority examined
my complaint; his response was negative. The Independent Authority is also a problematic
institution; it is very pro-police and the investigating officers are retired police officers. During
the incident at the police station which | had complained of, the cameras had been switched
off and the investigator of the Independent Authority did not even notice that.”

“IMptv artd mévte xpovia, evacg PIAog Kol oUVASOEAPOG LLIOU TNAEQWVNOE Ta UECAVUXTA YLo VO
Hov MeL OTL gixe oUAANQUEL n (bLa amd TNV actuvoula KAt OTL TV OTO HOTUVOULKO TUnua. Thv
gixe orauatnosL n aotuvouia eneldn Enaile TNV KOPVA TOU AUTOKIVNTOU TNC KAL TN UETEQEPALY
OTO QOTUVOULKO TUNUO YL VO KAVELXAKOTEOT. ETpeéa OTO aOTUVOULKO TUNUA ylo va uadw Tt
ouVEBatve. O dOTUVOULKOG OUPALAIEL UTPOCTA KOl OTOUG SUO LG, ATTEIAWVTOG Vo UE CUAAGBEL
Kot yla mopeuBaon otnV oTUVOLULKY EPEuvA. Alavtnoo otL eu@avifouat w¢ Siknyopoc Kat
OUVEXLOE va UE ayVoeEl, va pwvalel kot va e anetAel. O VOUOG pla To dAKOTECTAEEL OTL EavV
EXETE LATPLKO {NTNUO, UMOPEITE va apvnTeite v To KAVETE. H ouvabdeAog Lou eixe éva
npoBAnua uysiac kot UOALG €ixe pla poyvnTiKn Topoypopia, yL 'autd evnuépwoa tnv
aotuvouia OtL bev EMpene va KAveL To TeoT. OTAV 0 AOTUVOULKOG UE AKOUOE va AE€L OTL,
onkwInke, apyloe va Ue MIElEL EEw ATTO THV MOPTQ, LUE XTUTTNOE KAl pWVaEe OTL EMIPOKELTO Vo
Ue oUAAaBel yia noapéuBaon otnv épeuva. lMpoonadnoe va pe tpoudéet Aéyovrac Otl
EMPOKELTO v EAEYEeL av eixa anAnpwta mpdotiua. Kadwe Epeuya amd To AOTUVOULKO TUNUA,
Tou eina ott Ja {ntovoa SIkatooUvn Kal apyoTEPA LOYUPILOTNKE OTL Tov amneilnoa eéoutioc
auToU. Agv Afw OTL OAoL oL aAoTUVOULKOL Eival oav auTOV, dAAd 0 UECOC AOTUVOULKOG Elval. Tnv
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ETOUEVN UEPA UE KAAEOQV yLa va LOU TTOUV OTL katnyopndnka yla napeuBaon otnv nopeia
™N¢ Sikaloouvne Kot MapeUnodion Tou Epyou tng actuvouliog. Me katnyopnoav xwpic vao
aKoOUOOUV TNV k60X UOU yla Ta yeyovota. Eotelda emtotoAr otov leviko EloayyeAéa kot Tou
eina ot eiya umtoBalet katayyedia otnv Aveédptntn Apxn Atepeuvnonc Mapamnovwy Katd tne
Aotuvouiac kot Ga énpene va avaBaldel tnv unddeon €wg Otou n Apxn eéetacel tnv
katayyedia pou. H amavinon tou ntav apvntiki. H Aveédptntn Apxn eivat emiong
npoBAnuatikog Feouog. Eival oAU UMEp TNG aoTUVOUING KOl OL AVOKPLTEC ival ouvtaélouyol
aotuvouikoi. Kara tn didpkeia Tou ouuBAvVTo¢ OTO AOTUVOULKO TUNUO Yl TO Omoio gixa
ntapanovedei, ol kauepec eiyav amevepyorotnVel kat o avakptthic tng Aveaptntnc Apxrg dev
T0 napartrpnoe.”

a. Confession

Confessions before the court are not considered as exception to the burden of proof. The principle in
law that the court will examine is whether the confession is voluntary, as testimony or evidence which
is not extracted by violation or undue pressure.'® Confessions are therefore a contested issue, as it is
for the judge to decide whether non-compliance with the rules affect the voluntariness of the
testimony.’> There are important differences in the way the three professions consider confessions
of accused.

For the police officers interviewed, a confession marks the end of the presumption of innocence and
this is seen in a positive light, as the resolution of the case. As one Police officer stressed, claiming that
the rules of procedure are fully complied with in cases of confessions: when an accused confesses,
then the presumption of innocence is extinguished, unless the accused changes his or her mind. In
such a case, the accused can change his/her plea into a non-guilty plea and proceed and present
his/her testimony that the confession was not voluntary. If any rights are violated, they can bring it,
and often do so, before the Court.

For the prosecutors, a confession puts an end to the presumption of innocence, providing it is
voluntary and it resolved the case. If the accused confesses his or her guilt and this is admitted to the
proceedings, for his or her confession to be accepted as evidence, the defence must also consent. If
the defence disputes the voluntariness of the confession, the issue will be resolved through a trial
within the trial, where the presumption of innocence is still operative: It is for the prosecution to prove
that the confession is not a product of violence, promises and so on. If the prosecution proves this,
then the confession is considered as part of the testimony. However, for other prosecutors, the fact
that the accused person confesses is not sufficient to secure a conviction. All other elements must be
present. The accused may have confessed because they were under pressure or because they may
think that they are guilty whilst they are not, because certain elements of the crime are missing. If the
court is convinced that the confession is the product of the defendant's free will, then it will issue a
decision on that basis of that confession and of the other evidence before him, that is, the evidence
put forward by the prosecution and not challenged by the accused. If the other elements contradict
the confession of the accused, they are considered disputed. Here, too, the presumption of innocence

184 Cyprus, Assize Court of Paphos, REX v. HAJI YANNI HAJI SAVA SYNCHOREMENO AND ANOTHER ,22 September
1908 (V8) 1 CLR 80.

185 Cyprus, Appeal Court (Epeteio) ZQTHPHI XPISTOAQOYAQY ONHZIAAQY v. AHMOKPATIAS , (MowikA Edeon Ap.
5239), (1991) 2 AAA 556, 26 November 1991. Also, Clerides, C. (2018), KYIPIAKO AIKAIO THX A[TOAEIZHZ, Nomiki
Vivliothiki, Athens, 398-399.
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is ensured, because there is the process of ‘Newton hearing’ through which the procedural assurance
is secured.

For defence lawyers, the practice of extracting confessions is unsatisfactory and often fails to properly
protect the defendants. They argue that a confession must be examined closely, as it may be the result
of violence, duress, undue pressure, false promises and lies. As one defence lawyer noted:

“In most cases of persons confessing their guilt, this is done out of duress. There have been a few
cases however where the voluntariness of that confession has been successfully contested and the
accused was not actually convicted. There is an abundance of rules, like the Judges rules to prevent
the application the conviction of a person who has admitted the commission of a crime
involuntarily. When it comes to the law, | strongly believe that the system as it stands now is
sufficient to safeguard rights and to prevent involuntary confessions.”

«2TIC TIEPLOCOTEPEC TMEPUITWOEL OTOUWY TOU OUOAOYOUV TNV €voyn TOUG, aUTO yivetal
gavaykaotika. Ynpéav LEPIKEC TIEPIUTTWOELS, OTIC OITOIEC au@loBntndnke ue emituyia n
efelovtiky autri ouodoyia kot o KatnyopoUuevog Oev katadlkaotnke. Ymapyxel mAndSwpa
KOtVOvwY, Omwc¢ ol AIKXOTIKOI KOVOVEG Yl TNV QUITOTPOTTH) TNC EQUPLOYNG TNG KATASIKNG EVOG
QaTOUOU TIOU Exel mopadextel akouota T diampaén evog sykAnuatoc. Ooov apopd TOo VOUO,
TUOTEVW aKPASAVTA OTL TO OUOTNUA OMWC LOYUEL TWPA €ival apkKeTo yla T Stapulaén twv
SIKOUWUATWY KAl TNV QITOTPOTTH AKOUGLWV OpoAoytwv. "

The same defence lawyer however, insisted that when it comes to confessions, practices must be
closely scrutinised in practice. Another defence lawyer also stressed that the police and the
prosecutors pin their case on the confession, which is often not voluntary:

“If the defence lawyer does not dispute the voluntary testimony given by the accused person,
it is almost certain that the accused will be convicted by the court. The investigating authorities
and the prosecution will cease all investigations once they secure a written admission from the
suspect; they will not bother to find out why the suspect decided to admit to the offence. A
textbook case where a father admits to a traffic offence when in fact his [child] was driving the
car, where the investigator has a legal duty to ask why the father is admitting to the offence,
does not apply in Cyprus. The police in Cyprus takes the testimony delivered by the suspect for
granted, without asking themselves why the suspect admits to the offence. If they secure an
admission, they will stop all investigations. In my view the presumption of innocent is infringed
if the court takes for granted that the testimony is voluntarily. But the court needs a sign, a
reason to challenge whether the admission of guilt was genuine. If the prosecution relies only
on the admission and the defence lawyer does not raise the issue, then the conviction must be
certain. Very rarely will the court question why the accused person admitted the offence if not
raised by the defence lawyer.”

“Eav o &lknydpoc unepdomions OSev aupioBntiost tv ededovtikn katadeon Tou
Katnyopouuévou, eival oxedbov BEBaio OtTL 0 KATNYOPOUUEVOC Vo KATASIKAOTEL Qo TO
Sikaotrplo. Ol AVOKPLTIKEG OPXEC Kal N eloayyedia Ja oTauATNOOUV OAEG TIC EPEVVEC UOALC
efaopaldioovv tn ypamnth ouoAoyia ard tov umornto - Sev Ja evoyAnBouv va uadouv yati o
UTTOTTTOC aITOPAOLOE va Tapadextel To adiknua. Mia kKAaooikn nepintwon givat auto omou
Evac MatEpag mapadEXETaL eVoxN yla Tpoyaio adiknua Otav otnv npayuatikotnta [to nodi]
ToU 08nyoUoe To auTokivNTo. EVw 08 AAAEC YWPEC O AOTUVOULKOG EXEL VOULKI) UTTOXPEWDN VA
pwtnoeL ylati o matepac rapadexetal to adiknua, auto dev toyveL otnv Kumpo. H aotuvouia
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otnv Kunpo Jewpei debouevn tn paptupior TOU UTTOTITOU, XWPIC Vo QVOPWTIETAL ylati o
urnornttoc noapadexetal to adiknua. Mo eEaopaldioouvv tnv ouodoyia, Sa otauatnoovv 0Aeg
TI¢ €pevveg. Katd tnv amoyn pou, to tekunptlo tn¢ adwotntag napabialetal kel mou 1o
Sikaotrplo kpivel 0Tl thv Katadeon w¢ JeAnuatikn. AAAa to Sikaotriplo xpelaletal eva
onuadt, Eva Aoyoc yia va aupetoBntnost eav n napadoxn tne evoxnc ntav yvhoia. Eav n
eloayyelia Baoilstar puovo otnv ouodoyia kat o Slknyopoc¢ urepaorione Sev eyeipel to
ntnua, tote n katadikn Gewpeitat oiyoupn. MoAv onavia Sa avapwtnei To SikaothpLo yLati
0 KQTNYOPOULEVOC TTAPASEXTNKE TO adiknua eav SEV TO EYeipEL 0 SiknyopocG unepaomniong.”

As an experienced defence lawyer considers that “there are no safeguards for vulnerable defendants,
except for non-Greek speakers, for whom interpretation is provided” and the “our system is
inefficient”:
“The court will take for granted the police testimony that they have read to the suspects their
rights. Often the police will tell those suspects that they have the right to remain silent and
then says, ‘now let’s move on to the questions’ without explaining to suspects what the right
to remain silent right entails.”

«To Sikaotrplo Ja Jewproet Sedouévn TNV aoTUVOULKY LapTUpPia OTL EYouv StaBaoesl oToug
UTTOTTTOUG T SIKAULWUATA TOUG. JUuxva n aotuvouia Sa avapépel 0ToUG UNTOMTOUG OTL EXOUV TO
Sikaiwpa va mapapeivouv olwnnAol ko otn CUVEXELX AEEL, «TWPN A TTPOXWPHOOUUE OTLC
EPWTNOELGH YWPIC var €ENYNOEL OTOUG UTTONTTOUG TL CUVETTAYETAL TO SIKAIWUA VA TTOPAUEIVOUV
olwtnAol.»

Another defence lawyer noted the inconsistencies on how the courts will sometimes convict solely
based on a confession and in other cases they will say it is not sufficient. Another defence lawyer noted
that reform is imperative to provide safeguards for confessions by requiring corroborative evidence
to secure conviction:

“The court atmosphere becomes heavy after an accused person admits guilt. Corroborative
evidence is needed only for very few crimes and they are the exception rather than the rule.
Admission of guilt carries a special weight within the court. If the offence is a serious one, it is
hard for accused persons to escape liability after they have admitted it. There are no
safeguards for vulnerable accused persons. The system is particularly hard and unfair on
young accused persons who find themselves in a very difficult position during police
investigation and they may even be beaten up whilst in police detention by the police until
their lawyer arrives, in order to admit the offence. Police officers tend to create a climate of
harassment within the police station, as a result of which young people are ready to admit
anything in order to go back home, especially if the police secures an eight-day detention order
from the court. Often, a young man might accept liability for other offences to leave the police
station and go home.”

«H atuoopaipa tou Sikaotnpiou yivetal Bopld UETA TTOU O KXTHYOPOUUEVOC MAPASEXETAL TV
evoyn tou. Ta emaAnPsutika OTOlYElo amauTOUVTAL LOVO Ylo TTOAU Alya eykAnuata kot
armoteAouv tnv eéaipeon nopd tov kavova. H mapadoxn tne evoxng pepet télaitepo Bapoc oto
Sikaotnplo. Eav to adiknua eivat coBapo, eival SUCKOAO yla TOUG KATNYOPOUUEVOUS Vol
Stapuyouv ¢ eudUVNG aouU To MapadexToUV. AEV UNTAPYOUV EYYUNOELC YO EUAAWTOUG
katnyopouuevouc. To ovotnua eivat Slaitepa okAnpo kot adlko ylo VEXPoUC
KatnyopouUuevou¢ ou Bpiokovtatl o€ oAU SUokoAn Jeon kata TN SIAPKELX TN AOTUVOULKNC
Epeuvac kat umopel akoun kat va Eudokontndouv evw Bpiokovtal UG AOTUVOULKN KPATHON
TIPOKELUEVOU VA TP aSEXTOUV TO adikNUa TTPLV TNV aién tou Stknyopou toug. Ot aoTUVOULKOL
Teivouv va Snuioupyoulv Eva KAiua ek@oBIOUOU EVTOC TOU QOTUVOULKOU TUNUOATOC, LE
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QITOTEAECUO OL VEOL Vo Elval ETOLUOL VO TTAPASEXTOUV OTLONTOTE YL VO ETILOTPEYOUV OTA
OTTTIO TOUG, EL8LKA EQV 1) aoTUVOULA armoaoilsl va INTHOEL SIATAYUA OKTANUEPNG KOATNONG
artd to Slkaotrplo. Zuxvd, veapoi avalauBdavouv thv evduvn kal yia dAda adiknuoto
TIPOKELUEVOU VA UTTOPETOUV VO (PUYOUV QTTO TO OOTUVOULKO TUNUQ KOL VO ETILOTPEYOUV OTO
oTtiTL.»

b. Discussion of findings

Overall, the police, prosecution and defence lawyers appear to be aware of the correct legal standards,
as provided by the law on evidence and the law on criminal procedure. The burden of proof is on the
prosecution who must prove on the standard of beyond reasonable doubt all the elements of the
offence to secure a conviction. When there is a shifting of the burden of proof, the defendant must
prove only on the balance of probabilities. Several exceptions to the principle of the presumption of
innocence have been mentioned.

Between the three professions, there are different perspectives pertaining on how the principles are
and should be implemented in practice.

There is also disagreement as to whether the recent measures taken to restrict the spread of the
Coronavirus Covid19 have generated new scope for exceptions that reverse the burden of proof
towards the accused. These measures are testing the implementation of the presumption of
innocence. Defence lawyers claim that the measures taken to restrict the spread of the Coronavirus
Covid19 have widened the scope for the exceptions. In this reading, the restriction of rights is such
that the basic rule that requires that the prosecution proves the offence against the accused is
reversed to shift the burden of proof on the accused. In practice, it is therefore for the accused to
prove that he or she has a legitimate right to exercise their right. This is denied by the police and some
prosecution lawyers.

For the police officers a confession marks the end of the presumption of innocence and this is seen in
a positive light as the resolution of the case. For some prosecutors, a confession puts an end to the
presumption of innocence, providing it is voluntary and it resolved the case. However, some
prosecutors consider that the confession must make sense when placed in broader frame of all the
evidence. Nonetheless, given that the court can convict solely on a confession results in a general
acceptance that confessions are a positive feature, providing there are safeguards to protect against
abuse to ensure that they are voluntary and to protect the vulnerable. The defence lawyers take a
rather different view on the subject. They see the use of confession as by and large the result of abuse,
oppressive police practices and tricks. Moreover, they argue invariably that it is the most vulnerable
who confess and are convicted, often without being guilty. According defence lawyers, the way to
safeguard against duress, pressure, abuse and tricking the accused by the Police and ensure that the
confessions are voluntary, is to change the law, so that for securing a conviction, corroborative
evidence is required.

Confessions before the court are not considered as exception to the burden of proof. There are
however differences in the way three professions consider confessions of accused.

e Forthe police officers interviewed a confession is a positive result as it resolves the case which

extinguishes the presumption of innocence with the admission of guilt by the offender. Whilst

the police are adamant that the rules of procedure are fully complied with in cases of
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confessions, they if any rights are contravened, the accused can present evidence of this, and
they often do so, before the Court.

e Similarly, prosecutors consider that providing it is voluntary, a confession puts an end to the
presumption of innocence, resolving the case. During the court proceedings, the defendant
may dispute the voluntariness of the confession, the issue will be resolved through a trial
within the trial, as the presumption of innocence is still operative. The burden of proof is on
the prosecution to prove that the confession is not a product of violence, duress, undue
pressure and promises. The court will decide whether prosecution proves this beyond
reasonable doubt, which will place the confession as part of the testimony. There are different
views among the prosecutors interviewed. Two prosecutors interviewed consider stressed the
confession of the defendant is insufficient to secure a conviction, given that all other elements
must be present. There are many reasons why a defendant may confess to a crime he or she
did not commit, such as duress, or pressure or because they may think that they are guilty
whilst they are not, or the defendant may confess to a crime committed by a loved one or by
someone else in return for money or favour. Therefore, all other elements of the crime must
be present. It is for the court to decide that the confession is the product of the defendant's
free will. When other elements of the crime appear to contradict the confession, the court
will consider them as disputed, as the presumption of innocence is still operative. The
procedure of ‘a trial within a trial’ or ‘Newton hearing’ is the procedural device used to decide
whether the confession is to admissible as evidence or not.

e For defence lawyers, confessions ae a major problem in the Cypriot criminal system, as they
see highly unsatisfactory the way the police extract confessions. Confessions may be the result
of violence, duress, undue pressure, false promises and lies. They stressed that the
confessions are often not voluntary and that there are no adequate safeguards for vulnerable
defendants, except for non-Greek speakers, for whom interpretation is provided.

Overall, the system requires further safeguards for the protection of the defendants. The defence
lawyers’ concern of the predisposition of court to take for granted the police testimony when the
police allege respect of the suspects rights, whilst insufficiently considering the testimony of the
accused is a serious matter. Courts seem to be inconsistent about the sufficiency of convicting the
accused solely on a confession. Reform to provide further safeguards for confessions by requiring
corroborative evidence to secure conviction is warranted.

C.5 The right to remain silent and not to incriminate oneself
a. The right to remain silent in practice

The police officers interviewed maintain that the police implement the right to silence, even before
someone is arrested. Whether a suspect is brought to the police station for questioning after being
arrested, or as an interrogated person who may be a suspect without being arrested, the police
officers maintain that the standard practice is to caution the accused or interrogated person that he
or she has the right to remain silent. The police officers maintain that the accused or interrogated
person is entitled to remain silent and not answer anything. All the police officers also note that before
starting any questioning or interrogation, the police are obliged to give him or her the relevant form
to sign. Therefore, everyone who comes in or brought to the police station for questioning is warned
to be careful not to say anything that will incriminate them, and this is also in the form the authorities
give them.
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One senior police officer noted that the right to silence is fully enforced, as defined in the amendment
of 2018, which provides that the suspect’s right to remain silent and the right against self-
incrimination is protected.'® The accused has the right not to say anything. The police will try to
secure any other testimony and evidence to be presented in front of the court. The accused will be
informed of his or her right to remain silent immediately after his/her arrest, in a language that is
understood as well as under protection of other rights. The police officer referred to the different
procedural rights contained in the Directive: the right to access to a lawyer, legal action, the right to
remain silent, the right not to self-incriminate, the right to access to persons of choice. The police
officer also noted there is a written of the rights of the accused/ detained persons, which the police
make available to the accused at the detention centres and the police stations.'®” This is available in
about 8 languages.

Prosecutors consider that in most cases the caution pertaining to the right to silence and the rules
against incrimination are observed by the police. If there are any police violations, the defence lawyers
will bring the matter to the court’s attention during the trial. If the necessary information is not given
to the accused person, then the testimony given to the police is deemed to be unlawfully obtained
and the Court may deem such testimony inadmissible. In such a case, the accused person is acquitted,
unless there is independent testimony or other evidence that incriminates him or her. The prosecutors
interviewed stressed that the prosecuting authorities are obliged to respect the right to silence from
the stage of interrogation to the court. It settled law in Cypriot jurisprudence that the judge cannot
take into account the silence of the accused to infer guilt. As one prosecutor noted, it is in the interest
of the prosecution who want to secure conviction that the rules regarding the caution, the right to
silence and the rules against self-incrimination are fully observed at all stages, otherwise they risk
acquittal at trial or on appeal:

“If the investigators do not tell the suspect that they have the right to remain silent and do not
give him the information related to it, then the accused will be acquitted.”

“AvV oL QVOKPLTEC SEV TTOUV OTOV UTTOTTO OTL EXEL TO SIKALWUA OTN OLWTTH Kot SV ToU Swoouv
TI¢ MAnpoopisc mou oxetilovtal Ue auTO, TOTE Ja ExelL w¢ OUVEMELX THY adwwaon Tou
Katnyopouuevou.”

Another prosecutor stated that the right to silence at each stage also has a different impact, as the
accused may use the right to silence when he or she is giving a statement. However, it is rare that the
accused will make full use of the right to silence to say nothing at every stage of the proceedings:

“Most defendants, if they are ‘coached’ by lawyers correctly, will say, ‘whatever | have to say,
I will say it to the court’. They will not answer to anything. This is one aspect of that right.
Procedurally, during the court proceedings, an accused, if the prosecution overcomes the
prima facie stage of the case (i.e. that there is a case to be answered), the accused is called to
apologise. At that stage, the court must read the rights of the accused again. The accused has

186 Cyprus, Law on Criminal Procedure, Cap 155 (O rtepi Mowikhic Atkovopioc Nopoc, Kep. 155), article 3A and
Cyprus, Law on the Rights of Persons Arrested and Detained (Amendment) of 2018 , 111(1)/2018 (O nepi twv
Akowpatwy Mpoownwv rmou SuAdauBavovtat kat TeAouv uno Kpatnon (Tpomomowntikog) Nopoc tou 2018), Art.
3.

187 Cyprus, Rights of persons under arrest / detention, Police Form 129, provided in line with Cyprus, Law on the
Rights of Suspected Persons, Arrested Persons and Detained Persons Law of 2005, 163 (1)/2005 (O mepi twv
Akowpatwy Yrontwv lNpoocwnwy, Mpocwnwv mou SuAdauBavovtal kat Mpoowrntwv mou TeAouv und Kpatnon
Nouog tou 2005, 163(1)/2005).
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the right either to give a sworn testimony or to call defence witnesses, who will be questioned
by the prosecuting authority. Alternatively, he or she has the right to make an unsworn
statement, i.e. to testify without an oath that will not be cross-examined, which does not carry
much weight as a testimony, and then the defendant has the right to remain silent again. In
my experience of almost two decades of practice, | have not seen any accused to invoke the
right to remain silent. Most make unsworn statements and the rest give sworn evidence and
agree to be cross-examined.”

“OL neptoootepol katnyopouuevol, eav ‘kadodnyouvral’ ocwotd and tou¢ Siknydpoug, Ga
TouV, 0,Tt Eyw va nw, Ja to nw oto Sikaothnplo’. Asv Ja anavtnoouv oe timota. Auth givat
Ul TITUXn auToU ToU OLKAULWUATOS. AladIKaoTiKd, Kotd T OLAPKELX TNG OLKOOTIKAG
Stadikaoiac, eav n eloayyedia Eemepaocel To ek mPwWTNG OYewc otadlo tne utddeonc (bnAadn
OTL UTTApXEL UTTOTE0N TTOU TIPENEL Vol EEETACTEL), O KATNYOPOUUEVOC KAAE(TL O armoAoyia. S
aUTO To 0TtdLo, TO SIkaoTrplo TPENeL va StaBdoet Eava Ta SIKALWUATA TWV KATNYOPOULEVWV.
O KaTNYopoULEVOC EXEL TO SIKAlWUA E(TE Vot SWOEL EVOPKN UAPTUPLA E(TE VOt KHAAETEL UAPTUPEG
Umepaoriong, ot orroiot Sa e€etaiotoUV o tnv sloayyeria. EvaAdaktika, Exouv To dikaiwua
va mpoBouv oe avouotrn bnAwon, dnAadn va katadéoouv ywpic opko mou bev Ta
avteéetaoteil, n omoia 6ev Exel TOAU BApOC w¢ UaPTUPIA. STN OUVEXELD, O EVAYOLEVOC EXEL TO
Sikaiwpua va nopaueivel olwnnAog kat maAl. Amo tnv eunclpio pouv oxedov SUo0 SekasTiwv
TIPAKTLKAC, OEV Exw OEL KAVEVAV KATNYOPOULUEVO VA ETILKUAEDTEL TO Sikaiwua va mapaueivel
olwrtnAo¢. Ot MEPLOCOTEPOL KAVOUV QVOUOTEG SNAWOELS Kal oL UTtoAourmol Sivouv eVvOpKwe
QTTOSELKTIKA OTOLYEIN KOl CUUQPWVOUV va avTeEETAOTOUV."”

Defence lawyers in general advice the accused to exercise their right to silence during Police
guestioning. As an experienced lawyer noted it is always advisable for defendants to take advantage
of the right to remain silent. By law, the accused should be informed of that right as soon as they are
treated by the police as suspects. The consequences of a defendant not being provided with this
information is that anything they say becomes inadmissible and the judge will reject it. An experienced
defence lawyer explains that the Court will generally respect the right to remain silent, but the
problems are often at police stations where there is pressure of the accused to make a statement:

“The practice at the police station is to try to secure an admission before reading their rights
to the suspects. In my opinion, the right to remain silent is the first thing that the police must
explain to the suspect. They must explain that there is nothing wrong if the suspects do not
want to talk. And secondly that the right to silence can be used everywhere and always. Even
at the time of the alcohol test.”

«H mpaKTikn 0TO OTUVOUIKO TUNU Elvat va poartadnoouy va eéacopaldioouv Ty mapadoyn
npwv StaBdaoouv Ta SIKAUWUATA TOUG OTOUC UMOMToug. Katd tn yvwun pou, to Sikaiwua
TTOPOUOVIC OE OLWITH ElVol TO MPWTO MPAYUA TTOU TIPEMEL Vo £ENyNOEL N aoTuvouia otov
unomntto. Mpémnet va e€nynoouv otL Sev urtapyel timota Aadog eav ot unornttol dev JéAouv va
UtAnoouv. Kot SeUtepov OtL To Sikaiwud oLwtr ¢ UITopPEL va xpnotuonotnFel movtou Kal mavta.
AKOUQ KOl KATA TN OTLyun Tou aAkotéot. "

In law, the court can reject a testimony delivered in the context of a trial within a trial if the right to
remain silent was not complied with, even though this is hard to prove. But there are cases where the
right to remain silent needs to be safeguarded beyond the criminal procedure.
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A defence lawyer suggested that the police will inform the suspect about the right to remain silent but
only when the interrogation formally begins and after the initial questions are put to the suspect. The
police are unlikely to inform suspects of their right to remain silent immediately upon apprehension.
As soon as a person is identified as a suspect, the police will start asking questions without mentioning
the right to silence, to establish whether the person is involved or not to launch the investigation. The
police will let the person speak without informing him/her of his/her right not to say anything and, at
that point, the person is not aware of his or her rights and is scared. Unfortunately, when the police
present the testimony in court, it is no longer possible to distinguish between the testimony that was
extracted before informing the subject of the right to remain silent and the testimony delivered after
he/she was informed of his or her rights. If the issue is raised in court as to whether the suspect was
explained his or her rights before he or she started talking, the police will claim that the suspect started
talking on his or her own accord and the court will usually accept this.

Another experienced lawyer suggested that when the accused is brought to the Police station for
guestioning, there is strong pressure on the accused to forgo his or her right to silence , under the fear
that he or she may continue to remain in detention:

“We lawyers don’t know exactly what the police say to accused persons as soon as they arrest
them because we are not there. In theory, if the police do not inform suspects of their right to
remain silent then the testimony can be challenged, but this is going to be difficult to prove. If
at the stage of the interrogation the accused persons tells the investigator ‘| have nothing to
say to you and whatever | have to say | will tell the court”, this can lead to four consecutive
eight-day detention orders from the court on the justification that the accused persons does
not cooperate with the police.”

«Eueic ot Stknyopol Sev EEpoue akplBwce TL AE€L N aoTUVOULI OTOUG KATHYOPOUUEVOUG UOALG
Tou¢ oUAAABouv erteldn Sev eiuaoTe ekel. OwPNTIKA, EAV N AOTUVOUIX SEV EVNUEPWOEL TOUC
Umontou¢ yla to dikalwud Toug va Mmopaueivouv alwmnnAol, Tote n katadeon UMopel va
auploBntnei, aAda auto Ba eivat Suokodo va anodeiydei. Eav oto otadio tnG avakpLong ot
KOTNYOPOUUEVOL AEVE OTOV QVOKPLTH), ‘GEV Exw TIMOTA val 00IC W KL O, TL PETEL va Ttw, Ta TO
Tw oto SIKACTNPLO’, AUTO UIOPEL va 0dNyrNoeL 0 TEGOEPLC SLAOOYIKEC OKTANUEPEC EVTOAEC
KPATNONG oo 1o SIKAOTHPLO OTO AUTLOAOYNON OTL Ol KATNYOPOULEVOL SEV oUVEPYalovVTaL LUE
™mv aoctuvouia. "

b. How is information on the right to remain silent and not to incriminate oneself shared with the
accused?

The principles under Article 7 of the Directive 2016/343 are already part of the Criminal law of the
country. The principle of not incriminating oneself and the right to remain silent are “a manifestation”
of the presumption of innocence,'®® and they are implicitly contained in the presumption of innocence

188 paraskeva, C. (2015) Kumptakd Suvtayuatiké Aikoato, OepeAiwdn Awaiwuata kot EAsudepisc, Nomiki
Vivliothiki, Athens, p. 201.
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and the right to a fair trial.!®® The Supreme Court has noted that these principles are foundational in
the Cypriot Criminal law system.!%

The right to remain silent is connected to the right to be cautioned that anything that the accused may
say, can be used in evidence against him or her. The officer in charge of an investigation is required to
provide the relevant caution. A crucial issue is at which stage of the procedure. This is something
rather vague in the Criminal procedure rules.’®* The Court is empowered to issue detailed provisions
of the rights of the accused.'® Procedural rules ** do not prohibit questioning without being first
cautioned.'® This follows the line of some British precedent in Common law, which has stated that
the police obligation to caution someone arises at a later stage, when the police have in their hands
evidence which connects the suspect with the commission of a crime.'®® Even if the Police suspect a
person, who is later charged, but have no evidence to justify it, the police are not obliged to caution
the accused until there is such evidence.'®® Cypriot courts have partly followed this line. In some cases,
the Cypriot Supreme Court?® has insisted that the accused should be cautioned straight away,*® on
the grounds that the presumption of innocence is of paramount importance. The police practice on
the subject seems to vary, given the discretion afforded by the rule. '*® It is up to the Court to decide
whether the caution of the suspect was given at the first opportunity once there is evidence to
incriminate him or her. Also, it is for the Court to decide whether this has had detrimental effect on
the provision of justice to annul the testimony and evidence that flows from there onwards.

The police officers interviewed claim that it is standard procedure to fully communicate with any
person who enters the police station for questioning of their rights. A senior police officer noted that
there is a standard leaflet in different languages, which is given to the person who is to be interviewed
which contains the caution with the rights of suspects:

“As stated in the leaflet, the first thing the police say to the suspect or accused is that he or she
has the right not to say anything so as not to be self-incriminated. We tell this person: ‘During
your investigation with the police or other competent authorities you are not obliged to answer
questions about the crime, also when you are called to make a statement or answer questions
you are not obliged to provide any evidence or documents. or provide information that may
lead to your self-incrimination, you can seek advice from your attorney.” There are various
other rights that we have in writing and the accused is informed about these rights, who must
understand his or her rights and sign, otherwise we cannot move forward. There are measures
for vulnerable defendants such as young people, people with disabilities, immigrants who may
face language barriers and understand the right to remain silent. It depends on each case. If it
is about Cypriots who speak Greek and if the police officer understands that he or she has not
understood some of the questions asked, the police will try to assist so that the accused

189 Clerides, C. (2018), KYIPIAKO AIKAIO THZ AMOAEI=HZ, Nomiki Vivliothiki, Athens, 386-387.

190 Cyprus, Supreme Court (Avwtato Awkaothipto) [poedpoc tne Anpokpatioc v BouAnc (ap. 1) 1994 3 AAAL.

191 Cyprus, Judges Rules, Rule 1, Pikis, G. (2013) Mowikn Awkovouio otn Kumpo, Nicosia, p. 261.

192 Cyprus, Law on Criminal Procedure Cap 155 (O rtepi Mowvikric Atkovopioc Nuog Kep. 155), Art. 173.

193 Cyprus, Criminal Procedure Rules, (O repi Mowikri¢ Atkovouiog Atabikaotikdc Kavovioudc 249/1953)

194 pikis, G. (2013) Mowikrj Aikovouia otn Kuripo, Nicosia, p. 261-262.

195 England, (Court of Appeal) R v White and others (1964) Crim. L. R. 720 (CA).

1% England, (Court of Appeal) R v Osborne (1973) All ER 649 (CA).

197 Cyprus, Supreme Court, Appeal Jurisdiction, (Avwtato Awtkaotipto, avadewpntikr dikatodoaia), Petriv_The
Police, (1968) 2CLR 40.

198 Contrary to Rule 1. Cyprus, Regulations of the Court, Rule 1, Pikis, G. (2013) IMowtkr Awkovouia otn Kurnpo,
Nicosia, p. 261.

199 pikis, G. (2013) Mowikrj Aikovouia otn Kurmpo, Nicosia, p. 263.
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understand or the accused or suspect is given the opportunity to call a lawyer. For foreigners,
there must be a translator because they always understand their mother tongue. For minors,
someone from the welfare office or the parents or guardians are called in. For persons with
mental or other problem, the police will seek a doctor’s advice after examining the person to
inform whether the person is fit to interrogated or give a testimony what condition he or she
is in. If the doctor says the person is unable to give a statement and adequate explanations,
then the case stops there, and cannot proceed.”

“Onwc avaypd@etal KoL OTO EVIUTTO, TO TPWTO TPAyUd ToU AEUE OTOV UMOmTo 1
KOTNYOpPOULEVO gival OTL StkaoUTal Vo LNV JEL TIMOTA YL va Unv autoevoyorotndei. Tou
AEUE: «kaTa TNV €EETAON OOC LUE TNV OOTUVOUIA N TIC HAAEC apUOSIEC ap)EC SEV EXETE THV
UTTOXPEWON VO QTIAVTIOETE OE EPWTNOELC yla TO adiknuUa, ETTIONC OTAV KAAEIOTE Vo KAVETE
SnAwaon N va amavtHOETE O EPWTHOELG OEV EXETE TNV UMOXPEWCN VA TPOOKOUIOETE
omoLavéNIoTe AMOSELKTIKA OTOLXELA 1} EYYPAPA 1 VO TTOPEYETE TTANPOPOPIEG TTOU UTTOPEL Vo
oénynoouv atnv autoevoyxomnoinon oag, urnopeite va AaBete ouuBouln amd to diknyopo oag
v to Jeua autor. Yitapyouv kot Sta@opa dAda SIKaLWUOTA TTOU TA EXOUUE YPOTTTWC, Kal
evnuepwvetal. lpénetl va kataddaBel ta Sikalwuatd tou kat va vmoypdel, aiAiwe dev
UITOPOULE VO TIPOXWPNOOULE. YIAPYOUV LUETPO YLO EUXAWTOUG KATNYOPOUUEVOUG OTTWG VEOL,
atoua UE avoamnpio, UETAVAOTEG TIOU EVOEXETAL VA QVTIUETWITIOOUV YAwOoOolkad EUNOdLa
Katavoouv to Sikaiwua va moapaugvouv olwmnnloi. Eéaptaratl ano tnv kade nmepintwon
Eexwplota. Av eivat yla Kumploug, mou WAouv thv eAAnvikn yAwaooa kot eav kataAdaBel o
QOTUVOULKOG OTL KATTOLX EpWTHUATA TTOU Tou urtoBaAdovral Sev ta Exel kataAdBel, mpoonavel
Vo TOV KQVEL Vo T KATAAdBEL 1 Tou Sivetal n eukalpia v Tou PEPOULE SLKNYOPO Vo TOU
gnynosl. Mo aldodamouc oiyoupa TPEMEL VO UMOPYEL UETAQPOOTAC YIXTI TTavta
kataAaBaivouv otnv untpikn toug yAwooa. Av UIAOUUE yla aviALKOUG, UTTOPOUV va EYouvV
KQTTOLOV QIO TO YPAPELO EUNUEPING KOVTA TOUG, €ival ol YOVEIC. Av karolog Exel mpoBAnua
VonNTIKO 1) kKoo dAAo, oiyoupa Ga Tov MAUE MPWTA OTOV YLATPO Kot Ja {NTHOOULE VA LLOC TIEL
o€ nola kataotaor Bpioketal. Av o yLatpog net ot Sev eivat o€ Yéon va Swoel katadeon Kat
EMOPKEIC €ENYNOELC, TOTE oTaUATA EKEL, N urtodeon bev unmopel va npoywpnoesL.”

The police officers interviewed claim that provisions are made for vulnerable persons. A senior police
officer mentioned that no interview will take place, if a police officer realises that the person
interrogated is of “low intelligence”, or is a “mentally retarded person” — a term used during the
interview which is highly problematic and has been abandoned both from the legislation and in public
discourse. In such circumstances, the police officer would call the social welfare services or a doctor:

“If a police officer realises that the person interrogated is of low intelligence, is mentally
retarded, he will not interrogate [him/her]. [He/She] will call the social welfare services or call
a doctor. If a police officer insists on interrogating a person who does not communicate, it will
not stand in court. The aim is for the testimony to stand in court. If the person is young, by law
we are obliged to take testimony in the presence of their guardians or lawyers, otherwise the
testimony will not appear in court. It applies equally to Cypriots and foreigners.”

“Eav €vacg aoTuVvouLKoC avtiAn@Iei OTL To AToo 1Tou pwtnINKe eival xaunAng vonuoouvrg,
eivat Stavontika kaduotepnuévo, bev Ja [tov/tnv] avakpivel. Oa KaAECEL TIGC UMNPECIEC
Kotvwvikic mpovotac 1 da kaAéoel vav ylatpd. Eav [évacg/uia] aoTuvoulkoc emuUEVEL va
avakpivel éva atouo mou Sev emikovwvel, auto Sev umopei va otadel oto dikaotipto. O
OTOXOG Uag eivat n paptupia va otékel oto dikaothplo. Eav to dtouo givat veapo, ocuupwva
UE TO VOLO, EIUOOTE UTTOXPEWUEVOL VO TIAPOULE UXPTUPLN TTAPOUTIO TWV KNOEUOVWY 1 TWwV
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SLknyopwv toug, SLapopeTikd n katadeon dev Ja otadel oto Sikaotrplo. Auto Loyuel e€ioou
yLa Kompiouc kot E€vouc.”

Similar statements were made by the prosecutors interviewed, except that the prosecutors
recognized that there is prejudice against non-Cypriots.

A prosecutor interviewed stated that where there are abuses, these are due to the prevailing culture
of the police which disregards human rights. Defence lawyers interviewed dispute that the procedures
regarding cautioning the accused before interrogation are always followed by the police. Defence
lawyers consider that the police is undergoing change and that many new police officers seem more
aware of the importance of sharing information about the rights of the accused, but the old mentality
and culture of the police which does not respect rights is still quite strong in the police.

“The situation with new police officers is gradually changing now but problems still persist. |
lived through the generation where the police would use all kinds of means to extract an
admission. There was a period where they used to hang suspects from a hook, or they used to
place them inside barrels with cold water. The young people who were taken into police
custody recently for having violated the Covid-19 restrictions, were actually beaten whilst in
police custody but they are afraid to admit it. When | later complained about this to the police
officers, their response was that nothing happened to my client. | know for a fact that the other
suspects who did not have a lawyer were beaten up. This is how they treat young suspects;
they beat them up as an interrogation method to secure an admission before the lawyer
appears and after that it becomes extremely difficult to build a defence. So long as this
interrogation method is in place, suspects are at the mercy of the police.”

“H KataoToon LUE TOUG VEOUC AOTUVOULKOUC aAddlet otadiaka twpa, aAda eéakodovdouv va
unapyouv npoBAnuata. Elnoa tn yevia omou n aotuvoulia Ga xpnoiuomnolovos kade elbouc
UEoQ yla va e€ayayel uia mapadoyn. Ytnpxe pula mepiodo¢ Ormou KpeUOUoAV UTTOTTTOUG o0
éva yavtlo n toug £Balav uéoa oe BapéAla ue kpuo vepd. OL VEoL TTou TETNKAV UTTO KpATNON
otnv aotuvouia mpooarta eneldn napabBicoav toug meploplouou¢ tou Covid-19, otnv
npayuatikotnta yrunndnkav evw Bpiokovtav umo kpatnon, alda @oBouvtal va To
napadextouvOTav apyoTepa MAPATOVETNKA YL AUTO OTOUG AOTUVOULKOUG, ) oITAVTN Ol TOUG
ntav ott Sev ouveBn timota otov meAatn pou. MNvwpilw yla to yeyovog otL ol aAdot Umomntol
mou Sev eiyav Stknyopo EudokonnOnkav. Etol avTiueTwni{ouv ToUG VEXAPOUG UNTOMTOUG, TOUG
6€pvouv wc¢ uédodo avakpLong yia va Staceadicouv napadoxn mpLv UQAVIOTEL 0 SLkNyOpos
Kot peta oo auto kadiotartal eéalpetikd SUOKOAO va KTIOTEL unEpdomion. Eqooov undpyet
auth n ueBodoc avakplong, ot Urtontol Bpiokovratl oto €Aeo¢ NG aotuvouiog.”

c. Self-incrimination

The general principle is that the right to silence forms the basis of the presumption of innocence and
that it is for the prosecution to prove beyond reasonable doubt. Cypriot caselaw stresses that the
Prosecution bears the onus of the burden of proof, therefore the right to silence is the core of this.?®
Accused persons have the right to silence as regards the offence for which they are suspected of or

200 Cyprus, Supreme Court (Avwtato Awkaothiplo), Papadopoulos v Republic (1980) 2 CLR 10, p. 47. AC 462, p.
481; Cyprus, Supreme Court (Avwtato Akaotrplo), Anastasi v Police (1975) 2 CLR 143; Cyprus, Supreme Court
(Avwtato Awkaotiplo), Xpuotopopou v Actuvouia (1990) 2 AAA 250.
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charged with. They also have the right to non-self-incrimination which is defined as the absence of a
legal duty to provide evidence or information which may lead to their self-incrimination when asked
to answer questions.2! This provision is without prejudice to the right of the competent authorities
to gather evidence which may be lawfully obtained using legal powers of compulsion irrespective of
the will of the suspects or accused persons. The exercise of the right to remain silent and of the right
to non-self-incrimination cannot be used against the suspect of accused person nor can it be evidence
of commission of the offence charged.?%? Also, this provision does not prejudice the provisions of the
Law on evidence, which allow the courts to assess and evaluate the evidential material.2%

Where accused persons plead guilty and the Court is satisfied that they understood the nature of their
plea, then the Court proceeds as if the accused persons had been convicted by the Court. If an accused
person pleads not guilty, then the Court orders a hearing. If an accused person refuses to answer or
does not answer immediately or due to a bodily disability is incapable of answering to the charge, the
Court proceeds as if the person pleaded not guilty. 2%

According to Cypriot law, drawing here from English caselaw, under certain limited circumstances,
remaining silent may be construed as corroborative evidence: failing to actively deny an allegation
may imply acceptance of that allegation. Cypriot legal authors cite the old British caselaw?® which
suggests that, where there is equality of arms (i.e. there is parity between the parties in terms of
power) and one party fails to dispute an allegation by being silent, it may be corroboration that the
party accepts the truthfulness of the allegation.?® Court decisions and evidence textbooks often cite
old English case,®” where the defendant’s failure to respond to allegations against him amounts to
admission of the accusation. 2° However, there is another line of thinking that Cypriot caselaw also
follows, based on a more recent line of English case law:?® In Anastasiades v Republic*® the
defendant’s refusal to respond or his silence to additional police questions does not amount to
admission of guilt.?!?

201 Cyprus, Law on Criminal Procedure Cap 155 (O rtepi Mowikric Aikovouiac Néuoc Keg. 155), Art. 3C and Cyprus,
Rights of persons under arrest / detention, Police Form 129, provided in line with Cyprus, Law on the Rights of
Suspected Persons, Arrested Persons and Detained Persons Law of 2005, 163 (1)/2005 (O nepi twv Atkatwudtwyv
Yriormttwyv Mpoocwnwy, Mpoownwv mou SulauBavovtatl kat lNpoocwnwv rmou TeAouv umd Kpatnon Nopog tou
2005, 163(1)/2005), article €1, Clerides, C. (2018), Kumptako Aikato tn¢ Andbdeiéng, Nomiki Vivliothiki, Athens;
Cacoyiannis (1983) H Anobeién, To Aikaio tng amddeiéng onwc epapuoletal otn Kumpo, Libra Chambers,
Limassol.

202 Cyprus, Law on Criminal Procedure Cap 155 (O tepi Mowikric Aikovouiac Néuoc Keg. 155), Art. 3C and Cyprus,
Rights of persons under arrest / detention, Police Form 129, provided in line with Cyprus, Law on the Rights of
Suspected Persons, Arrested Persons and Detained Persons Law of 2005, 163 (1)/2005 (O mepi twv Alkotwudtwv
Yriormttwv Mpoownwy, Mpoownwv mou SulauBavovtat kat lNpoocwnwv rmou TeAoUv und Kpdatnon Nouog tou
2005, 163(1)/2005), article €1, as amended by Cyprus, Law on the Rights of Persons Arrested and Detained
(Amendment) of 2018, 111(1)/2018 (O nepi Twv Akatwudtwy Mpoownwv mou SulauBavovtat kat TeEAoUv unto
Kpatnaon (Tpomomnowntikog) Nouog tou 2018).

203 Cyprus, Law on Criminal Procedure Cap 155 (O mepi Mowvikri¢ Atkovouiog Nopoc Keg. 155), Art. 3C.

204 Cyprus, Law on Criminal Procedure Cap 155 (O mtepi Mowvikric Atkovouiog Nopoc Kep. 155), Art. 68.

205 Ynited Kingdom, Privy Council, 17 Cox, 503, R v Mitchell, 1892.

206 Eliades, T. (1994) To Aikato tn¢ Andébeiénc, Mia mpaktikh mpooéyyion, Zavallis, Nicosia, p. 161.

207 United Kingdom, Chancery Division, 2 Ch D 205, Bessella v Stern, 1877.

208 Eliades, T. (1994) To Aikato tn¢ Anddeiénc, Mia mpaktik mpooéyyion, Zavallis, Nicosia, p. 161-162.

209 Ynited Kingdom, House of Lords, 3 All ER 380, Parkes v R., 1976 and United Kingdom, House of Lords, All ER
105, R. v Chandler, 1976.

210 (1977) 2 A.A.A. 97, 26 March 1977.

211 Eliades, T. (1994) To Aikatio tn¢ Andébeiénc, Mia mpaktikr mpooéyyion, Zavallis, Nicosia, p. 162-163)
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An aspect regarding the rules against self-incrimination pertains to the suspect’s consent or otherwise
to provide DNA and other sample that would connect him or her to a crime. The amendment of the
Police Law allows the police to obtain measurements, photographs, fingerprints, palm and footprints,
graphic specimens, nail clippings, hair samples, saliva, remnants of foreign matter in the body of
detained persons or subject to police surveillance, for purposes of registration, comparison,
recognition and generally for purposes of investigation of any offense. If the person refuses to give
consent, then the police may seek a court order obliging him or her to do so. Refusal to comply with
the court order is a criminal offence, carrying six-month imprisonment and/or a fine.?!?

In Cyprus, the rule against self-incrimination is confined to oral evidence, not to real evidence, which
is distinguished in the case of Avraamidou.?'® The Court had previously ruled that the police cannot
use cigarette stubs left behind by him to obtain the DNA sample of a suspect who had not consented
to giving them DNA sample.?'* After the case of Avraamidou,?®® the rule was reduced to oral evidence,
which widens the scope of the court’s discretion for ruling admissible improperly and illegal obtained
evidence.?®

In a recent case in the context of a trial within a trial, the district court judge ruled that the saliva
sample obtained without the consent of the accused to the purposes of a narcotest was inadmissible
as evidence, because the police totally disregarded the procedural safeguards to protect the rights to
the defendant’s self-incrimination. 27 The judge noted that according to Cypriot law the court has the
discretion to admit or reject unlawfully obtained evidence.?!® The judge referred to the application of
the right to non-incrimination in relation to the taking of samples of substances normally produced by
the body, such as saliva and cited the European Convention on Human Rights, stating that for the
ECtHR it is permissible to take samples of exhalation, blood or urine to the extent that it involves a
limited intervention in the physical integrity of the accused, and concerns substances that are normally
produced by the body, citing relevant cases.?’® The judge also quoted the Saunders judgment:?°

“The right not to incriminate oneself is primarily concerned, however, with respecting the will
of an accused person to remain silent. As commonly understood in the legal systems of the
Contracting Parties to the Convention and elsewhere, it does not extend to the use in criminal
proceedings of material which may be obtained from the accused through the use of
compulsory powers but which has an independent existence of the will of the suspect such as,
inter alia, documents acquired pursuant to a warrant, breath, blood and urine samples and
bodily tissue for the purpose of DNA testing.”

212 Cyprus, Law on Police (O repi Aotuvouioac Néuog tou 2004), 73(1)/2004, Art. 25.

213 Cyprus, Supreme Court (Avwtato Awkaothiplo), Anuokpartio v ABpaouibou k.a. 2004 2 AAA 51.

214 Cyprus, Supreme Court (Avwtato Awaotiplo), YoAdac (2003) AAA 353.

215 Cyprus, Supreme Court (Avwtato Awkaotfiplo), Anuokpatio v ABpaouibou k.a. 2004 2 AAA 51.

216 Charalambous, C. (2015) ‘H Mopavouw AndBsica upaptupio oto Kumplakd voukd ocuvotnue,
Papacharalambous, C. (ed.) Amodeiktikéc amayopevoetg otn rmowvikn 6ikn, Sakkoulas, Athens, pp. 92-95.

217 Cyprus, District Court, (Emapytakd Awkaotripto), AotuvoutkoU Atevduvtr Asukwoioag v. XXXXX Moulakitn,
case no. 23825 /1826, June 2020.

218 Cyprus, Supreme Court, Appeal Jurisdiction, (Avwtato Awkaotripto, avadswpntikr Sikatodoaoia), Parris v.
Anuokpartiac, (1999) 2 AAA 186, 5 May 1999.

219 Eyropean Court of Human Rights (1991) Saunders v. U.K., application 19187/91, 17.12.1996, paragraph 69
and European Court of Human Rights (2006) Jallon v. Germany (G.C), application 54810/00, dated 11.7.2006,
paragraph 104.

220 Eyropean Court of Human Rights (1991) Saunders v. U.K., application 19187/91, 17.12.1996, paragraph 69.
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“To Sdikaiwua va Unv VoxormolLel Tov EQUTO TOU, WOTOOO0, APOPA TTPWTIOTWE TO 0EBAOUO TNC
UE€ANONG EVOC KATNYOPOULUEVOU VA TTIAPAUEIVEL OLWITNAGS. ONMw¢ Eival KOIVWE KATAVONTO OTA
voulka ovotniuata twv ZupBailoucvwy Mepwv tng ZouBacnc kat aAdou, dev enekteivetal
TN XPron o€ OWIKEG SLadlkaolec UALKOU TToU UITopEL va armoKTnUel amod Tov KatnyopoUUEVO
UEOW TNG Xpnong umoxpewtikwv efouatwv alda Exel aveéaptntn umapén otn BouAnon tou
UTTOTTTOU, OMwG, UETaEL dAAwv, Eyypacpa mou amoktndnkayv cuupwva Ue evtaAua, deiyuata
avarmnvorig, aiuatog kat oUpwyV KAl CWUATIKOU LOTOU e okomo tnv eéétaon DNA”

The interviews provide important insights into the implementation of the rules and law in practice.

e The police officers’ perspective
Overall, the police officers interviewed consider that they fully comply and implement with the rules
that protect the accused from incriminating themselves. A senior police officer stated:

“The police implement the right to silence from the moment someone is arrested. There are
two possibilities, someone who comes in as a suspect or as an interrogated person without
being arrested who may be a suspect but is not to be arrested. If he or she comes to the police
station to be questioned, he or she will be informed according to the law what the police are
asking for and why he or she is at the police station and is given the relevant leaflet which
contains with the rights of the accused. The first thing that the police mention is that the
accused or interrogated person has the right to remain silent, that is, whatever asked, he or
she is entitled to say ‘I do not answer’, or ‘| want my lawyer’ and even during the interrogation
he or she can ask to be interrupted and to consult his/her lawyer. In some cases, he or she may
ask for his lawyer to be present. From the first moment, before the interrogation begins, the
police officer warns whoever is to testify that he or she has the right to remain silent. Before
starting any questioning or interrogation, we are obliged to give him or her the relevant form
to sign. Everyone who comes in is warned to be careful not to say anything that will incriminate
them, and this is also in the form we give them.”

“To Sikatiwua ot oLWMN EQAPUOLETAL QIO TNV MTPWTN OTLyUn, £av ouAAneUei. Eivat duo ta
EVOEXOUEVD, KATIOLOC TIOU EPXETAL UECA WG UTTOMTOC EITE WG OVOAKPIVOUEVOG XWPIC va
oUAAN@Uel, umopei va eivat vmonto¢ aAda va unv ivar mpog cUAAnyYn. Av €pdel otnv
aotuvouia yia va avakptdei, a mAnpopopnVei ue Baon twv vouwv to Tt {NTd N actuvoulio
Kol ylo moto AGyo €lvail O0TO OOTUVOUIKO TUNUO Kol TOU SIVETAL TO OXETIKO EVIUMO UE TA
Sikauwpuata. To MPWTO TPAYUN TTOU OVOAQEPETAL E(VaL OTL EYEL TO SIKaIWUAX TNG OLWITACG,
énAadn otibnmote pwtnei Sikatoutal va net “Sev anavrw”, nn “9éAw tov Siknydpo uouv” kat
OKOUO KOl KATA TNV SLAPKELX TG QVAKPLONG UIopel va {NTHostL va SlakoWel kal vo
oULBoUAgUTEl TOV SIKNYOPO TOU. Z€ KATTOLEC EPIMTWOELG UITOPEL va INTNOEL Vo Elval TapwV o
SLknyopo¢ Tou. AlO TNV MPWTN OTLYUN, TPV Vo EEKLVHOEL N OIVAKPLOY), OE OMOLO EPXETOL VOl
SWOoEL KATAYEoN, 0 AOTUVOULKOG TOU TTAPEXEL TNV TIPOELSOTOINCN OTL EXEL TO SKaiwWUA OTN
olwrn. lNpiv EektvioeL n omolavdNIToTE EPWTNON EIUACTE UTTOXPEWUEVOL VX TOU SWOOUUE TO
Evtumo mtou umnoypdpel. DAoL 600l Epyovtal UECA TTPOELOOMOLOUVTAL YLO VA EIVAL TTPOOEKTIKOL
ETOL VO NV TTOUV KATL TO OMOi0 Y TOUG EVOYOMOLNJEL, KL AUTH ELValL EMIONG OTO EVTUITO TTOU
Tou¢ divouue.”

The police officers interviewed concur that the Cypriot criminal justice system provides for adequate
protection of the accused from being forced to provide bodily sample, information, or personal data
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as a part of the rules against self-incrimination. However, there are differing views within the police
on the subject:

“In general, defendants are not obliged to provide information or evidence that could
incriminate them. The defendant has the right not to submit any documents. If the police know
and have evidence that the defendant is in possession of some documents relevant to the case
we are investigating, then the Police will seek a court order to investigate the defendant’s
home, or anywhere else to discover the document or the object or weapon used to commit a
murder. The police may also use Article 6.1 of the Criminal Procedure Code, which empowers
the inspector to issue an order that obliging the defendant to produce and submit a document
in his possession.?** According to the law, if the defendant does not produce the document,
then the defendant is violating the law.??> However, when questioned, the police inform the
defendant that he/she has no obligation to hand over anything at that time. All matters
pertaining to the computer password, phone number, email password etc are protected by the
right to confidentiality of telephone and other communication. The police need a court order
to examine the content of these types of communication. After the Police have a court order
and if the defendant refuses to submit these, then the police have the right to take the
information.”

“OL katnyopouuevol Sev UMTOXPEOUVTAL VO TTAPEXOUV TIANPOPOPIEC I} ATTOSELKTIKA OTOLYE(A
ou Ga pmopovoav va Toug evoyomolroouv. Exel to Sikaiwuo vor unv mopadwoel oUTE KoV
Eyypaa. Eusic w¢ aotuvouia Asttoupyou e e dAAo Tporo, av EEPOULE Kal EXOUUE UapTupia
OTL EYEL OTNV KATOXN TOU KATtola Eyypapa Ga EVEPYOOULE LUE KATTOLOV dAAOV TPOMO, TTOU LAC
Sivel to dikaiwua, eite o Byaouue diatayua oo To SIKAOTHPLO VLA VA KAVOULE EPEUVA OTO
OTtiTI, n} ormoudnmote aAAoU UmdpyeL EyYpago mou FEAOULE 1) AVTIKEIUEVO N POVIKO OmAo.
MrmopoUue va xpnouormotiooule to apdpo 6.1 tn¢ mowikng Sitkovouliag, To onolio eival uta
Slatayn n omoio UTTOYPEWVEL KATIOLOV, €4V EXEL KATIOLO Eyypago, va 1o mapadwoel.??
JUUQWVA UE TO VOO, av SeV mapabwoel Ta éypapa, napabidlet tov vouo.??* Ouwc, thv wpa
TG QVAKPLONG TTOU O KATNYOPOUUEVOG Elval urto cuAAnyYn, n actuvouia tov mAnpogopel otL
OeV EXEL UMOXPEWON va MAPASWOEL TO OTLONTOTE. X OYEON LE TOV KWOLKO MpooBaong tou
urnoAoytotn, tov apudud tnAspwvou, tov Kwolko mpooBaong email umdpyouv €L8IKEC
puBuioeig. Mo Fuata tnAswvwy, autd KAAUTTTOVTOL arto TO SIKOIWUA OTO amoppnTo ThHE
TNAEQPWVIKNAC EMIKOWVWVING KOl QITALTEITAL OTTWG 1 aoTUVOULa EXEL StaTayua Tou Slkaotnpiou
yla vo eE€TaOEl TO TEPLEYOUEVO, YwpI¢ TNV adela tou. Eav peta to Siatayua Sev ta

2

TapadwoeL, TOTE N AoTUVOULA EXELTO SIKAlWUN VO TOPABLACEL TOV YWPO TOU KAL VO TA TTAPEL.”

The police officers’ response on the right of the accused to refuse to provide blood, urine or DNA
samples or other data that may lead to self-incrimination illustrates a different emphasis amongst
them, a contradiction even. One senior police officer considers that the right against self-incrimination
does not prevent the police from getting vital information which require the accused’s collaboration
with the police, such as blood or urine samples or codes or pin codes. Interestingly, the senior Police

221 Cyprus, Law on Criminal Procedure, Cap 155 (O rtepi Motvikric Atkovouio¢ Népog, Ke. 155), Art. 6(1).

222 cyprus, Law on Criminal Procedure, Cap 155 (O nepi Mowvikri¢c Atkovouiac Népoc, Kep. 155), Art. 6(3). If the
person does not submit the document in his possession, he or she is liable to be sentenced up to 3 years
imprisonment or 1500 Cyprus pounds (2607.21 euro) or both.

223 Cyprus, Law on Criminal Procedure, Cap 155 (O rtepi Mowvikric Atkovouioc Néuog, Kep. 155), article 6(1).

224 Cyprus, Law on Criminal Procedure, Cap 155 (O repi Mowvikric Atkovopiac Noupoc, Keg. 155), article 6(3). If the
person does not submit the document in his possession, he or she is liable to be sentenced up to 3 years
imprisonment or 1500 Cyprus pounds (2607.21 euro) or both.
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officer considers the refusal to collaborate to provide such samples and data implies guilt, which
seems to contradict the right to silence and the protection against self-incrimination:

“Accused persons are not forced to give blood or urine samples or codes or pin codes, but if
they do not collaborate with the police the impression that will be drawn by the court is that
they are guilty. Only guilty persons will refuse to collaborate with the police.”

“O1 katnyopouuevoL Sev gival UOXPEWUEVOL va SWooUV EITE aiua gite oUpa ITe KWOIKOUG
aAda av bev ouvepyalovtal Ue THV aoTuvouia TOTE n evtunwon mou Sidetat oto Sikaotrplo
elvat ot elvat Evoyot. Movo ot évoyot € auvepyalovtal Ue TNV actuvouia”.

The same senior officer notes that the law on evidence and the Judges Rules contain safeguards which
provide that any infringements of the rights of the accused would lead to the acquittal of the accused.

“If an accused person gives self-incriminating evidence, the police officer must caution him
that it is self-incriminating and ask him if the evidence should be written down or not.”

“Eav €vac KatnyopoUUEVOC KaTd Tn SLAPKELA TNG avakpLonc SwaeL mAnpogopia mou tov
EVOYOTTOLEL, TOTE O AVAKPIVWV OTUVOULKOC TTPETIEL VA TOU TO UMTOSEIEEL Kl VoL TOV pWTHOEL QV
Ovtw¢ BEAeL va kataypapei.”

Another senior police officer underscored that there are no instances when defendants are obliged to
provide information or evidence that could incriminate them:

“There are no instances when defendants are obliged to provide information or evidence that
could incriminate them or that might be obliged to provide evidence that implies guilt. It is
impossible to oblige someone to present any document or information that may incriminate
him or her. If a computer is confiscated, it is not possible to force the owner to provide the
police with a password; however, the password can be broken with a court order. With the
DNA, it is possible, under certain conditions, to get a court order to oblige the defendant to
prove the police with DNA sample.”

“A€V UTLAPYOUV TIEPLITTWOELG KOTA TLG OTIOLEG OL KATNYOPOUEVOL UTIOXPEOUVTOL VO TTAPEXOUV
mAnpodopieg 1 amodelkTIKA oTolXela mou Ba pmopoloav va TOUG EVOXOTIOLOOUV | TIOU
evOEXETAL VA UTIOXPEWBOUV va TapEXOuV OMOSELIKTIKA OTOLXELO TTOU CUVEMAyOoVTaL EVOXH).
Eivat adUvarto va urtoxpewBel kAmoLog va mapoucLdost onolodnmote gyypado r minpodopia
TIOU WIOpPEL va Tov evoxAnoeL. EGv évag umoloylotig €xel kataoxeBel, Sev eival duvatdv va
avayKkaoeL Tov LOLOKTHTN va TapdoxeL otnv Aotuvopia évav Kwdiko mpooBaong. Qotooo, o
KWSLKOG MpooBacng propel va onaocsl pe Sikaotik anddacn. Me to DNA, sivatl Suvatov,
UTIO OpLopéveg TpoUmoBéoelg, va AndBel Siwkaotikr amodaon yla va UToxpewbBel o
evayopevog va anodeifel tnv Aotuvopia pe Selypa DNA.”

The fourth senior police officer interviewed was emphatic that under no circumstances the police use
any unlawful means of extracting information or testimony which are undermining the right to silence
to secure co-operation from the accused. The police officer nonetheless noted that there are other
means of getting such data from the accused:

“The police do not use any unlawful means of extracting information or testimony which are
undermining the right to silence to secure co-operation from the accused. Those who use the
right to silence are well-read because they know their rights very well. The police use neither
blackmail, nor any other method that undermines the right to silence. Defendants are not
required to provide information, or evidence, that could incriminate them. The right to non-
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self-incrimination does not prevent the police from gathering evidence to use the suspect’s
DNA or fingerprints. We get his/her fingerprints, without their permission, if they are suspects.
Regardless of whether the suspect choses to exercise the right to silence, if he/she was
identified on the crime scene, then we will use the evidential material gathered. However, all
the evidence legally obtained. If we deceive the suspect to obtain evidence, then it is evidence
illegally obtained. For example, we cannot treat the suspect to coffee and then without his or
her consent use his or her saliva, as this would be illegally obtained evidence.”

“H aotuvouio b ypnotwuomolel OmoOLOUCONTIOTE QUEULTOUC TPOTTOUC VO QTTOOTIAOEL
nAnpowopiec n paptupia yia va efaopadiost ouvepyaoio ualli TN QMO  TOUG
KO(TNYOPOULEVOUC TTOU VA UTTOVOUEUEL TO SIKaiwUA TNG OLwtr¢. Ekeivol mou xpnotuomnotouv
10 Sikaiwua ¢ owwmnic givat kaAa StaBaougvol ot yvwpilouvv moAU kadd ta Sikawuata
Toug. OUTe ekBiadouue, oUTe timota, gival Sikaiwud toug. Ol KATHYOPOoUUEVOL SV Eival
UTTOXPEWUEVOL VA TTAPEXOUV TTANPOPOPNON, 1 ATTOSELKTIKA OTOLYELQ, UAPTUPLKO UALKO mou Ga
uropovoav va tov evoyomotrjoouv. To Sikaiwua oty un avtogvoyomnoinon Sev eunodilet tnv
QOTUVOLLO OTTO TN CUYKEVTPWON ATTOOELKTIKWY OTOLYEIWV OTTO EPEUVA TTOU EKAVE OTTw¢ To DNA
N anotunwuata. llaipvoule Ta AMOTUNMWUATA TOU, YwpPI¢ THV ASELd TOU av Elval UMOMToc.
Aoyeta av enédeée 1o Sikaiwua TG OlWMNG, av tautomolndnke otn oknvn, tote Sa
XPNOLUOTIOU)O0UUE TO TEKUNPLO. [MPETEL OUWC VA MAPOUUE TA TEKUNPLA VOULUd. Av Tov
Eeyedaoouue TOTE ival mapdvouoc TPOMOC. AV UITOPOULE pLa TTAPASELYUN VA TOU KEPAOOUUE
KOUE KOl oV XPNOLUOTTOLIOOULE TO OaALo TOU SLOTL Eival MOPAVOUOC TPOTTOG TTOU TINPOUE TO
UAPTUPLKO UALKO.”

The same senior police officer interviewed gave a contradictory account about the accused person’s
obligation to provide the code of his or her computer, or mobile phone, or email password and blood
and breath-test sample:

“In some cases, for example, the accused is obliged to give the code of his or her computer, or
mobile phone, or email password. If the accused refuses, then we must find other ways to
check the content of the accused's computer, when for example we are investigating a case of
child pornography, the police will confiscate his computer or mobile phone. If the accused does
not provide us with this information, the police will try to get a warrant. If we have a case
where the accused is accused of driving under the influence of alcohol, and the accused refuses
to blow on the breathalyser machine, then we will try to prove using other evidence. If
someone is going to have an alcohol test and is injured in the hospital, we have the right to
take his blood to do a blood test to examine whether this person was under the influence of
alcohol or drugs.”

“JE KATOLEC TIEPUTTWOELG, YL TTAPASELYUX O KOTNYOPOUUEVOG UMoxpeoUTal vo SwaeL ToV
KwSLKO TOU UTTOAOYLOTH) TOU, TOU KILVNTOU TOU, TOV KWOLKO TOU NAEKTPOVIKOU TaxuSpoueiou
ToU. Av apvnOel TOTe mpénel va Bpouue aAAouc TpOmoucg va EAEYEOULE TO TIEPLEYOUEVO TOU
UTTOAOYLOTH] TOU KaThyopoUuevou, Otav yla mopddeiyua séetalouus umodeon maldikhnc
opvoypaiac vat So ToU KATACKW TOV UNTOAOYLOT TOU 1) To Kvnto tou. Tov kwdiko Ja uog
ToV MEL, av eV Lag tov 1iel, Ja SOULE MW UTOPOULE VO TOV TTAPOULE UE EVTaAUA. AV EYOULE
TIEPINTWON OMOU 0 KATNYOPOUUEVOUS KATNYOPEITAL OTL 06NYyoUdE UMO TNV EMNPELX HAKOOA,
KOl 0tUTOG OIPVEITAL va (UONEEL OTO UNXAVNUQ TOU OAKOTECT, TOTE QUTOC SLATTPATTEL AAAO
abdiknua. Av karrolo¢ 9o ToU KAVOULE AKOTEQT Kol £(ValL TPAUUATIOG OTO VOOOKOUELO, EXOULE
T0 SIKaiWUA VO TOU TTAPOULE QLA YL VA TOU KAVOULE avaAuon aiuatoc va SoUUE KaTd Toco
ATav KATw Ao tnv ennpela aAkooA rj ouctwv.”
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e Prosecuting lawyers’ perspectives

The prosecuting lawyers consider that, in general, there is compliance by the police on the subject and
that there are effective safeguards, given that that if there are any violations of the rules against self-
incrimination, the court at first instance, or on appeal must acquit the defendant. As a senior
prosecutor pointed out, the defendants are not obliged to provide information or evidence that could
incriminate them. The inspector who is in change must warn him about any information the defendant
volunteers may incriminate him or her before noting them down. It is for the court to decide if any
questions asked are such which if answered by the defendant, may incriminate him. The same applies
during the court procedure, if the defendant takes the stand in the witness box: the defendant may
ask for permission not to answer based on the argument that if they do so they may incriminate
themselves. If the court refuses such permission, the defendant may still refuse to answer, but may
risk his or her credibility before the judge. The defendant is not obliged to provide information or
evidence that could incriminate them. They are obliged to provide fingerprints but cannot be forced
to do so. Aside from lawful production upon request of blood, breath, or urine samples and bodily
tissues or other material obtained pursuant to a warrant or retained under a legal obligation, they are
not obliged to give their computer password, phone’s pin number, email password.

As an experienced prosecutor suggested, a defendant is not obliged to provide information or
evidence that could incriminate them, but there are special provisions for child pornography for
instance. In cases of child pornography, the police will get a court warrant and go to the suspect’s
house and take his or her computer. No password is needed as the police laboratory can break any
code or password. There is a procedure where the defendant is obliged to provide their fingerprints
and DNA. In these cases, the suspect fills out and signs the relevant forms that gives his or her consent
to get fingerprints and so on. If the suspect does not give his/her consent, the police have the right to
issue a decree, genetic material with saliva. If he or she does not want to, they can force him/her if
there is a court order. The same applies for fingerprints.

e Defence lawyers’ perspectives

Defence lawyers interviewed were critical of the methods used by the police to extract information,
including threat of violence, misleading information and promises, even physical force in order to
extract a confession out of a suspect. They noted that the accused are not obliged by law to provide
passwords or pin numbers to the police, as this information can either be handed consensually or be
sanctioned by the Court. As one experienced defence lawyer started:

“You understand that the police use different methods to extract a confession. We did have
cases in the past, where a person for example admitted to committing an armed robbery. |
believe he was prosecuted and tried and then it transpired that the robbery was committed by
someone else. However, these instances are rare.”

«KatadaBaivete 0Tt n aotuvoulia ypnotuomolel Stapopetikés uedodoug yia va eéayayet
ouoAoyia. Eiyaue vnodéoeic oto noapeAddov, omou eva atouo napadexdnke ylo mapadeyua
ott biénpae évomAn Anoteia. Miotevw Ot Stwydnke kal SIKAOTNKE KAl OTH OCUVEXELX
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artobeiydnke ott n Anoteia SitampayxBnke oo kamotov aAdo. Q0TO00, QUTEC OL TTEPLTTWOELS
elvat onavieg.”

There are procedural safeguards regarding the use of search warrants, for instance for an accused
persons’ obligation to surrender to the police their server, or documents that can incriminate them.
As one experienced defence lawyer suggested, if there is a search warrant, accused persons may be
obliged to surrender to the police their server, or documents that can incriminate them. They are not
obliged to give pin number of password but, to be honest nowadays, the police can still decodify and
access them without a pin or a password. The search warrants must be specific to include all the
equipment which the police seek to search.??®

The law is clear, according to a defence lawyer that the accused are not forced to give blood or urine
samples or codes or pin codes, but the police consider this as a refusal to collaborate, something which
implies guilt in the police officers mind.

Another experienced defence lawyer stated that the accused are not obliged to provide any
incriminating data. Accused persons are not obliged to give any evidence that can incriminate them.
In some cases, it may be possible to secure a court order to force an accused person to give such
evidence:

“The evidence is usually a confession or sometimes real evidence. ‘Let me show you the gun’,
‘let me show where the money is’ and things like that. In most cases | have dealt with the
defendants who provided the evidence consensually.”

“Ta amodeiktika otolyeia eival ouvidwe uta opodoyia 1 LUEPLKEC (POPEC MPAYUATIKA
artobeLkTIkd otolyeia. ‘EmitpeYte pouv va oac deiéw to omAo’, ‘enttpePte uou va Seiw mou
elval ta xypnuata’ Kol TETOLA MPAYUATA. STIG TEPLOCOTEPEC TEPIMTWOELS EXw aoyoAnJei ue
TOUG KQTNYOPOULEVOUG TTOU TIAPELXQV TAl AITOSELKTIKA OTOLYELQ CUVOLVETIKA. “

One experienced defence lawyer stated that whilst the accused are not obliged to provide any
incriminating data, the police often use crooked methods to obtain such data:

“I cannot think of any instances where they have to provide anything to the police. Accused
persons are under no duty to surrender anything including objects or blood or even an object
they have touched unless they do so voluntarily. The police however find way to sidestep this
without being seen, for instance they can take a cigarette end and send it for DNA testing and
then claim that the accused person voluntarily gave it to them. In their effort to get to the
truth, they become overwhelmed by a police mentality that the accused is guilty, and they
think they must find ways to convict him, exercising pressure which is either borderline or
infringes rights.”

“Aev UIMTOPW VOl OKEQTW TTEPITTWOELC OTTOU TIPETIEL VA MOPEYOUV TimoTa otnv aoctuvouia. Ot
KatnyopoUuevol  Sev  EYouv  Kauio  UTTOXpEWON vo  aApadwoouv  OTLONTIOTE,
OUUTTEPIAQUBOVOUEVWY QVTIKEIUEVWVY N QIUOTOC 1] OKOUN KOl EVOG QVTIKELUEVOU TTOU EXOUV
ayyiéel, ekTO¢ €av TO KAVOUV OlkeloBeAwS. Qotooo, n aotuvouia Bplokel TPOmo va To
TaPAKAUYEL YWPIC VO TOUC TILAOOUV, YLa TAPASELYUA UTTOPEL VA TTILACOUV TO TOLYAPO KAL VA TO
oteidouv yia eé€taon DNA kal atn CUVEXELX VO LOYUPLOTOUV OTL O KOTNYOPOULEVOG TO ESwWOE
OLKELOVEAWG. STV MPoonadeld ToUC va QTAoOoUV atnv aAndela, OUVETAPUEVOL QTtO TNV
QOTUVOULKI) VOOTPOTTIQL OTL O KATNYOPOULEVOC EiVal EVOYOC KOl TTLOTEVOUV OTL TPETEL Vo Bpouv

225 |nterview with experienced defence lawyer, 9 March 2020.
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TPOTIOUG VO TOV KaTAOIKAOOUV, aOKWVTAG mieon mou elval €ite oplakn eite mapabBialet
Sikawwuoata. "

Whilst the accused person is under no obligation to provide any of these, the police can secure an
order to lift the confidentiality of personal data under conditions and subject to permission from the
Attorney General.??® There are new challenges with Covid19, as an experienced defence lawyer
mentioned.??’ The alcotest is obligatory, because drinking and driving is a threat to other drivers too
and this weighs more heavily, but “blood and urine samples may be an issue if we have a law setting
mass anti-Covid 19 vaccinations obligatory and | am not sure if the obligatory vaccination will be

lawful.” 228

d. Right to remain silent

The police officers interviewed claim that the police fully respect the right to remain silent and when
exercised this has no negative impact on the accused, as it is for the prosecution to prove guilt. As a
senior police officer stated:

“If an accused person chooses to remain silent, this will not be held against him. Nowadays it
is common for lawyers to advise their clients not to talk and there is nothing we can do. It is
unlawful for police officers to try and put pressure on an accused person that silence will count
against him. Police officers are professionals and experienced and they know better than to
put pressure on accused persons to give testimony if they do not want to. There are police
officers who do not do their job well. It is a tiny percentage but there are such cases. 99% of
police officers do know their job but we cannot say that 100% of them know their job.”

«Edv évac katnyopouuevoc emAééel va mapaueivel olwnnAog, e Ja Exel kauia ouveEnela
gvavriov Tou. Znuepa givat ouvnOeg yla toug Stknyopous va cuuBouAeuouy TouG MEAATES
TOUG va NV TTOUV TITTOTE Kot SV UTTOPOULE VA KAVOUUE TIOTA yla auTo. Elval mapavouo yla
TOUG OlOTUVOULKOUG VA TIPOOTIAG 00UV VO OlOKNHOOUV OToLadNTIOTE TiEon Mavw O EVav
KOTNYOPOUUEVO Ylo VO UOPTUPNOEL 1) Vo MEL oTLONTIOTE Aéyovtac Tou OTL N owwrn tou Ja
Aettoupynoet evavtiov tou. Ot aoTUVOULKOL SLFETOUV TOV ETTAYYEAUATIOUO KoL EIVOL EUTELPOL
yla va yvwpilouv KaAUTEPA QItO TO VO (OKHOOUV TIIECN OTOUG KOTNYOPOULEVOUS yla Vo
katadéoouv eav Sev to BéAouv. Mrmopei va untapyouv BEBata opLougvol aoTuvoulkol mou Sev
kavouv T S0UAELd Toug kaAd. Eival éva eAdxtoto mooootd, aAAd UTApYOUV Ko TETOLEG
nepntwoel. To 99% twv aotuvoulkwvy pyvwpilouv ™ Souldela toug, aAda Sev umopouue va
mouue ot to 100% amd awtoug yvwplilouv tn SouAetd toug.”

As another senior police officer noted:

"The right to silence is fully enforced, as defined in the amendment that took place in 2018,
which provides that the suspect’s right to remain silent and the right against self- incrimination
is protected. The accused has the right not to say anything. As a police force, we fully
implement it: If someone comes in for questioning and tells us that they want to exercise their
right to silence, this is perfectly respectable. The police will try to secure any other testimony
and evidence to be presented in front of the court. The accused will be informed of his right to
remain silent immediately after his or her arrest in a language that is understood as well as

228 |nterview with experienced defence lawyer, 18 May 2020.
227 |nterview with experienced defence lawyer, 18 May 2020.
228 |nterview with experienced defence lawyer, 18 May 2020.
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other rights that are protected: The accused has the right to access to a lawyer, legal action,
the right to remain silent, the right not to self-incriminate, the right to access to persons of
choice. We also have a list of the rights of the accused, which the police make available to
them at the detention centres and the police stations. This is available in about 8 languages.”

“To Sikaiwua NG LW EPAPUOLETAL TANPWS, OTTWC OPIIETAL KAl UECH OTNV TPOTTOTTOINON
mou umnpée to 2018, 1o Sikaiwua TG oLWINS Kol To SIKAIWUA TNG N QUTOEVOXOmoinang
Slao@aAileTal oToV UTTOMTO 1] OTOV KATNYOPOULEVO. Exel To dikaiwua va unv met oTidNmoTe.
Q¢ aotuvouia to eQapudlovue amoAuTta. Av EpTEL KATTOLOG YL AVAKPLOI KOL LOIG TIEL OTL DEAEL
va epapuocel o Sikalwua tNe olwmng, auto eival amdAvta oeBaoto. H aotuvouia da
npoonadnosl va eEacpalioel onoleadnmote dAAeg uaptupliec Exel, ot omoiec Ba tedouv oto
Sikaotrpto. O katnyopoUuuevog Ba evnuepwUel yla to Sikalwua Tou ot OLWITH dUECWCE UETH
™v oUAANYN tou og yAwooa mou eivat katavontr, onwe kat yio aAda dikatwuata. Oa tou
g€nynvei ott éxel Sikaiwua mpooBaaong o Slknydpo Tou, VoULKn aywyr, To Sikaiwua tne
olwrng, To Sikaiwua TS Un evoyormoinoncg, to Sikaiwua tn¢ mpooBaocnc o€ MPOowna the
emAoyrc tou. Emiong €xouus €va KAtdAoyo UE T SIKOULWUATY TWV KOTNYOPOUUEVWY, TOV
onolo Toug¢ OIVOUUE KOl EVNUEPWVOVTAL, TIOU UTIAPXOUV OTA KPATNTAPLY KOl OTOUG
aotuvoutkouc otaduouc. O katadoyocg Statidetal o 8 yAwooec nepinouv.”

Prosecutors noted that invoking the right to silence is a matter that is often in issue in court cases. As
one prosecution lawyer noted:

“The right to remain silent is not something we encounter often in the course of the judicial
procedure. Usually the accused will either plead guilty or will give evidence to prove their
innocence. The possibility that they will remain silent and not offer evidence to support their
not-guilty plea is rather remote. The prosecution carries the burden to introduce evidence to
prove its allegations. After the prosecution completes the presentation of its case, the court
will decide on the evidence before it. Silence does not create a presumption of guilt, but it could
mean that the accused person misses an opportunity to explain his innocence in the court.”

“To bikaiwua otn olwmnn v eival KATL TOU OUVAVTOUE OUXVA KOTA TN OLUPKELA THC
Sikaotiknc Sdtadikaoiac. Zuvidwe o katnyopouuevos eite Ba napadexdei evoxn eite Ga
UeAnoet va Swoel paptupia yia va amodeilel tnv adwotntd tou. H mBavotnta v mopaueivel
OLWITNAOC KaL va LNV TTPOCPEPEL AIMOSELKTIKX OTOLYELA YLt va UTTOOTNPIEEL TNV EVvoun EvoTaon
Tou gival paAldov amouakpucuévn. H ewoayyedia pépet to Bapog va eloaydystl amodeIKTIKA
otolyeia yia va armoSeiéel TOUG LOYUPLOUOUG TNG. AQOoU 1 KXTNyopoUuaa apxr oOAokAnpwaoeL thv
napouvaciaon tn¢ unoBeornc tng, to Sikaotnpio Ja amnopacicel otn Bacn TwV AMOSEIKTIKWY
otolyeiwv mou Exel evwmiov tou. H owwnn bev dnuiovpyel tekunpio evoxng, oaAra da
UITOPOUCE VO ONUALVEL OTL O KXTNYOPOUUEVOC YAVEL TNV EUKALPLA VoL EMEENYHOEL TNV afwOTNTA
Tou oto Sikaotrpto.”

Prosecutors note that the law clarifies that the right to silence must be respected at every stage of
interrogation until the court, and that in general, both the prosecution and the judges respect this
principle. As a senior prosecutor noted:

“We, as prosecuting authorities, must respect the right to silence from the stage of
interrogation to the court. The jurisprudence tells us that we cannot take it into account. The
judge is not entitled to take this into account and infer guilt from the fact that the defendant
exercised his right to silence. There is a case law that it is his right, the judge cannot even
comment on it.”
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“EuEic we SLWKTLKEG apyec opeilouue va oeBouaote 1o dikaiwua otn olwrnr ard 1o otadlo
NG avakpLong uexpt to Sikaotnpto. H vouoldoyia pac Aéet ot dev umopeic va to AdBeig unoyn
oou, bev Sikatoutal o Sikaotrc va AdBeL uroyn Tou aUTO TO MPAYUX KoL va TIEL OTL yLa Vo
UEIVEL olwmnAdg, ptaiel. Yriiapyet vouodoyia ott eivat Sikaiwua tou, Sev unopei o Stkaotrc
oUTE KAV va To OYoALdoeL.”

Prosecutors stated that they know various cases where there had been a violation of the principle and
resulted in the eventual acquittal of the defendant. As a senior prosecutor mentioned:

“The Police must warn the suspect that he or she has the right to remain silent from the
moment they will ask him or her to give testimony. | know of an arson, where the accused said
something before testifying and from what he said, the prosecution concluded that he was the
one who did the arson. He was sentenced at first instance but was acquitted on appeal. The
appeal court stated that they could not use what he had said before he was warned about his
right to remain silent. This is well respected in Cyprus.”

“H actuvoulia opeidel va mPoeLdOMOLOEL TOV UTTOMTO OTL EXEL TO SIKAlWUA OTN OLWTTH ATt TN
otiyun mou Ja tou mapouv katadeon. ZEpw pia vTOYean EUNMPNOUOU, OMOU TIPLV VO TOU
TIAPOUV KOTATEON KATL EITTE, ATTO UTO TO KATL TTOU EIMTE CUUTTEPAVAVY OTL EKEIVOG EIVOIL TTOU
EKQVE TOV EUNTPNOUO. Evw mpwTodika KatadIKAOTNKE, TO EPETELO TOV andAdaée kat eire nwc
OEV UITOPOUV VA XPNOLUOTTOLNO0UV QUTO TTOU EITTE XWPIC Vo TOV TTPOELOOTTOL)OOUV OTL EXEL
Sikaiwpua otn olwmni. Auto to epapuoloule kaAda aotnv Kumpo.”

Prosecutors recognise that what happens in practice and what is said orally, which is not recorded and
is difficult to evidence, may be quite different from what statute books and the law require. One senior
prosecutor stated that s/he was told by an accused that he was severely beaten by the police:

“It is not lawful to give warning a defendant that their silence will be taken into account during
proceedings, it amounts to putting pressure on him/her to give evidence. However, what is
said orally is another story; often the police would tell the accused that their cooperation would
certainly help their case. In one case, | was told by an accused who was accused of drug use,
that he was severely beaten by the police.”

“Aev gival vouluo n aotuvouia vo A€l oTov KATNYOPOUUEVO OTL n olwmn tou da Angdei
unoyn kata t Stdpkela tne Stadikaoiag, ooduvauel ue mieon oto va dwoel uaptupla.
Mpopopika ta Aéve, Aéve moAAd, onwe to OTL N cuvepyaoia Le TI¢ apyEc Fa o SLEUKOAUVEL,
ToU¢ TEloUV Olyoupd. ST VOPKWTIKA EEpw OTL umapxel kat EUudo. Mou eine évac
KOTNYOPOULEVOC YLO VOPKWTIKA OTL EUAokomnOnke aypla amo tnv actuvouia. .”

Defence lawyers claim that in most cases silence is not seen as admission of guilt, but this is not equally
applied to all. One defence lawyer substantiated this by comparing two cases. On the on hand s/he
referred to a case of an accused with migrant background and on the other to a case of a high-profile
accountant; both claimed the right to silence before the same police inspector. In the case of the
former, the police inspector reasoned that the right to silence invoked was indication of guilt, whilst
in the case of the latter he considered it to be reasonable:

“Silence is not seen as admission of guilt and this is largely complied with in most cases. But
again, it has to do with who you are and what you are up against. | once had a client who was
a migrant. He had been accused of assaulting his wife and he claimed his right to remain silent
during police investigation. Another client of mine, who was a high-profile accountant charged
with money laundering, also claimed the right to remain silent. The investigating police officer
was the same in both cases. In the case of the migrant accused person, the police officer argued
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that the accused refused to give testimony because he was guilty. In the second case, the police
found it is reasonable for the accused not to say anything because the matters at stake were
complicated”.

«H ownn bev Gswpeital ouoloyia evoyri¢ kat autd oe ueyado Baduod tnpeital otig
TIEPLOOOTEPEC TTIEPITTWOELS. AAAQ Kol TTAAL, QUTO EXEL VA KAVEL LIE TO TTOLOG E(0AIL KL LIE TTOLOV
gioal avtiuETwitog. Kamote eiya évav meAdtn mou ntav Uetavaotn. Eiye katnyopndel yia
eni¥eon otn yuvaika Tou Kol Loyuplotnke To SIKaiWUd TOU OTN OLWTTH KATA TN SLApKELA TNG
aoTUVOULKNC Epguvag. Evag aAdog meAatng pou, o omoio¢ NTav Evac yvwatoc AoyLoTrC Tou
KOTNYOPEITO yLa VOULLIOTTOINGN E008WV QITO MAPAVOUEG SPACTNPLOTNTES, LOXUPLOTNKE ETTIONG
T0 Sikaiwuo va mopoaueivel olwnnAog. O avakpitng aoTUVOULKOC HTav o (5Log kat otic dUo
TIEPUTTWOELG. TNV TIEPINMTWON TOU KATNYOPOULEVOU UETAVAOTH, O QOTUVOULKOG UTTOOTHPLEE
OTL 0 KaTNyopoULEVOC apvnInke va katadeoel eneldn nrav évoxoc. 2tn Seutepn unodeon, n
aotuvouia EKpLve OTL gival AOYIKO YLt TOUG KOTIYOPOUUEVOUG VO LNV TTOUV TImoTa ENELON T
ntnuata ou StakuBevovtav HTav NEPIMAOKA».

Irrespective of any disputes about possible factors that distinguish one case from the other, in law
there must never be inference of guilt when the accused invokes the right to silence before conviction
by the court.

Defence lawyers suggest that the way the police ask the questions is problematic. They claim the
police often would ask questions without providing the necessary context or providing the proper
warning about whether the persons questioned are suspects or the potentially incriminating
implications of the accused’s answers. As one experienced defence lawyer stated:

“The police often tell suspects “what have you got to say?” without explaining that in fact they
do not have to say anything. The non-legal person facing a police officer feels that he or she
has to say something, and the police will write down everything they say and can use it against
them. The police need to explain that silence does not mean guilt. We as lawyers must have
time and means to speak to our clients before the police has the chance to take testimony. The
right to remain silent is only explained to suspects once the police has secured all the testimony
it required and has completed its investigation.”

“H aotuvouio cuyva AEEL OTOUG UMTOMTTOUGC «TL EXETE VA MEITE; » YWPIC va ToUC eENyNoeL OTL aTNV
TPAYUATIKOTNTA SEV XPELAIETAL VA TTIOUV TImOTA. ATOUO XWPIG VOULKN KATXPTLON TTOU EXEL VAL
QVTIUETWITIOEL EVOV AOTUVOULKO TILOTEVEL OTL MPEMEL v IeL katl. Kat BeBaiwe n aotuvouia da
ypawetL 6Aa 6oa TouV Kol UITopouV va xphotluormotnGouv evavtiov Touc. H aotuvouia mpenet
va €nynoet otL n owwmni Sev onuaivel evoyr). EUEIC we SLknyopoL MPETEL Vo EXOULE XPOVO Kol
UECQ Yla va UIANCOUUE UE TOUG MEAATEC LAC MTPOTOU N AOTUVOUIX EXEL TNV Eukalpia va
kataOéoel. To Sikaiwua va napaueivel olwnnAog eényeital uovo oToug UTMOMTOUG UOALS N
aotuvouia eéao@aldioel OAEG TIG UAPTUPIEG TOU QTIAUTOUVTAL KAl OAOKANPWOEL THV EpEuva

n

me".

e leakages to the Media

The position of the police is that there are no deliberate leakages to the press, but they do admit that
there are instances where there are police leakages. As one senior police officer stated:
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“We do not deny the possibility of a police officer leaking something, but in my experience
from my position, most of the time the issues revealed are wrong. In any case, the presumption
of innocence is not affected as far as the course of justice is concerned: the court will decide
based on the facts and on what the evidence contained in the file before it. In theory, this
applies to all. However, when it comes to members of the security forces and especially the
police, there is a negative approach, as illustrated in o case of aserial killer, - the media and
the public consider them guilty without even going to court.”

“Aev apvoULAOTE TO EVOEXOUEVO KATIOLOG AOTUVOULKOC, va SLappeUOEL KATL, OUWE EYW EXW
SLamIoTWoeL amo tnv Jeon Uou €6W OTL TIC TTIEPLOOOTEPEC POPEC {NTHUaTa Tou BAEmouv To
QOW¢ t™N¢ dnuoototntac ivat Aaviaouéva. AAAa av WAOULE yLa TO TEKUNPLO THE adwoTNTAC,
evwriov tou Sikaotnpiov mapouoialovral ta dedouéva, ta omola UMAPYOUV UECA OTOV
QakeAo. AnAadn n HOPTUPLKN TOU QVAKPLON KoL ) HOPTUPLO TTOU UTTAPXEL EVAVTIOV TOU KAJe
npoowrnou. To (bLo LoYUEL Kal yla TOUG AOTUVOULKOUC OTav Bpiokovtal katnyopouuevol. Exw
TNV EVIUNWON MWCE UTTAPXEL ULA APVNTIKN UETAXEIPLON OTAV TTPOKELTAL VLo UEAN TwV SUVAUEWV
aopadeiac, yia apadeiyua os pio untodeon evog katda cuppon boAopovou, — epooov Ta
MME kot To Kotvo Jewpouv OTL gival EVoxol xwpic kav va mave Sikaotnpio.”

The police officers deny that the police deliberately leak information to the media. Defence lawyers
however maintain that it is standard police practice to catch the accused in good spirits, and then try
to gain their trust to trick them to provide information that may incriminate them. The police officers
interviewed concede that there may be occasional police leaks, but these are not officially sanctioned.
A senior police officer interviewed stated that the police implement its own regulations which prohibit
any leaks to the media, and it is under a strict duty to do its job properly. He considers that “the police
have nothing to do with what the media presents”. As far as the police is concerned, the regulations
are complied with, so that the case can stand in court and “whatever else is happening has nothing to
do with the police.”??*

A senior police officer underlined the difficulties in keeping information confidential in a small-knit
and rather closed society whose small size means that there are family and social networks which
disclose information that is meant to be confidential. Information about the accused inevitably
circulates informally and this cannot be controlled by the police:

“The biggest challenge in a society which is small and rather closed is for the Police to do our
job as quietly as possible. We try not to make statements. However, because our society is
rather closed, the mainstream media and the social media may circulate news that we as
police have not heard from the police investigating the cases. For example, something happens
in the region of Famagusta which is on the websites and the police find out much later. You
must not assume that it is the police who leak or make revelations. There are so many people
around, it is not just the police. There are relatives, friends, some neighbour, or a passer-by
who may call a media outlet; it is not always the police. Our society is small, and one can easily
see that a neighbour was arrested, and he or she will call a journalist he or she knows to ask
about the matter. The journalist will then ask the police to verify. This is happening all the
times, and these are things the police cannot control.”

“H ueyaAUtepn mpokAnon eival OTL eMeLdn n kowwvia Hac eivatl oAU ULKPR Kol KAELOTH, va
KavouLE TV SoUAELd pac 6oo mio adopuBa yivetal yia va unv dnULoupyoUUs omoLovanmote
npoBAnua otov omotovdnmote. MNpooradouue va unv kavouue dSnAwaoelg. AAAd eneldn ivoat

229 |nterview with senior Police officer, 19 May 2020.
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KAeLoTr n Kowvwvia pog, ta HEoa UAllKNG ETILKOVWVIAC Kol Ta UETA UalLkNc Stktuwaonc, nén
KukAoopoUv el6noelc mou €ueic ot (Slol ol aotuvoulkoi Sev akOUOQUE artd TOUC
aotuvoulkouc mou Slepeuvouv tnv unodeon. Ma napadelyua Umopel va EYve KAtL otnv
Auudywoto kat va ta Badouv otic LoTOOEALSEC Kat EUEiC TTOAU apydtepa va to uadouue. Mnv
T0 Jewpeite OTL €lva N aoTUVOUI TTOU QITOKAAUMTEL OTL YIVETAL. YITAPYEL TOOOC KOOUOGC YUPW,
bev eivatl uovo n aotuvouia. Yriapyouv cUyyeVveic, @idoy, nj évag yeitovag n mepacTikoc: Sev
elval n aotuvoulio mAVTA TOU KAVEL TETOLEC QUTOKAAUWELG. Elval UKpn N KOWVwVIo LOC Kot
UItopel eukoAa karmotog va St éva yeitova mou €xet oUAAN@UEl kat Yo tnAepwvroeL o€ va
YVwoTo Tou Snuoctoypapo. Stn cuVeEXELa o dnuoatoypdpoc Ja Intriost emtBeBaiwan and tnv
aotuvouia. Auta oda yivovtat kot n aotuvoulia Sev unopel va ta eEAéyéel avta ta npayuata.”

Prosecutors consider that the role of the media adversely affect the presumption of innocence by the
way they defame and bully the accused even before they are charged and convicted. However, they
do not consider that this affects the criminal procedure itself. As a senior prosecutor noted:

“One of the biggest challenges in relation to the presumption of innocence, particularly in
social media is media bullying. At a societal level, we have a problem here, but | think our
judicial system does not have serious problems in this area.”

“Mia amo TG LeyaAUTEPEG TPOKANOEL O OXEON UE TO TEKUNPLO TNG abwotntag ival n
Stamounevuon and péoa LallkAG EVNUEPWONG, KUPLWE oo Ta HETA KOWVWVIKN G SIKTUWOoNCG. 2
eninedo kowwviog €xouvpue MPOPANUA, aAAd voullw OTL To SIKACTIKO pog cuotnua Segv
QVTIPETWTTlEL coBapd tpoPBANUATA OE AUTOV TOV TOUEQ”.

Defence lawyers dispute that the police do not deliberately leak such information. They claim that
the press announcements are usually such that they confirm what its already in the public domain
about the accused, therefore they are sanctioning and reinforcing what is, in many occasions, a public
utterance of guilt before the trial is over. As two experienced defence lawyers noted,?° during a recent
case, where a peace demonstrator was arrested, the media initiated a vicious attack on the accused,
alleging violence against a soldier. The Minister of Justice, the Minister of Defence and the police then
affirmed and proceeded to give public assurances via the media that the culprit is arrested and will be
“punished in an exemplary manner”, which amounts to a violation of the presumption of innocence.?!

A defence lawyer aptly noted that we live in the age of the social media and leaks are very much part
of the flow of news which reproduce news over and over again. This process creates a spiral of
dependencies, reproductions of news and various influencers, who are in practice legally
unaccountable:

“In the age of the social media, a post can be sponsored with very little money and remain
at the top of the newsfeed. You can reproduce it, promote it, and share it thousands of
times. It can be recruited by an influencer and made to last longer. It used to be said that a
scandal lasts for three days. Not anymore. This was true when we had one newspaper and
one radio. On the Internet and on social media, there is no right to be forgotten. Next year,
Facebook will remind us of what we did last year. So, when influencers in 2020 see the
action from 2019, they will wonder where this case lies. And because our justice system
takes five years to issue a decision, and the accused will not have been tried by the

230 |nterview with defence lawyer, 9 March 2020; Interview with defence lawyer, 18 May 2020.
B! nterview with defence lawyer, 9 March 2020; Interview with defence lawyer, 18 May 2020.
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following, the influencer will think, 'Let me put this back into the public eye," and the title
will start running and playing again.”

“ITnV eMoxN TWV HECWV KOWWVIKNG SIKTUWONG, HLa €idnon pmopet va mpowBdnBel pe éva
TIOAU UUKPO QVTITIHO KOl vo BploKeTaL TAvTa w¢ mMpwTn £(6non otnv pon Twv eL8AoEwWV.
Mrmopel KAmoLog va TNV avamapayel, va thv mpowbnoeL koL va tTnv polpaotel XIALASeG
dopgég. Mmopel va tnv emotpatelosl évag tvdAougvaep Kal va tng dwoel dtapketa. Maild
£heyav OtL £va okavOaAo Slapkel Tpelg pEpec. OxL MALov. AuTo loxue Otav ElYOE LOVO L
epnuepida kat éva padlodwvo. ITO VTEPVET KAl OTA PECA KOWWVIKAG Siktuwong dev
UTIAPXEL oUTE To Sikaiwpa otn ARBN. Tov emdpevo xpodvo 1o Facebook Ba pag Bupiost Tt
KAVOLE TOV T(poNnyoUEevo Xpovo. Etol otav o vdAouévoep to 2020 deL tnv 6pdon Tou amno
to 2019, Ba avapwtnBel mou Ppiloketal aut n umobeon. Kat emeldy to ocvoThua
Slkaloouvng Hog Xpelaletol TEVIE XPOVIA yla va ekSWOoel o amodaon, Kal o
Katnyopoupevog Sev Ba mpoAdBel va SIKAOTEL LEXPL TOV EMOUEVO XPOVO, O LVPAOUEVOEP
Ba okedtel ‘ag To Ogow Kal mAAL otnv dnuoatotnta’ kot Eavapyiletl o TITAOg vo TPEXEL Kall
va avamnopaystal.”

e. Discussion of findings

The right to remain silent

The police officers interviewed maintain that the police respect and fully implement the right
to silence and that it is standard police practice is to caution the accused or interrogated
persons and to inform them that they have the right to remain silent. All the police officers
also note that before starting any questioning or interrogation, the police are obliged to give
the accused the relevant form which contains the list of their rights and this is signed by the
accused.

Prosecutors consider that in most cases the caution pertaining to the right to silence and the
rules against self-incrimination are observed by the police. The defence lawyers can bring any
police violations to the court’s attention during the trial. They consider that that there are
safeguards to ensure that if the necessary information is not given to the accused person, then
the testimony given to the police is likely to be deemed unlawfully obtained and the Court
may render such testimony inadmissible. In such a case, the accused person is acquitted,
unless there is independent testimony or other evidence that incriminates him or her. The
prosecutors stressed that the prosecuting authorities are obliged to respect the right to
silence from the stage of interrogation to the court. In Cypriot law the judge cannot take into
account the silence of the accused to infer guilt, therefore it is in the interest of the
prosecution that the rules regarding the caution, the right to silence and the rules against self-
incrimination are fully observed at all stages, otherwise they risk acquittal at trial or on appeal.
Prosecutors however recognise that there are numerous instances where the rights of the
accused are infringed, and this is apparent by the cases where the defendants are acquitted
as a result. They consider that this is largely the result police practices and attitudes which do
not always respect human rights. Prosecutors, whilst expressing that they always respect the
presumption of innocence, they seem to think that they have a limited role in enforcing the
presumption of innocence. They see their primary task to secure conviction based on the
evidence before them.

Defence lawyers advise the accused to exercise their right to silence during police questioning.
Whilst the Court will generally respect the right to remain silent, there are problems often at
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police stations where there is pressure of the accused to make a statement. Defence lawyers
consider that the police would often delay in informing the accused as to whether they are a
suspect or fully explaining their rights. They note that the police will inform the suspect about
the right to remain silent but only when the interrogation formally begins and after the initial
questions are put to the suspect. The police are unlikely to inform suspects of their right to
remain silent immediately upon apprehension.

The right to remain silent and not to incriminate oneself shared with the accused

The Directive 2016/343 is transposed of the Cypriot law, but it is uncertain whether this has drastically
changed the police practices on the ground. The police claim that it is now a standard police practice,
which is fully properly implemented, to inform the accused of the right to silence and not to
incriminate oneself, but defence lawyers strongly dispute it as whether the information is properly
shared. Recent cases in court suggest that there are still violations. There is ample room for
improvement.

Self-incrimination

In general, the right to silence forms the basis of the presumption of innocence, along with the rule
that it is for the prosecution to prove beyond reasonable doubt. This is affirmed by Cypriot caselaw
which stresses that the Prosecution bears the onus of the burden of proof, therefore the right to
silence is the core of this. The police officers interviewed consider that they fully comply with and
implement the rules that protect the accused from incriminating themselves. The answers of the
police officers however interviewed suggest that in practice there is confusion and there are
inconsistencies in the application of the principle in practice. Some police officers state that the
accused are not obliged to provide any data or bodily samples which may incriminate them, whilst
others claim that they are obliged to do so. The police officers interviewed gave a contradictory
account about the accused person’s obligation to provide the code of his or her computer, or mobile
phone, or email password and blood and breath-test sample.

The prosecuting lawyers consider that in general there is police compliance and that there are
effective safeguards, given that that if there are any violations of the rules against self-incrimination,
the court at first instance, or on appeal, must acquit the defendant. The prosecuting lawyers however
do recognise that there may be infringements, but these are the result of police established attitudes
and culture which are difficult and slow to change.

Defence lawyers interviewed provided a different perspective. They were critical of the methods used
by the police to extract information, including threat of violence, misleading information and
promises, even physical force to extract a confession out of a suspect. They noted that the accused
are not obliged by law to provide passwords or pin numbers to the police, as this information can
either be handed consensually or be sanctioned by the Court.

On the right to remain silent, the police were again adamant that there is full compliance but admitted
that there may be exceptional cases where mistakes may be made. These cases according to the
police, are rather exceptional and are described as isolated incidents which are, in any case, remedied
in Court. Similar approaches are held by some prosecutors. However, two out of four prosecutors
recognise that what happens in practice and what is said orally, often not recorded, and therefore
difficult to evidence, may be quite different from what statute books and the law require. Defence
lawyers claim that silence is not automatically seen as admission of guilt, but this is not equally applied
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to all. In numerous cases the prevailing police attitude is that silence may well mean that the
defendant has something to hide which implies guilt. Defence lawyers suggest that the way the police
ask the questions is problematic: often the police would ask questions without providing the necessary
context or provide proper warning about whether the persons asked are suspects, or about the
potentially incriminating implications of the accused’s answers. This is done to get the accused off-
guard and trap them to make admissions to use against them.

All persons interviewed recognised that the information leaked to the media and the way the media
present the accused are a serious problem in Cyprus. The police deny that they are responsible for
deliberate leakages to the media, but they admit that there are instances of police leakages. The police
point to the difficulties in containing information in a small and close-knit society, but they consider
that the police have nothing to do with what the media present. Prosecutors consider that the role of
the media adversely affects the presumption of innocence in defaming and bullying the accused even
before convicted. They are critical primarily because they are primarily concerned about how such
leaks may adversely affect the possibility of securing conviction of the criminals. However, overall,
they do not consider that this affects the criminal procedure itself. This may well be a view of
convenience, as it allows the prosecutors to function as prosecutors in the belief that the court process
is somehow sealed-off and secure from outside influences to concentrate purely on the evidence
before the court. Defence lawyers on the other hand, dispute that the police do not deliberately leak
information about the accused. Defence lawyers claim that the press announcements are usually such
that they confirm what its already in the public domain about the accused, therefore they are
sanctioning and reinforcing what is, in many occasions, a public utterance of guilt before the trial is
over.

In evaluating the implementation of the right to silence and the right against self-incrimination, it
seems that strengthening safeguards for all persons accused is warranted. This becomes even more
pertinent for vulnerable persons who need additional safeguards. Whilst the law provides for criminal
and disciplinary sanctions?3? against police officers who infringe by failing to inform the accused about
their rights,?** criminal sanctions violations which amount to torture or degrading treatment?** and
makes available compensation in civil action for infringements of the rights of the accused,?* these
have not been effectively used. No conviction of a police officer has ever been recorded for any of the
above offences. The procedure that provides for complaints to the Independent Authority for Police

232 Cyprus, Rights of persons under arrest / detention, Police Form 129, provided in line with Cyprus, Law on the
Rights of Suspected Persons, Arrested Persons and Detained Persons Law of 2005, 163 (1)/2005 (O mepi twv
Akowpatwy Yrontwv lNpoownwy, Mpocwnwv mou SuAdauBavovtat kat Mpoowrntwv mou TeAouv urtd Kpatnon
Nopog tou 2005, 163(1)/2005), Art. 34.

233 Cyprus, Rights of persons under arrest / detention, Police Form 129, provided in line with Cyprus, Law on the
Rights of Suspected Persons, Arrested Persons and Detained Persons Law of 2005, 163 (1)/2005 (O mepi twv
Akowpatwy Yrontwv lNpoownwy, Mpocwnwv mou SuAdauBavovtat kat Mpoowrnwv rmou TeAouvv uno Kpatnon
Nouog tou 2005, 163(1)/2005), Art.31 and 32.

234 Cyprus, Rights of persons under arrest / detention, Police Form 129, provided in line with Cyprus, Law on the
Rights of Suspected Persons, Arrested Persons and Detained Persons Law of 2005, 163 (1)/2005 (O mepi twv
Akowpatwy Yrontwv lNpoownwy, Mpocwnwv mou SuAdauBavovtal kat Mpoowrnwv mou TeAovv urtd Kpatnon
Nopog tou 2005, 163(1)/2005), Art. 35.

235 Cyprus, Rights of persons under arrest / detention, Police Form 129, provided in line with Cyprus, Law on the
Rights of Suspected Persons, Arrested Persons and Detained Persons Law of 2005, 163 (1)/2005 (O mepi twv
Akowpatwy Yrontwv lNpoownwy, Mpocwnwv mou SuAdauBavovtat kat Mpoowrntwv mou TeAouv umtd Kpatnon
Nouog tou 2005, 163(1)/2005), Art. 36.
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Misconduct for infringement of the rights of an accused person?® is rather ineffective and

unsatisfactory.

Further dissemination of information about rights and remedies, further training for the police and
strengthening safeguards, mechanisms for monitoring and implementation and dissuasive sanctions
are required.

It is also evident that there are problems with the regulation of the media and leakage of information
that adversely affect the rights of the accused which warrant close monitoring and mechanism for
enforcement.

C.6 The right to be present at the trial and to have a new trial

a. Consequences of non-appearance

The Constitution provides that all persons charged with an offence are entitled to defend themselves
in person or through a lawyer of their own choice.?” Defendants have a right to examine and cross
examine witnesses and to have the free assistance of an interpreter if needed, to present their case
before the court and to have sufficient time necessary for its preparation.?®® The criminal procedure
law provides that accused persons are entitled to be present in court throughout the duration of their
trial provided they behave ‘decently’. No explanation is given as to what amounts to ‘decent
behaviour’ according to the law. The court has discretion to order ‘indecently’ behaved accused
persons to remain outside the courtroom and continue the trial in their absence and to make
arrangements for the accused persons’ information regarding the proceedings to enable them to
prepare their defence.?®

In criminal prosecutions, the Court orders all accused persons to be present at a specified time and a
court place as ordered in the summons. In some cases, the Courts Registrar may exempt an accused
person from the duty to be present in person and permit appearance from their lawyer instead or
permit the dispatch of written plea of guilty.?*® At summary trials, where the accused persons have
not been exempted from the duty to be present and the accused persons fail to turn up even though
the summons were duly served upon them, the court may decide either to adjourn the case and issue
a warrant for their arrest or to decide the case in their absentia.?** This is done in very exceptional
cases. None of the persons interviewed has ever encountered a case which was dealt with in absentia.

236 Cyprus, The Police Law (Independent Authority for the Investigation of Allegations and Complaints) Law of
2006, 9 (1) / 2006, (O mepi Aotuvopiag (Ave€dptntn Apxn Atepelivnong loxuplopwy kot Napanovwyv) Nopog tou
2006, 9(1)/2006), Art. 5(2)(b).

237 Cyprus, Constitution of the Republic of Cyprus (SUvrayua the Kuntptakric Anuokpartioc) Art. 12(5) and 30(3);
Cyprus, Rights of persons under arrest / detention, Police Form 129, provided in line with Cyprus, Law on the
Rights of Suspected Persons, Arrested Persons and Detained Persons Law of 2005, 163 (1)/2005 (O mepi twv
Akowpatwy Yrontwv lNpoownwy, Mpocwnwv mou SuAdauBavovtat kat Mpoownwyv mou TeAouvv uno Kpatnon
Nopog tou 2005, 163(1)/2005).

238 Cyprus, Constitution of the Republic of Cyprus (SUvtayua tn¢ Kuniplakric Anuokpartiac) Art. 12(5) and 30(3).
239 Cyprus, Law on Criminal Procedure Cap 155 (O mtepi Mowvikric Atkovouiog Nopoc Kep. 155), Art. 63.

240 cyprus, Law on Criminal Procedure Cap 155 (O mtepi Mowvikric Atkovouiog Nopoc Kep. 155), Art. 45.

241 Cyprus, Law on Criminal Procedure Cap 155 (O mepi Mowvikri¢ Atkovopuioac Nopoc Keg. 155), Art. 89(1).
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There is no explicit provision in the law about the right to a new trial in case the right to be present at
the trial is infringed. This is however invariably the case and in practice a case does not continue unless
the accused is present. Judges do not allow for cases to continue unless the accused is present. There
is legal precedent that any violation of a constitutional right must lead to a remedy.?*? Not being
present in one’s trial will almost certainly lead to a right to a new trial. The accused has the right to
appeal against a decision where he or she was not present using the prerogatives orders available to
the Supreme Court to quash the decision.

Defendants are usually aware about the trial and of the consequences of non-appearance. The Courts
demand that the defendants are present. It is possible in certain exceptional cases that the defendant
is authorises his or her lawyer, but the Courts normally insist that the defendant needs to be present.
If the defendant does not turn up, then a warrant for his/her arrest is issued. Accused persons may
be convicted in their absence from the courtroom if there is no serious justification for such absence.
Accused persons cannot be convicted in absentia but there are exceptions. If it is confirmed that an
accused person was notified and that he or she was aware of the consequences, then he or she can
be convicted in absentia. None of the persons interviewed have ever experienced themselves of a
judgment in absentia, but some lawyers and prosecutors interviewed stated that they had read other
court decisions where it happened. As one senior prosecutor stated:

“The notice to appear in court informs the accused that he or she is notified about the charges
he or she is faced with and the date, time and venue of the hearing that will take place. There
are instances where the presence of the defendant is obligatory and those which are not. For
those which are obligatory, the specific form of notice sent to defendants informs about the
trial and of the consequences of non-appearance, i.e. that should they not attend a warrant
for their arrest issued to ensure that they are present. There is a right to attend one’s trial.”

“H eldomoinon yLo eUpavion oto SIKAOTHPLO EVNUEPWVEL TOV KATNYOPOUUEVO OTL ELSomoleiTal
YLO TIC KATNYOPIEC OV AVTIUETWITI(EL KOl YLlot TNV NUEPOUNVia, wpa Kal TOmo Steéaywync tng
aKpOaonc. Ymapyouv MEPUITWOELS OMOU N Mapoucio Tou kad'ou ival UMOXPEWTIKN Kol
ekelvec mou bev gival. Mo 600U¢ eival UTTOXPEWTLKN, N CUYKEKPLUEVH Lop@n ELdomoinanc mou
QITOOTEAAETAL OTOUG KATNYOPOULEVOUG EVNUEPWVEL OYXETIKA UE TN OIKN KL TIC CUVETELEG TNG
un guaviong, dniadn eav dev mapiotavral oe evrtaAua oUAAnYng mou exdodnke yia va
Slaopaliotel OTL eival Tapovteg. Yrapyet Sikaiwuo ouuuetoyng otn dikn."

A senior prosecutor noted that the defendants are informed and are aware about the trial and of the
consequences of non-appearance. An experienced defence lawyer however provided an answer
which contradicts the above:

“It is a duty of their lawyers to inform defendants of their rights and their obligations and the
consequences of any non-appearance. It is not often that accused persons do not appear in
hearing sessions, because from the first time that a defendant is brought before the court, the
court imposes conditions on the defendants to secure their presence at the next hearing. It is
only on very rare occasions and pertaining only to very minor offences that accused persons
do not necessarily need to be present. Officially, defendants are not informed of the
consequences of not showing up. The judge will not explain to each and every defendant, ‘if

242 Cyprus, Supreme Court, Yiallouros v Nicolaou (MaAAoupoc v. NikoAdou), Civil Appeal No. 9931, 8 May 2001.
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you don’t appear | would either order your arrest or minimize your chances in the exercise of
your right to bail’ and so on. However, lawyers do that.”

«Elvat kadnkov twv Slknyopwv TOUG Vo EVNUEPWVOUV TOUG KOTHYOPOUUEVOUG Yla T
SLKQUWUATA TOUG KOl TIC UTTOXPEWOELC TOUG KO TIC CUVETIELEG TUXOV Un EU@aviong. Asv sivat
OUXVO 0L KATNYOPOULEVOL VXL UNV EUQaVI{OVTaL OTNV aKpOooon, SLOTL O TNV MPWTH QPOPA TTOU
0 KOTNYOPOULUEVOC TTOPATTEUTETAL EVWTTLOV ToU Sikaotnpiou, to Sikaotnplo enmtBaAlet 6pouc
OTOUG KOTNYOPOULEVOUC Yl va eEao@aAioouV TNV mapouadia TOUG OTNV EMOLEVN aAKPOON.
Movo o€ MOAU OMAVIEC MEPUTTWOELIC KAL TIOU QPOPOUV UOVO TOAU UIKpd adiknuaTa, ol
KOTNyopoUuevoL SeV XpELAIETaL ammapaiTnTA Va E(VaL TAPOVTEG. EMLONUWCE, OL KATNYOPOUUEVOL
OEV EVNUEPWVOVTAL YLO TIC CUVETELEC TNG UN EUavionc. O Sikaotng dev Fa eénynoet oe kade
katnyopouuevo, “av bev eueavioteic, da Siataéw tn oUAAnYn ocou n Ga uswdei n
duvartotnta oou va apeleic eAsUdepoc ue eyyunon” kat outw kadeénc. Qotooo, ot Siknyopot
TO KAVOUV. »

If there is evidence that the defendant was duly notified of the hearing date and place and willingly
decided not to appear, the defendant will be tried in absentia. But this is an extremely rare occurrence.
Accused persons who appear with a lawyer are duly informed of their duty to be present at the trial
and the consequences of not being present.?® If the accused does not have a lawyer, the court as a
rule will explain to them their duty to appear at the trial and the consequences of not appearing. As
an experienced defence lawyer mentioned: 2*

“I do not recall of any case where the accused appeared without a lawyer and the judge did
not inform him. If the accused person is not present, the trial will not commence; instead, an
arrest warrant will be issued, and the accused person will be brought to court at the next
hearing date. Only in the case of legal persons will the trial proceed in their absence, provided
they have been duly served.”

“Aev Suuaual kaulio MEPIMTWOon OMOU 0 KATNYOPOUUEVOC EUPAVIOTNKE XWwPIC SLkNyopo Katl o
Sikaotric dev Tov evnuEPwWOE. Edv 0 katnyopoUuevog Sev eival mapwv, n 6ikn dev da
Eekivrioel. Avt' autou, Ga ekboUei Evtaua ocuAAnyng kat o katnyopouuevog Ga npocaydei
010 OLKOOTHPLO TNV EMOUEVN nuepounvia akpoaong. Movo otnv mepInTwon VOULKWV
npoowrnwv Ba npoxwpnoet n ikn ev amouoia Toug, Urto TNV npolnodean OtL Eyouv ekboTel
Seovrwe.”

A defence lawyer?® considers that all accused persons must be present in all proceedings, despite the
fact that “recent judicial precedent and EU Directive 343/2016 suggest that for less serious offences
the presence of the accused in court is not necessary”. The defence lawyer noted:

“The question should be whether the accused person runs the risk of imprisonment or not. An
offence which only carries a fine as a penalty may easily lead to imprisonment if the fine is not
paid. The criminal procedure law is incredibly old, dating back to 1972, and does not contain
adequate safeguards in the serving of decisions ordering an accused person to pay a fine. It
often happens that the service of the order to pay a fine is not conducted properly, the unpaid
fines accumulate and the police is then instructed to arrest the person for unpaid fines,

243 |nterview with defence Lawyer, 9 March 2020.
244 Interview with defence Lawyer, 9 March 2020.
245 |nterview with defence Lawyer, 23 April 2020.

114



following an order for imprisonment signed by the bailiff and co-signed by the Attorney
General. This practice has the result that persons pile up in the prison costing the state 80 euros
per day each, whilst the Attorney General could easily order the suspension of the
imprisonment orders.”

“To epwtnua MPEMeL va elval v 0 KATNYOPOUUEVOC SLATPEXEL TOV KIVOUVO UAAKLONG 1) OXL.
Eva adiknuo mou @pEpPEL TPOOTIUO UOVO WG TTOLV) UTTOPEL EUKOAX v 0OnynoeL e QUAAKLON
gayv 1o mpoaotiuo Sev kataBAnei. O vouoc rtepi mowviknc Stadikaociag eival amioteuta maALog,
xpovoloyeitat and to 1972, kot eV MEPLEXEL EMUPKEIC EYYUNTELS yLa TNV EKHOON ATOPATEWV
UE TIC OTTOIEC SIATHOOETAL OE KATNYOPOULEVO VA TIANPWOEL TTPOOTIUO. SUYVA ouuBaivel OtL
EKTEAEON Slatayuarog yia v KataBoAn mpootiuou Sev ekTEAE(TAL OWOTA, T AMANPWTA
TIPOOTIUA CUCCWPEUOVTAL KL 0TI CUVEXELX N aoTUVOUia EeL eVvToAn va cUAAABEL To dtouo
Yl amAnpwTa MPOOTIUY, UETA QIO €VTOAN QUAAKIONG mou umoypdpnke amo tov bailiff
(6lkaoTIkO emIUEANTH) Kol CUVUTIEYPAE O YEVIKOC ELOAYYEAEQC. AUTH N TIPAKTIKN EXEL WG
QITOTEAECUN TA ATOUA VA CUCOWPEUOVTAL OTN PUATKN UE KOoTo¢ 80 gUpw TNV NUEPX TO
kaOéva, evw o evikoc Eioayyedéac Ba umopouoe eukoAa va Slatdaésl TNV avaoToAn Twv
amOPACTEWY PUAdKLONG.”

A defence lawyer suggested that defendants are not informed in practice of the consequences of not
appearing in court.?*® The notice handed to them merely states that they are summoned to appear in
court on a specified day without mentioning potential consequences if they do not turn up.

The accused person’s presence in the criminal court is obligatory, as criminal courts will issue an arrest
warrant if the accused person does not show up at the trial. As a criminal defence lawyer noted “only
in very minor offences they may let them off”. Usually suspects for serious crimes, such as murder or
rape remain in custody until the hearing.

b. What has been understood as “effective participation”?

The Law on the Rights of Suspected Persons, Arrested Persons and Detained Persons that the special
needs of a suspect or accused person who is a vulnerable person must be taken into account.? It
defines as "vulnerable person" a suspect or accused person who is unable to understand or participate
in the criminal proceedings due to his or her age, mental or physical condition or due to disability. 24
These provisions however have not been developed and specialised to address in practice the needs
of specific groups by facilitating and making accommodations in terms of practices and facilities. There
are no protocols are available to deal with vulnerable persons.

Some prosecutors seem to adopt a rather minimalist understanding of effective participation. This
understanding of effective participation differs from that offered by some other prosecution and

248 |nterview with defence Lawyer, 23 April 2020.

247 Cyprus, Law on the Rights of Suspected Persons, Arrested Persons and Detained Persons Law of 2005, 163
(1)/2005 (0 mepi twv Atkatwudtwy Yrontwv lNpocwnwv, Mooownwv mou SuAdauBdvovtal kot lNpoownwy mou
Tedouv umo Kpdtnon Nouog tou 2005, 163(1)/2005), Art. 38.

248 Cyprus, Law on the Rights of Suspected Persons, Arrested Persons and Detained Persons Law of 2005, 163
(1)/2005 (O repi twv Atkawwuatwy Yrrontwv lpoocwnwy, Mpocwnwyv mou ZuldauBavovrat kat Mpocwnwy mou
TedoUv umo Kpatnon Nopog tou 2005, 163(1)/2005), Art. 38(2).
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defence lawyers. The minimalist understanding is that the defendant must be present during the
proceedings, capable of following and that he or she understands the charges and what the trial is
about. Prosecutors expressed sensitivity about this issue but noted that there are limitations because
of pressure for time and lack of facilities to support all defendants. As a senior prosecutor noted:

“Accused persons have the right to a lawyer and if they cannot afford one then a lawyer will
be paid by the state to defend them. Accused persons have the right to be present during the
trial, to call witnesses and to have an open trial, unless there are rights of minors or vulnerable
persons at stake. If an accused person admits the charge and gives evidence to mitigate but
subsequently demonstrates that he or she did not understand the charges or it emerges that
he or she had no intention of pleading guilty to the charge, the court does not accept the guilty
plea and orders a hearing to give the accused person a chance to defend himself/herself and
be acquitted.”

“OL katnyopouuevol €xouv To Sikaliwua o Slknyopo kat av Sev xouv TN SuvatotnTa, TOTE
T0 kKpato¢ Ja MANPwWOoEeL Evav SLkNyopo yLa TNV UTTEPAOTTLON Toug. Ol KATHYOPOULEVOL EXOUV
10 Sikaiwua va apiotavral kata T SlapkeLa tng Sikng, va KAAoUV UAPTUPEG KAl va EXOUV
avoixth bikn, eKTog eav StakuBevovtal SikalwUata avnAikwy N eVaAwWTwy atouwv. Eav évac
KOTNYopoULEVOC mapadexOei Tnv katnyopia kol SWOEL HaPTUPI YLa UETPLOOUO TNHC TTOLVIC
ToU aAAd otn ouvéxela amodeiel OTL Sev katAAaBe TIC KATNYOPIEC ) TTPOEKUYE OTL Oev Eixe
npodsan va SnNAWoeL evoyn yla Thv Katnyopia, To SIKAOTNPLO SEV AIMOSEXETAL TNV APXLKN
ntapadoyn evoxnc kot Statalel akpoaon yla vo SWOEL OTOV KATNYOPOULEVO TNV UKalpia va
UTTEPQIOTTLOTEL TOV EQUTO TOU Kol va adwwIel.”

Another senior prosecutor with long experience stated:

“Effective participation means that the accused is present at his or her trial; the accused has
the right to be represented by a lawyer and the whole process is conducted in a language the
defendant understands. These are guaranteed in our system. When there is a person, for
example, who is under the influence of drugs and does not understand what is happening, then
the judge will adjourn the hearing. Similarly, if there is a vulnerable defendant, for example
someone with mental and psychiatric issues and is unable to participate effectively, then the
judge will adjourn the hearing to instruct a medical examination, in order to examine whether
the defendant can effectively participate in the trial.”

“OuotaoTtiky) CUUUETOXN ONUAIVEL O KATNYOPOULEVOC va Eival mapwVv otnv Sikn Tou, va EXEL
Sikaiwua va ekmpoownndel and Siknyopo kol n 6An diadikaoia va yivetal o€ yAwooa
Katavontn amo autov. Auta gival StaocpaAiouéva oto ouotnua pog. Otav UTTAPXEL KATTOLO
ATOUO Yl TTOPASELYUN TTOU E(VOL UTIO TNV EMNPELA VOPKWTIKWY Kal Oev katadaBaivel T
VIVETaL, TOTE MPEMEL va TO SLATIOTWOEL 0 SIKAOTHC KAl va Stakoyel tnv dtadikaoia. Eniong
aAdo napadeiyua gival otav tedei oto Sikaotnplo n eEETaON QMO YLATPO, OE MEPUTTWOELC
eldka Yuxlatpikwv INTNUATWY, TOTE 0 Sikaotr¢ Sivel odnyiec va eéetaotel yia va Souv av
npayuati eivat os 9éon va apakoAovdnoest tnv dikn touv.”

Anotnep experienced prosecutor defined effective participation as follows:

“Effective participation of the accused in a criminal proceeding means that the accused is
capable to represent, either himself or through a lawyer, his rights properly, to be decent and
to be the master of himself in the courtroom. There are cases where the accused swears,
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threatens, whether guilty or innocent. The main thing is to have a fair legal representation,
and by this, | mean capable, a defendant may have a lawyer but not a good representation.”

“ANOTEAECUATIKI) CUUUETOXI TOU KATNYOPOUUEVOU O€ UL TTowVikn dtadtkaolia elvat va umopei
VO EKTIPOOWITNOEL, £(TE 0 (610¢, €iTe UEOw SlkNYOpoU T SIKALWUAT TOU OWOTd, va gival
KOouLloG Kot kuplo¢ otnv aidouoa tou Sikaotnpiou. Ymapyouv MEPUTTWOELS TOU Bpilouy,
arnetdouvy, gite évoyol n adwot. To kUPLo eival va ExeL uta SKaLn VOULKY EKTTPOCWITN TN, EVVOW
KoV, UMOpPEl Evac KatnyopoUUEVOC va Exel Silknyopo oAda va unv eivat koAn n
eknpoowrnnon.”

Some prosecutors have a broader perspective on effective participation defining effective
participation as follows:

“Effective participation means presence of the accused person in court and the chance to
deliver his or her defence. If an accused person cannot understand what is happening in the
courtroom, the court must assume its coordinating role and assist the accused person. If the
accused cannot follow the procedure at all, it might lead to an acquittal because of diminished
responsibility. If the accused is without a lawyer, the court is under a duty to ‘step down from
the bench” in order to assist the accused.”

“ATTOTEAECLOTIKY OUUUETOXN ONUAIVEL TOPOUTIO TOU KOTNYOPOUUEVOU OTO SIKAOTNPLO Kal
EUKaIpia va TAPOUCLACEL TNV UMEPAOTILON TOU. Edv évac katnyopouUuevog dev umopei va
kataAaBet t oupBaivel otnv aidouvoa tou Sikaotnpiou, To SIKAOTHPLO MPETEL Vo avaAdBel
TOV CUVTOVIOTIKO TOU pOAo kot va Bondnoet Tov katnyopouuevo. Eav o KatnyopoUuevog Sev
uopel va akoAoudrost kadodou tn Stadikaoia, autd umopei va odnynoet o adwwaon wg
AMOTEAEOUN UELWUEVNG EUTUVNG. EAV O KXTNYOPOUUEVOC ElvValL xwpI¢ Stknyopo, To SikaotnpLo
elvat vmoxpewuévo vo «kateBel amo tnv E6pa» mpokewevou va BonBroel tov
Katnyopouuevo.”

For the defence lawyers however, effective participation has an even broader understanding of the
defendant being capable of presenting an effective defence. This is an important difference that
changes the meaning of how to treat the accused, particularly for persons with different kinds of
vulnerability. The defence lawyers interviewed emphasised the right to prepare the defence, which
means that the defendants have access to a right to an adequately specialised and professional
defence. They criticised the current legal aid system as inadequate, as it entitles only accused persons
who are means-tested and in some cases subject to a merit test, while in certain cases it is excluded
(e.g. libel).

An experienced criminal defence lawyer noted that effective participation “starts with full disclosure
by the prosecution of worthy available material in the case”. The lawyer is then obliged to
communicate that material and discuss it with his/her client and ask the client for instructions. The
defence lawyer stressed that “proper participation is a complex process which requires a very close
cooperation and above all trust between the lawyer and the client”. The same defence lawyer noted:

“I have seen more than one cases where the defendant was present but unable to follow. The
lawyer’s work becomes much more complicated. | have seen people being so stressed due to
the trial against them, that they do not even understand what is being said in court. Nowadays,
in most proceedings, we can access the transcripts in quite a short period of time and if a
lawyer feels that his client did not follow the proceedings we can either give him or her a copy
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of that transcript or explain to him or her what was said in order to facilitate his/her
understanding of the elements. Unfortunately, you cannot stop the proceedings all the time
and ask the client if he or she understood what was said but | have seen this happen.”

“Exw O€l TTEPLOCOTEPEG OO UlO TIEPUTTWOELG OMTOU O EVAYOUEVOSC NTaV mopwv aAda Sev
unopece va napakodovdnoestl. To €pyo tou Stknyopou yivetat moAU mio nepinAoko. Exw Set
avOpwnoug va eivat Tooo ayywuévol Aoyw tne 8ikng, mou dev katadaBaivouv kav tL Aéyetal
OT0 SIKOOTNPLO. ZNUEPQ, OTIC TTIEPLOTOTEPEC SLASIKATIEG, UTTOPOULE VA EXOUUE TTPOCBaon ota
TIPAKTLKA O€ TTOAU OUVTOUO XPOVIKO SLAOTNUA KAL EGV EVaG SLKNYOPOC TILOTEVEL OTL 0 TEAATNG
ToU Oev akoAouBnoe tn Stadikaoia, UTOPOUUE EITE va TOU SWOOUUE Eva QVTIYPAPO TwWV
TIPAKTLKWYV ELTE va TOU €ENYNOOULE TL EMWINKE LE TN OELPA YLa val SLEUKOAUVEL TNV KATAVONGoH
TOU yla Ta otolyeia. Auotuywe, dev umopeic 0An tnv wpa va ortauatdc tn dtadikaoia yla va
PWTNOELG TOV MEAATN eav kataAaBe TL irte, aAdd o €yw St va cuuBaiver»

Another defence lawyer suggested:

“As far as | am concerned, effective participation means access to an experienced lawyer
specialized for the specific offence; sufficient time for the lawyer and the client to examine the
case before being charged and before pleading guilty or not guilty; access to testimonies,
because in Cyprus testimonies of other witnesses is made available to the defence only if the
suspect pleads not guilty and only very rarely and under special circumstances does it become
available before the suspect pleads. Even in those cases where the police give to the defence
a copy of the testimonies, there is no way to ascertain whether what they give to the defence
is the entire testimony at the disposal of the police. If the defence challenges the police on that,
the police respond by claiming that what they have handed to the defence is what they are
going to use in court.”

“AnoteAeouaTIK) CUUUETOXN Ylo UEVO onuaivel mpooBaon e Slknyopo EUTIELPO pla TO
abdiknua mou Sikdalsoal, mAPoOXN XPOVOU OTO KOTNYOPOUUEVO Kal TO OIKNyopo Tou v
e€etaoouv TV UNOYeon MPLV MOPOUCLAOTEL OTO SIKAOTHPLO KAl AKOUQ TPV KatnyopnUvel,
eneldn ortnv Kumpo n mapadoxn n un napadoxn eival UETPLAOTIKOC mapayovtag. Emiong
npooBaon oto UapPTUPLKO UAIKO, eneldn otnv KUmpo to moipvouue Uovo av SnAWOooUUE un
rapabdoxn Kot UOVo o€ ELOIKEG TTIEPLOTAOELG UTTOPEL KATTOLOC VO TIAPEL TO UXPTUPLKO UALKO TTpLV
antavtioel. Eva emnAéov npoBAnua gival to otL Sev undpxel TPOMOC va EAEYEEL 0 Siknyopog
UTTEPAOTILONG LV 1) OTUVOLLO TOU TAPaXwPnOoE OA0 TO UXPTUPLKO UALKO Ttou ExelL otn Stadeon
™m¢. Zuyva, otav Ttedel TO €E€pwThua, n aotuvouia, (oxupiletal OtL povo auto Ta
xpnotuormotnost otn dikn kat OTL EMOUEVWCE SEV UTTOXPEOUTAL Vo TapadwoEl dAAo UALKO. AUTO
elvat mpoBAnuatiko S10TL TO UTTOAOUTO UALKO UMOpPEL va MEPLEXEL uapTupia Bondntiky mpog
TOV Katnyopouuevo.”

Prosecutors referred to special arrangements that can be made for vulnerable groups. A senior
prosecutor noted that “in certain circumstances, the court can make the necessary arrangements to
enable defendants with physical, mental or intellectual disabilities to hear and follow the conduct of
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the trial”. Despite legislation which provides for rights of vulnerable defendants,?* there are however
serious limitations and there are no protocols for these.

A senior prosecutor also added that it is possible to attend the trial through teleconference; this is
foreseen in the evidence law. The court may also move to other premises if necessary.

An experienced defence lawyer placed his/her emphasis on what the defence lawyer is able to request
as “each case depends on its own facts”, depending “on the nature of the disability” but believes “it

is up to the lawyer”: “when it comes those kinds of facilities, | believe that we are high standard”. This
illustrates that there are no established systems in place.

An experienced defence lawyer stated that on numerous cases where effective participation of the
defendant was an issue and the defence lawyers put that before the judge, the judge decided that the
defendant could follow the proceedings:

“We put it before the court in several cases that the defendant could not follow the
proceedings. In all cases the court always decided that the accused could follow the
proceedings. We had a case of a defendant who was feeling dizzy because of an accident. The
accused person was hospitalised in the state hospital and the hearing was taking place inside
the hospital. He was accused of homicide, after a bomb exploded in his car. We argued that
he was injured and could not follow the proceedings, but the court rejected our argument. The
judge asked for a medical opinion and then decided that the accused could follow. Since the
court hearing was taking place within the hospital and the defence requested an adjournment
for the defendant to recover, | do not see that harm would come if the case is adjourned for a
week. That is where our system fails. The question should be ‘can the accused person follow or
not’? What would happen if the case was adjourned for a week? There are cases where time
is of the essence and irreparable damage can be caused, but it was not the case here.”

“To Géoaue evwmiov ToUu SIKAOTNPIOU O QPKETEG TIEPUTTWOELC OTL O KATNYOPOUUEVOG OEV
uropouce va mapakodovdnoel T Sladikaoia. e OAeC TIC MEPIMTWOELS, TO SIKACTNPLO
QITOQAOLOE MAVTOTE OTL 0 KATNYOPOUUEVOC Fa urmopouoe va rapakolovdnoet tn Stadikaoia.
Eixaue uia vmodeon koatnyopouuévou mou aioBavotav {aAn Aoyw evog atuxnuatog. O
KOTNYOPOULEVOG VOONAEUTNKE OTO KPOTIKO VOOOKOUELO KAl N AKPOOON MPAYUATOTTO)ONKE
ueoa oto voookoueio. Katnyopndnke yia avdpwmnoktovia, pueta amo ékpnén BouBac oto
QUTOKIVNTO ToU. Yrootnpiéaue OTL TPAUUATIOTNKE Kol SV UMOPOUTE va TapakoAoudnoeL T
Stadikaoia, aAda to Sikaotiplo anéppue to enyeipnua uag. O Sikaotr¢ {NTNOE LATPLKA
YVWUN KOl 0T CUVEXELX OITOPAOLOE OTL O KATHYopoUuevog Ja umopouoe va akoAouvdroet.
Agbouévou OtL n akpoauatiky Stadikaoia Sieénydn oto voookoueio kat n unepaornion {Ntnoe
avaBolAn yia va avakauel o katnyopoUuevog, Sev BAenw ott Ja npokAnTei BAaBn gav n
unoteon avaBAnVei yia uia eBdouada. Ekel amotuyyavel to ocUOTNUA Uag. H Epwtnon mpémet
va eivatl ‘unopel o katnyopouUuevoc va akoAouvdnoet n oxt’; Tt Ja ouveBaive av n unodeon
avaBAnUel yla uta eBdoudda; Yrapyouv MEPUTTWOELC OMTOU O XPOVOC €ival OUCLOOTIKNAC
onuaoiog kat uropei va mpokAndei averravopdwrtn {nuia, ada dev cuveéBn edw.”

The same experienced defence lawyer noted that “there is no middle way”, either the defendant can
follow, or he or she cannot follow the court proceedings:

249 Cyprus, Law on the Rights of Suspected Persons, Arrested Persons and Detained Persons Law of 2005, 163
(1)/2005 (O repi twv Atkawwuatwy Yrrontwv lpoocwnwy, Mpocwnwyv mou ZuldauBavovrat kat Mpocwnwy mou
TedoUv umo Kpatnon Nouog tou 2005, 163(1)/2005), Art. 38.
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“There are arrangements for persons with kinetic disabilities but not for mental disabilities.
The criterion is ‘can you follow the case, yes or no’. There is no middle way, there is no
procedure ‘yes, but help is needed’. Only with the intervention and persistence of the lawyer
can the court give time to the accused. If the accused is delivering testimony, the court will
give them time. But if they are merely following the hearing without testifying, no time will be
given to the accused to understand.”

“Yrapyouv puBUIOELS yla dTOUN LE KIVNTLKN avamnpio aAdd oxt yia Yuxikeg avannplieg. To
kpttrpto gival ‘urmopeite va akodouvdroste tnv unodeon, vat 1 oxt’. Aev umdpyel UEoAiOC
épouoc, dev urtapyel diadikaoia ‘vai, aAda anatteitol Bondeia’. Movo ue tnv napéuBaon kat
TNV emovn tou Stknyopou Uropel to Sikaotrplo v SwaoeL xpOvo aTov KaThyopoUuevo. Eav
0 katnyopouuevog OSivel paptupia, to Oikaotripio Ga tou¢ Swoel xpovo. AAda av
napakodoudouv amAwe TV akpoaon ywpic va karadéoouv, dev Ba SoVei ypovog otov
KOTNyopoULEVO va kataAaBel.”

Other defence lawyers complained that there are extremely limited facilities, for example there are
some for deaf people but little else. A defence lawyer stated:

“If the defendant is deaf, then everything will be interpreted for him. That is the only available
arrangement, there is nothing else that can be done”.

“Exet, av gival kwealadog o aAdoc Ja eival OAa UETAPPACUEVT YL UTOV. STNV ouoia eival
T0 Hovo biadeato, Sev Exet kKatt aAAo mou Urmopel va yivel.”

Defence lawyers note that extremely limited arrangements are available for vulnerable persons. As a
defence lawyer suggested, “there are persons of low education who do not understand the trial
proceedings and in that case their lawyer must explain to them”. There are some arrangements for
vulnerable persons, such as arrangements for deaf accused persons where the court permits sign
interpretation and interpreters for immigrants who do not understand the language.

There are few safeguards as such for vulnerable groups. There are no protocol procedures and
arrangements in place to assist young persons, poor persons, women, and migrants.

d. Discussion of findings

Whilst prosecutors seem sensitive about the defendant’s “effective participation”, they noted that
there are limitations because of pressure for time and lack of facilities to support all defendants. Some
prosecutors seem to have a minimalist understanding of effective participation. The minimalist
understanding is that the defendant must be present and capable of following and understanding
what the trial is about. Police officers interviewed referred to the importance of the accused being in
a position to understand what he or she is being accused and follow the procedure, as provided by
the standard Police order, which purports implements the relevant law on the rights of detained
persons. 2*° Police officers also adopt the minimalist understanding of “effective participation”.

250 Cyprus, Rights of persons under arrest / detention, Police Form 129, provided in line with Cyprus, Law on the
Rights of Suspected Persons, Arrested Persons and Detained Persons Law of 2005, 163 (1)/2005 (O nepi twv
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Defence lawyers referred to numerous cases they dealt with where the court failed to make
accommodation for defendants who could not follow the proceedings during trial. For defence
lawyers, the meaning of effective participation is construed as containing a broad set of rights so that
the defendant can mount an effective defence. This is an important difference that changes the
meaning of how to treat the accused, particularly for persons with different forms of vulnerability.
The defence lawyers interviewed emphasised the right to prepare the defence, which means that they
must have a right to access to an adequately specialised and professional defence counsel. The
defence lawyers interviewed pointed out that current legal aid system is inadequate, as it entitles only
accused persons who are means-tested and in some cases subject to a merit test, while in certain
cases it is excluded.

Protocols, procedures and facilities available for persons with vulnerabilities are not readily available.
They largely depend on their defence lawyers to put these matters before the court, but it is for the
court to decide. Some arrangements can be made for persons with disabilities, but there are few
arrangements for vulnerable persons. Persons who are not educated and who do not understand the
trial proceedings often are not able to follow the proceedings, particularly when they do not have
legal representation. There are few arrangements for vulnerable persons, such as in the case of deaf
accused persons, where the court permits sign interpretation, and interpreters for migrants who do
not understand the language.

In general, there are no safeguards as such for persons or groups with vulnerabilities. There are very
few procedures and systems in place to assist persons with disabilities, young persons, poor persons,
women, and migrants.

C.7 Challenges and improvements
a. Challenges

There are several challenges in relation to the presumption of innocence.
e Qutdated Judges rules

Defence lawyers stressed that the rules governing the questioning, arrest and criminal investigation
are outdated, as they were conceived and developed in an era vastly different to contemporary
realities and well before the advent of the digital era. The ‘Judges’ Rules’, which is the main regulatory
framework, were conceived and introduced in 1912 and, despite their regular updating, remain
outdated, archaic and problematic. Cypriot lawmakers do not regularly update the law of evidence to
keep up with societal changes in technology and communication in the crime world. The courts have
been reluctant to rule as admissible evidence and testimony of communication recorded via
technologies not provided for in the legislation. The challenge here is to ensure that the rights of the
accused are protected whilst keeping up with societal and technological transformation. New intrusive
surveillance technologies and practices are emerging as well as new domains for criminal activities
that need to be checked and regulated in a manner that ensures that the balance of the regime of
rights contained within the presumption of innocence is maintained.

e Effective participation

Akowpatwy Yrontwv lNpoocwnwy, Mpocwnwv mou SuAdauBavovtal kat Mpoowrntwv mou TeAouv und Kpatnon
Nouog tou 2005, 163(1)/2005), Art. 31 and 32.
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There are no established procedures and facilities to ensure effective participation, particularly for
vulnerable defendants.

e Checks and balances and monitoring on the role of the media

The system of regulation, monitoring and accountability of the media needs to be reviewed, as the
function, intrusiveness and impact of the media has grown immensely in the digital era. The
competition between media outlets on who reports news first to curious audiences and the use of
sensationalism and exaggeration as key market drivers have undermined standards. As an
experienced prosecutor noted, the media present a major challenge for justice:

“There is no bigger challenge than journalists who can write whatever they want before a judicial
process is completed. Journalists just want to sell news and | think that is a major challenge for the
presumption of innocence.”

“EKTOC amo Tou¢ SnNUOOCLOYpapoUC TToU WIopel o kadevag va ypaet Ott BéAel mpwv va
oAokAnpwIsl pia dtadikaoia, Sev vouilw va umdpyet mo UeyaAn rpokAnon. Ot dnuoatoypdgot
JéAouv amAwe va mouAnoouv €18N0ELC KAl QUTO TIIOTEUW OTL gival peyalo mpoBAnua yia to
Tekunpto tn¢ atworntag.”

e (Citizen-journalists and non-professional opinion-influencers

An additional challenge is how to regulate and monitor the writing activity of persons who are not
media professionals but make extensive use of social media with a huge impact on public opinion
including judges, whilst ensuring the necessary balance in a democratic society that allows free
speech. Whilst the presumption of innocence and dignity of the accused must be preserved, critical
scrutiny and societal involvement in the public sphere must be encouraged. Private individuals, groups
and enterprises who are not media professionals, but use social media, such as Twitter, Facebook,
Instagram, blogs, YouTube, Tik-Tok and other applications, produce, communicate and reproduce
information, sometimes false, that affects the presumption of innocence.

e Enforceability and implementation

There is no single effective mechanism for holding accountable those who violate the presumption of
innocence. Victims can sue the perpetrator in a civil court and seek compensation for damage
suffered, but this requires having sufficient funds and access to a specialised lawyer. A possible
alleviating measure would be to mandate an authority to investigate the matter and to adopt specific
rules and guidelines, so as to strengthen the position of the accused. One of the lawyers interviewed
said:

“The state must take measures to prevent persons from making public statements about an
ongoing trial, including police officers and the media. The measures must include both
disciplinary and criminal procedures against persons who infringe the presumption of
innocence. | recall a case of a double murder in Nicosia a couple of years ago where for a long
time the entire country was assuming that the couple’s son was the murderer. The state should
have taken measures to stop this defamation of a child, but it did nothing to protect him. The
Attorney General had made public statements at the time to say that those attributions should
be avoided. Mere statements, however, are not enough.”
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“To kpatog opeidel va AaBel UETpa va umodiost atoua amo 1o va npoBaivouv o€ dnUOOLEC
dnAwaeic og axéon ue vtodéaeic mou Sikalovral, cUUMEPIAaUBaVOUEVWY KalL TNG doTUVOULaC
kot twv MME. Ta uetpa npémnet va neptdauBavouv 1000 metdapyLlkéC 000 KAl TTOLVIKEC
Stadikaoiec evavtiov atouwy mmou mapabiacav to Tekunplo tne adwotntag. GuuoluaL UL
unodeon evog SmAoU @ovou otn Asukwoia mplv SU0 xpovia, Omou yla UEYAAO XPOVIKO
Staotnua 0An n ywpo UTTEGETE 0TI 0 SOA0POVOC NTAV 0 YLOGC TG OLKOYEVELNG. TO KPATOG OPEIAE
va AaBel UETpa ylo va oTauatnoeL Tn dSuoEnunan evog aviiikou aAda Sev Ekaue TIMOTE yia
va Tov npootatevoel. O levikog Eloayyeldéac Tote SnAwoe nwe ot umto9éoeic Yo Empene va
arropevyovtay. AAAd ot amAéc SnAwaoeic Sev elval apKeTEC.”

b. Improvements

There was no convergence of opinions amongst interviewees as to whether there has been an
improvement in the implementation of the rights related to the presumption of innocence, concluding
that there were improvements in some areas only.

The police officers stated that the rights of accused persons were considerably strengthened over the
past few years, to the extent that the police is now severely restricted in discharging its duty to fight
crime because of the expansion of procedural rights of defendants. The police stressed the importance
of EU and international instruments that have resulted in changes in Police practices. The changes
were also triggered by controversial police failures, such as the failure of the police to promptly
investigate complaints for the disappearance of migrant women who were finally murdered by a serial
killer.?>

As noted by a police officer:

“Defendants' procedural rights have been strengthened in the last 2-3 years. As for the
investigation and the perception on the issue of procedures, | think they have been
strengthened. As far as the media and the public are concerned, the fact that there has been
a growth of the media has weakened the presumption of innocence at the level of the public.
Especially the online media, where a war is waged to publish news first, even if this is not
verified as reliable, this is even more intense. With the media's attempt to make the news as
fast as possible and to have more information (information, photographic material) that
violates the protocols, in the eyes of the public, the presumption of innocence is negatively
affected. The relevant EU Directives on criminal and procedural rights have changed for the
better. Speaking of the police, we had some cases that received publicity: Some protocols have
changed in order to address some mistakes, practices and omissions following investigation
about Police failures in the case of serial killer in 2019. New protocol actions with instructions
to the police have been introduced for the better. There are many examples of this, such as
cases of gender-based violence, or in animal welfare law, all of which have changed for the
better, especially for the police.”

“Ta S1abSIKOOTIKA SIKOLWUATO TWV KOTNYOPOUUEVWYV EXOUV EVIoYUTEL Ta TeEAeuTaia 2-3 ypovia.
Ooo awopa tv Slepevvnon kat v avtiAnyn oto Féua Stadikaotwv vouillw Exouv
duvauwoet. 0oo apopd oto UETH UAlIKNC EVNUEPWONG KAL OTHV avTiAnyn Tou kowvou vouilw
Eyouv aduvartioel yla Tov AGYo OTL EYOUV UMEL OTNV KATAOTAON aUTH) MOAAd péoa Uallknc

21souli, S. (2019) ‘Killing Spree, When migrant women disappeared on the island of Cyprus, no one went looking
for them’, Air Mail, 7 September 2019.
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evnuépwonc. Elbika ta Stadiktvaka MME ue ta omoia yivetal évag moAeuoc onotog BydAet
IO ypriyopa TNV €idnon, O0mou MOAAEC POPEG EVOEXOUEVWE VA UTTAPYOUV KoL QOAPELEG OTLC
ELONOELC AUTEG, aUTO Elval akoua Lo evrovo. 2tnv npoonadeia twv MME va BydAouv eibnon
000 Lo ypryopa YIVETAL KAL VO EXOUV KOl IEPLOCOTEPA OTOLXEl TormodeToUV (mAnpo@opiec,
PWTOYPAPLKO UALKO) Tar ortoia mapaBLaouv T TPWTOKOAAQ, OTa LATIO TOU KOGLOU KAl 0TNV
avtiAnyn ToU EMIKPATEL YEVIKOTEPA TNG SNUOOLAG OQAIPAC, EMTNPEAEL APVNTIKA TO TEKUNPLO
¢ aBwotntag. OL oxeTikes Onyiec TNG EE OYETIKA LUE TA TTOWVIKA KOl SIKOVOULKA SLKOULWUATO
Ta TeAeutaia SU0 Xpovia Exw TNV EVTUTWON OTL Eyouv aAddaéel mpo¢ To kaAutepo. MiAwvtag
yla TV aotuvoula, eiYaue KATTOLEG TIEPUTTWOELC OL OTMOLeC €ldav TO pw¢ TG dSNUOCLOTNTAG:
kamota Aadn, mapaAnPeig, onwe ylo napadeiyua to JEUATA TOU KATd ouppor S0A0®OVou To
2019, éxouv aAdaéet kamola mpwTtokoAAa. Mrnkav véa Sedouéva, 000 apopd ta FEUaTa Twv
TPWTOKOAAWV evepyelwv, mou Sivovtal 0dnyieg 0TOUC AOTUVOULKOUC aAAd TPo¢ To KXAUTEpO.
Zav auTo TO MOPASELYUA UTTAPXOUV TTOAAQ, yLa TAPpASELYUO OL TIEPUTTWOELS EUPUANG Biog, 000
apopa Tov Voo yla ta {wa, AUTEC OAEC oL UTTOTFE0EIC EL8IKO OTNV AOTUVOUI EXouV aAAdaéel
1po¢ 10 VEeTLKO.’

Two out of the four prosecutors interviewed believed that there is a strengthening of the regime of
rights because of EU instruments and more knowledge and awareness in society. This ‘march of
progress’ thesis is shared between the police and the four prosecutors, who claim that there has been
an improvement of the situation resulting the implementation of the Directive as well as the growth
of awareness of the rights of accused. A prosecutor said:

“The defendants’ procedural rights become stronger in recent years due to European directives
aimed at protecting the human rights of the defendant. Fifteen years ago, there was no form
for the defendant's consent to give fingerprints to the evidence, you just took it from him or
her without being told, and then the form was made or there was no access to a lawyer before
7- 8 years. The presumption of innocence has always been constitutionally guaranteed, as has
the right to access an interpreter.”

“Ta SLaSIKAOTIKA SIKOLWUATA TWV KOTNYOPOUUEVWY EXOUV YIVEL LOXUPOTEPA T TEAEUTHIA
xpovia Aoyw supwnaikwv odnNyLwy, mpog¢ tThv KATteuduvaon TNG mpootaoias Twv avepwnivwy
SIKaULWUATWY ToU Katnyopouuevou. [lpwv 15 ypovia Sev umnpxe to EVIUmo yla tv
ouykatadeon Tou KATNYOPOUUEVOU yLa Vo SWOEL SAKTUALKA QITOTUTTWUATA YL TO UQPTUPLKO
UALKO, amAd ToU EMapVEG, YWPIC var TOU TO TTOUV, KAl UETA EYLVE TO EVTUTO, 1 Yl TO BEUQ O€
npocBaan o Stknyopo, Sev untnpyxe mpLv 7-8 xpovia. To Tekunpto tn¢ awotntac NTav mravra
OUVTOYUQATIKA KATOXUPWUEVO, OMTWC Kal To Sikaiwua mpooBaong os Siepunvéa.”

One prosecutor considers that the procedural rights have neither improved, nor worsened. Two other
prosecutors do not see an overall improvement of the situation in practice as a matter of
implementing these rights, despite the strengthening of the regime because of the EU Directive. The
Directive has certainly strengthened the rights of the accused, but the real change in practice is yet to
be seen, particularly in the more difficult and controversial cases where there is pressure from the
media and political pressure to punish someone for an alleged crime. As a prosecutor noted:

“The defendants’ procedural rights have neither been strengthened nor weakened over the
past 2-3 years. We are at the same level of security, which has existed for at least the last 30
years. Nothing has changed in theory. The fluctuations have to do with social stereotypes and
the temperament of either judges or investigators. The rights introduced by the EU Directive
already existed in our system, | do not think there has been any change since transposition.”
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“Ta SladIkaoTikd SIKAULWUATA TWV KATNYOPOUUEVWY OUTE LOXUPOTTOLNONKaV oUTE E€XOUV
@Oivel Ta tedevutaia 2-3 ypovia. Eiuaote ota ibta eninebo SlacpdAiong, mou undpyouv
touAaytotov ta teAeutaia 30 ypovia. Acv éxel aAddéel tinote oto Jewpntikd emninebdo. OL
SLOKUUAVOELG EYOUV VA KAVOUV UE TO KOLVWVIKA OTEPESTUTIA Kol TNV LOLOOUYKpaoia E(TE TwWV
Sikaotwv eite Twv avakpttwy. Ta Sikawuata mou elonyaye n 0ényia tne EE nén unnpyov
oto ouotnua pag, € Bewpw nwc ennAde kauia aAdayn.”

Defence lawyers interviewed are not convinced that there has been a genuine improvement in
practice resulting from the legal and institutional innovations of the past few years. The presumption
of innocence was not respected in a recent case, still pending before the court, as there were a series
of violations by public officials, when a demonstrator was accused of hitting an army soldier officer
during a street protest. As one senior defence lawyer stated:

“The rights of accused persons were strengthened in recent years as far as the letter of the law
is concerned, through the transposition of EU directives, amendments to the criminal
procedure, etc. In practice however, they were weakened. When the right to remain silent is
not adequately explained to an accused person, then there is no way that it can be
implemented. Or for example, if we establish that certain officials cannot make statements
and at the same time, we allow other persons of influence to do it. | would refer again the
example of a demonstrator who is alleged to have attacked a soldier during the protest for the
closure of the checkpoints.A person of considerable influence wrote on social mediathat the
government ought to have to let him cross the checkpoint for seven days and then arrest him
and convict him by way of example so that no one else would dare cross. This person has a
great influence,, is deemed to be of the utmost credibility as far as news is concerned, and is
followed by several other news agencies. And this tweet was retweeted by the entire body of
journalists in the institution [with only one exception].”

“Ta SIKOLWUAT TWV KATNYOPOUUEVWY T TEAEUTALQ YPOVLA LOXUPOTTOLOUVTOL OTO YPAUUN TOU
vouou, uéow 06nytwv tng EE, uEow TPOMOMOINON TNG TTOLVIKNG SLKOVOULOG KATT. AAAD TIPOKTIK A
bev oyupomnowOnkav. Aua Sev emeényeital EMOPKWCE O EVa KATNYOPOUUEVO TO SikalwUd OTH
OLWTH, TOTE SEV UTTAPYEL TTEPITTWON VX TO EQAPUOTEL. H otav yla mapadelyua anaitoUule va
UNV Urtopouv va npoBaivouv o SNAWOELS OUYKEKPIUEVOL aéLWUATOUXOL Kot Ttapayvwpilovue
O0Aouc toug undAoutous. Dépvw we mapadeyua Eava tnv mepintwon evog StadnAwtn mou
PEPETAL VO ETUTEVNKE OE OTPATLWTN KATA TN SLoUapTUpia 0TO 0850QpayUa. . ATOUO UE LUEYAAN
ETPPON EYPAYE OTA UETA KOIVWVIKNC SIKTUWONG OTL EMPETIE VA TOV APHIOOUV VO MEPHOEL YLA
EQTA UEPEC KA UETA va TOV CUAAGBOUV Kal va ToV KATaSIKAoOUV TTapadeLlyUATIKA. [TpOKELTOL
YL ATOUO UE TEPAOTIN ETIPPON, TTOU BewpEiTalL EYkupoc¢ atnv ibnon, kat mapakodovBeital
aro EEva e16NOLOYPAPLKA MPAKTOPELX WG TO EMIONUO KPATIKO Uéoo. Kat tn Béon autn tnv
Ekaye retweet 0An n mapaywyn tou tbpuuarog, [ue povo uic eéaipeon].”

One defence lawyer suggested that over the last years there has been a regression rather than
progress and the safeguards for the procedural rights of the accused were undermined due to the
huge volume of cases which has resulted in mass justice:

“The rights of defendants have been weakened because of the huge volume of cases which
render the delivery of justice extremely slow. Because of the pressure on judges to clear the
backlog of cases as quickly as possible, the result is that trials are accelerated, and less
attention is paid where needed. Judges are sensitive on procedural rights which are observed.
I do not know if they are specifically aware of the Directive on the presumption of innocence.
The main problem is that the investigation is carried out by police officers. In other countries,
investigation is a quasi-judicial procedure, handled by lawyers or judges.”
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C.

“Ta Sikauwuata TwWV KATNYOPOUUEVWY Exouv @Uivel, OLOTL UMApPYEL TEPAOTIOC OYKOG
unodeoswv mou katotouv mapa moAU apyn thv amovoun the dikatoouvng. Kat eneldn
UTTAPYEL UL TTiEGN Ol OIKOOTEC TWV TOWIKWV VO TEAELWVOUV UE TIC KABUOTEPNUEVEC
UNOUEOELG, TO AMOTEAECUN lval val ETTLTAXUVOUV TNV EKSIKAON KAl Vo UNV eVATTOJETOUV TV
IpocoxnN ormou ypelaletal. Xt SIKOVOULKA Ol SIKAOTEC gival evaionTol kal ta Thpouv. Ae
E€pw av auykekpluéva yvwpilouv yia tnv 0dnyia, mavtwe ta SLadikaoTika Ta Tnpouv. To kUptLo
npoBAnua gival OtL n Epeuva SleayeTal armo aoTUVOULKOUG. S AAAEC YWPEG, n Epeuva gival
uta otovel dikaotikn Stadikaoia, tnv omola xepilovrat voulkoi i Stkaoteg.”

Suggestions

Several important suggestions were made by the interviewees. Others were alluded to in their
analyses:

Reform of the outdated ‘Judges Rules’

As part of the pending reforms of justice currently under debate, the reform the outdated ‘Judges
Rules’, which were created over one hundred years ago, is imperative. As one prosecutor noted:

“The updating of the judicial rules should be addressed as a matter of urgency, taking into
account the current problems that have arisen in contemporary criminal trials. There is no
coding of the provisions related to the investigative work and no special safequards for
vulnerable suspects. Currently the approach is fragmentary and deficient. We are dealing with
rules issued in 1912, whilst nowadays there are other ways in which a suspect is forced to make
involuntary confessions. There is an obvious need for updating the rules. Testimonies are not
always videotaped. This is practiced only under certain conditions, when interrogating for
minors for instance, and | think it should be done for everyone.”

“Oa mpénel ausoa va Spopodoyndei n emikalpomnoinon Twv SIKAOTIKWVY KAVOVWYV, 0UTWCE WOTE
va AauBavouv urtoyn ta enikaipa npoBAnuata mou EYouv MPOKUWEL UECA ATTO TILG TTOLVIKEC
bikeg. Aev UTtdpyEL KWOLKOMOINON TWV TTPOVOLWV TTOU EXOUV VA KAUOUV LIE TO AVOKPLTLKO EPYO
kot Sev umapyouv pUYUICELS Ylo TIC EUAAWTEG OUASEC. YMOPXEL QITOCTIOOUATIKN KOl
eMeupatikn ontikn tou INTNUAtoc. MidoUue yla kavoveg tou 1912, mAgov Exouv avakUyeL
aAdot tpormot e Touc omolou¢ Evag Umomntog Tieletal va mpoBel os ouoloyieg mou Sev
emGuuel. Ynapyet mpodnAn avaykn. ORTIKOYPAPNUEVEC KATHFE0Elg SV yivovTal mavra.
Movo katw oo oploUEVEG OUVENKEG, YIVETAL yla TOUG avnAikoug kat vouilw nw¢ Ja mpemnet
va ylvetatl yia 6Aouc.”

Human rights training for police, judges, and prosecutors

The importance of constant human rights training for police officers, judges and prosecutors could not
be stressed enough. One prosecutor stated:

“The continuous training in the field of the rights of the accused, for persons involved in
criminal justice, especially for those who carry out police investigative work, is of great
importance. It is crucial for them to embed in their work a human rights perspective. | believe
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in continuous training, which can compensate for the constant social pressure, sometimes
unfair, to resolve criminal cases”.

“MeydAn onuacio €xeL n CUVEXNG EKMAISEUON TWV ATOUWY, KUPIWC QUTWV TTOU OLOKOUV
QVAKPLTIKO EPY0, OO0V QPOPA TOV TOUEN TWV SIKALWUATWY TWV KATNYOPOULEVWY, yla va
QOKNOOUV TO AEITOUPYNUA TOUG UECH QUTO QUTH) TNV OITTIKN TWV avVIPWITIVWVY SIKAULWUATWV.
Motevw oTN CUVEXN EMIUOPPWOY), N OMola EPXETAL VA AVTIOTATUIOEL TN CUVEXH KOLVWVIKN
TTEDN, KATTOLEG POPEC ATEULTN, VLA TNV EMIAUGN MOWVIKWV UNTOBECEWV.”

e Compulsory video recording of all the testimonies

The video-recording of the police interrogation procedure should be made compulsory. This would
partly resolve some of the aspects of abuse of confessions, many of which are challenged at the trial
for being extracted involuntary. A defence lawyer noted:

“It would help if the testimony that follows the arrest is taped and the video is made available
to us, so that we can see how it was conducted. Sometimes children give testimony before the
police without their parents and without a lawyer and they often give evidence that
incriminate themselves and | get the impression that their rights were not properly explained
to them.”

“Oa BonBouoe av n katadeon mov akoAovdei Tt cUAANYN Bivteoypaeital kat to Bivteo va
elvat dtadcoiuo oe puag yla va dovue nwe Aripdnke n karadeon. Kamote avnAikot divouv
KataGeon otnv aoTuvouia YwpIic TNV Mapousia TwV yovIwV ToUC KAl xwpIi¢ Stknyopo Kat ouxvd
Slvouv paptupia mou Toug evoyormolel. Exw tnv eVTUNMwon nw¢ T SIKALWUATA TOUG SEV TOUG
eneényouvral EmMopKwe.”

e Effective and dissuasive system to counter police abuse

An effective and dissuasive system to counter police abuse for persons in detention and under
interrogation is called for. This could include establishing a robust system for civil actions against the
police with dissuasive damages for the victims and disciplinary action for those found to have been
abusive to produce involuntary confessions. The current system seems inadequate. The UN
Committee against Torture has repeatedly raised concerns about legislative provisions which provide
criminal sanctions for detainees who abuse the right to medical examination or treatment. The
Committee also expressed concern over the lack of safeguards to ensure the confidentiality of
detainees’ complaints alleging torture or ill-treatment by officials and the lack of medical screening
upon admission to a place of detention to detect signs of torture and ill-treatment.?>?

e Empowering those whose rights to be presumed innocent have been violated

Reform is needed to effectively enhance the court process and to enhance the rights of the suspects
or accused persons to seek remedies during the criminal procedure and afterwards. Legal aid out to

252 United Nations Committee against Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment
(2019), ‘Concluding observations on the fifth periodic report of Cyprus’, 23 December 2019.
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be available for all kinds of infringement of the presumption of innocence. Another measure would
be to strengthen the enforcement mechanisms for public statements against the accused,
introducing dissuasive sanctions against public officials, the media and others and compensation for
victims. An effective system for monitoring the media is also needed, including the electronic and
social media, and media regulation needs to be tightened.

e Reform of the juvenile and young persons’ justice laws

Cyprus currently lacks a special Juvenile Court as well as a comprehensive juvenile justice system,
which means that minors are essentially tried as adults. Specialised juvenile courts, with judges with
expert knowledge in law and psychology are needed. In addition to major legislative improvements
and public investment into infrastructures, the police investigation procedure needs to be enhanced
with guidelines and safeguards, including cameras, to ensure that due process is always maintained.
An additional improvement would be the strengthening of the institution of the Commissioner for the
rights of the child through additional funding, resources and extension of mandate.

e Enhance the right to silence

The defence lawyers interviewed consider that the violation of the right to silence and of other
procedural rights derived from the presumption of innocence are major problems that often lead to
miscarriages of justice. Only a portion of these miscarriages of justice are remedied on appeal and
only for those defendants who have access to lawyers, the means, the standing, and the knowledge
to fight in the courts for their innocence. Additional procedural safeguards for the police investigation
phase must be introduced and testimony obtained in violation of the regulations must be rendered
automatically inadmissible in court.

e Enhance safeguards for the effective participation of defendants, including vulnerable persons

Further safeguards are needed to ensure that defendants are facilitated to effectively participate in
their trials. Defence lawyers referred to several instances where the court failed to accommodate
defendants who could not follow the proceedings during trial, especially where the defendants
appeared without lawyers. Beyond the minimalist definition, which merely requires that the
defendant must be present and capable of following and understanding what the trial is about, the
meaning of “effective participation” requires that defendants have access to a set of rights to be able
to prepare and present their defence effectively, including access to a lawyer specialised in the
particular offences they are charged with. This is particularly important for persons with different
forms of vulnerability. The current legal aid system is inadequate partly because it is means-tested but
also because defendants who are granted legal aid by the court are forced to choose a lawyer from a
list provided by the court, which does not necessarily contain the best lawyers in the particular field.
The legal aid system should be reformed to enable all persons to have free access to a defence lawyer
of their choice. Such a system could potentially be funded through taxation.

Established procedures and facilities must be made available for vulnerable persons that do not
depend on their defence lawyers. Reasonable accommodation and special arrangements must be
readily available for persons with disabilities, but there are few arrangements for vulnerable persons.
Systems and procedures must be established and be readily available for vulnerable persons, such as
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persons with disabilities, young persons, poor and uneducated persons, women, and migrants. In
general, there must be a reform that enhances safeguards as such for vulnerable groups.
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PART D. GENERAL ASSESSMENT

The following recurring themes emerged:

The fact that the presumption of innocence is seen so differently from perspective of the police
and the prosecution when compared to the perspective of the defence lawyers is a problem that
is manifested in disagreement over the implementation of the rights that the presumption of
innocence entails. For the prosecution lawyers, the presumption of innocence is mostly seen as a
hurdle to be overcome, as they consider this as an extra burden on the prosecution to prove its
case, in order to protect society from crime and criminals. For the defence lawyers, the
presumption of innocence pertains to fundamental rights and contains an essential framework
that must be guarded in practice, for justice to be delivered.

The interviewees consider that the right to exercise the presumption of innocence is
constitutionally guaranteed and that must be applied to all. In practice however, as most
interviewees noted, those at the higher echelons of society enjoy a kind of immunity, whilst the
vulnerable, the marginalised, the poor, and the excluded do not enjoy the same level of
protection. The presumption of innocence does not apply equally to everyone.

There are no protocols and procedures and few, if any, facilities exist in place for the effective
participation of defendants, particularly for vulnerable defendants. Beyond the basic
interpretations for persons who do not speak the Greek language or those who require sign
language, the arrangements made are ad hoc. There are no established frameworks for the
accommodations and no established safeguards to assist vulnerable persons such as persons with
disabilities, young persons, poor and uneducated persons, women, and migrants.

Whilst the media may play a positive role in scrutinising the authorities, accurately reporting and
informing public opinion to avert miscarriages of justice as a result of errors, misconceptions or
abuse of power, the role of Cypriot media has been rather negative, and in many cases devastating
for justice and the rights and lives of those accused. There is a consensus amongst the
interviewees that the media in Cyprus overall plays a negative role and that the stories reported
are often exaggerated out of proportion, sensational and distorted. However, there is no
agreement between the interviewees as to whether and to which extent such distorted media
stories affect the judges mind and the court procedure. The police and some prosecutors consider
that the negative media reporting does not affect the criminal procedure and the trial, and that
judges are immune from influence. This is disputed by some prosecutors and defence lawyers: the
judge live, like any other person, in the society and cannot be immune from public pressures,
prejudices and influence. In any case, the fact that media amplify and exaggerate what is often
public reference of guilt by public figures and the police is a violation of the presumption of
innocence, as set out in the Directive.

Prosecutors generally seem to trust that overall judges are fair and impartial. However, other than
the police, none of the persons interviewed consider that judges are not prone to pressure from
politicians and circles of political or economic power. The position that the presumption of
innocence is fully respected because judges are trained so as to respect it and do not get
influenced by the media therefore seems untenable.
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In general, the transposition of the Directive has strengthened the presumption of innocence by
the explicit reference to procedural rights. This adds pressure on the prosecuting authorities
(police and prosecution) to improve their practice of inform suspects of their rights, including the
right to remain silent and the rules against self-incrimination. It also strengthens the position of
the accused to invoke and violations in court. Where the Police fail to properly observe the
procedural rules enjoyed by defendants, the likelihood of acquittal of defendants.

The remedies available upon violation of the procedural rights and the presumption of innocence
are inadequate. Such matters can be raised during the trial or on appeal, but they are not always
effective. There are some remedies in civil law (e.g. libel) and human rights law, however they are
slow, costly, and not accessible for all. The extra-judicial action against the media via the use of
voluntary and soft law codes have proven ineffective.

For confessions to stand during the trial, all procedural rights of the defendant must be respected.
Otherwise the voluntariness of the confession will be questioned.

Overall, the safeguards for protecting the presumption of innocence need to be strengthened.
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PART E. CONCLUSIONS

e The problem with different perspectives on understanding the presumption of innocence

The study showed that whilst in theory the presumption of innocence is protected, in practice there
are obstacles and problems at the level of implementation. The presumption of innocence is seen
differently from various perspectives; the police and the prosecutors converged at some points but
not all, but the perspective of the defence lawyers was usually completely different. The different
perspectives result in disagreement over whether implementation is adequately meeting the
standards set by law. The three professions converge in that the presumption of innocence as a
fundamental right, but the way they construe this in practice generates and reproduces problems in
criminal proceedings and trials: for the police and largely for the prosecution, the procedural rights
derived from the presumption of innocence are a barrier, a hurdle to be overcome and burden to be
offloaded to protect society from criminals. For the police, abuses may derive from having such a
perspective, as rights of the defendants are often perceived as mere ‘technicalities’ that come in the
way of what they perceive as the ‘broader good’ of society and the ‘public interest’. Prosecutors
recognise that there might be abuses at the level of police investigation but are confident that these
will be rectified by the court. Deference lawyers on the other hand have a broad perspective on the
procedure, concluding that there are significant gaps at the police investigation level, fewer but still
important gaps at the judicial level and judicial mentality issues negatively affecting the presumption
of innocence.

e Different perspectives on how the presumption of innocence is implemented

The police consider that the police practices duly respect the presumption of innocence and only
rarely and exceptionally do deviations occur, but in any case, these rare cases are, as a rule, remedied
in court. The police believe that the media systematically violate the presumption of innocence but
see little role for themselves in addressing this problem. The police also consider that the court
safeguards the rights of the defendants and ensures that the principles of the presumption of
innocence are fully adhered to.

The view that the court in general safeguards the rights of the defendants and duly ensures that the
presumption of innocence is respected is largely shared by the prosecutors interviewed, who admit
police abuses and attribute them to lack of human rights culture in the police, established norms, lack
of human rights training, pressure from the media, as well as career ambitions of individual police
officers. They concur that the way the media treat the accused persons many times does not respect
the presumption of innocence. Prosecutors however consider that, in general, media coverage or
reports do not influence the decisions of judges. Prosecutors nonetheless consider that judges may
be prone to pressure from powerful persons of high standing in terms of their economic, political, and
social power. Defence lawyers on the other hand consider that whilst the principle is well established
in Cypriot law, in practice there are violations by the police, the public references to the accused’s
guilt and media bullying, that result in miscarriages of justice.

e The presumption of innocence does not apply equally to everyone.
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The study showed that the presumption of innocence does not apply equally to all, as the privileged
enjoy better protection, whilst the vulnerable, marginalised, poor, and excluded persons do not enjoy
the same level of protection. The latter do not have the same access to lawyers, justice, and the media,
given the inadequacies of the legal aid system in Cyprus. The following social factors were identified
by the study as adversely affecting the access to the rights derived from the presumption of innocence:

>

Gender is an important factor, mostly affecting women are stigmatised situations (e.g.
in sexual offences).

Ethnic background is an important factor that may lead to discriminations, such as the
in the case of Turkish-Cypriots and Roma communities.

Nationality and immigrant status are also an important factor, e.g. for persons of
migrant descent, such as black African, Arabic, Asian and eastern Europeans.

Social class is a crucial factor as well: Those of the lower classes are likely to be treated
less favourably than those from the higher echelons of society, who enjoy better
protection of their presumption of innocence and their procedural rights.

LGBTI persons are stigmatised and discriminated against.

Previous convictions seem to matter, particularly in a small society like Cyprus. In most
cases accused persons are ‘known’ to the police and the judges or related to others
they know.

There also other factors that affect how the accused are treated. These include the following:

>

The extent to which there is public or political pressure to find or punish the suspect
operates as pressure on the police to ‘cut through corners’ and infringe on procedural
rights of the accused to find the criminal.

The role of the police officer in charge of the investigation is a factor that affects
whether it is respected.

Police attitudes, culture and established practices pertaining to respect or otherwise
of procedural rights.

Judges attitudes and their view on the kind of offences.

The more acute the inequality of power between the individual suspect and the police
or the media, the more difficult it is for the presumption of innocence to be protected.
The tendency of the court to assume that police testimony is prima facie credible
often means that only a fraction of police violations will be established in court. The
higher the social status of the accused, the more attribution of guilt by sensational
media outlets and the more unacceptable in the eyes of the court the media conduct.

e Misconception and failures in safeguarding the prohibition of public references to guilt

There is a misconception about who is responsible for violation of the prohibition of public references

to guilt. In general, the police consider that it is unfortunate, but not deliberate on the part of the
police that the accused persons are often named as having committed an offence before trial. They
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do not consider it to be their responsibility. Given their resources, capacity, and priorities, one can
understand why the police would perceive matters in this way. The prosecutors have a similar
approach on the subject, as they have a narrow approach that focuses on proving guilt in the criminal
procedure and the trial. This entails the sealing off from other societal influences to concentrate on
the criminal case and evidence before them. The prosecutors consider that judges are trained to adopt
such a focused and narrow approach, which protects them from any undue and unlawful outside
influence. This is in line with the traditional approach that is inherited from British common law and
has been adopted in Cypriot jurisprudence.

Criminal defence lawyers point to the inadequacies of the system, whereby public figures, the police,
or other persons who have access to the media outlets or social media, publicly criminalise the accused
before conviction. Defence lawyers justifiably consider that the surrounding public mood and
atmosphere creates a hostile environment which undermines the presumption of innocence. Even if
there is acquittal in the end, either in the first instance or on appeal, this has devastating and lasting
effect on the accused. The post-festum remedies in civil actions, after the trial is over for damages for
defamation libel are not readily available to all. If available, the potential monetary damages that may
be awarded seem inadequate to compensate for the damage done.

Whilst it was generally accepted that there was widespread prejudice against certain groups at the
societal level, such as migrants and members of ethnic groups, the interviewees denied that this was
also happening in the criminal justice system, essentially locating all members of the police and the
judiciary in a vacuum which is sealed off from society. This presumption is not tested against the
outcome of criminal cases but is premised only upon the presumption that judges are or ought to be
sufficiently trained to ignore societal pressure.

In practice, no authority in the criminal justice system takes responsibility for ensuring implementation
of the public references to the accused as guilty and how the media treat the accused. This is a serious
gap in the implantation of the directive. From the perspective of the requirements of the Directive,
this is an inadequate approach, that amounts effectively to an admission that aspects of the principle
of the presumption of innocence are not implemented.

e Insufficient protection from public figures violating the presumption of innocence by public
statements

The study has located numerous instances where the express provisions of the Directive protecting
the accused from public statements by public figures, such as the Government Ministers, the police
press officer, the chair of the state radio and television, mayors and other politicians etc. were
infringed. These violations have happened after the transposition and the implementation of the
Directive, illustrating the inadequacy of monitoring and the effective averting sanctions. When there
is an infringement by the media and/or a public figure by making a statement that refer to the guilt of
the accused, this often leads to a vicious cycle in leaked information about the case. In such
circumstances, defence lawyers legitimately claim that there is no other way to counter public
references to guilt, often leaked or officially announced by the police, than to present to the public
the accused person’s version of the events and avert a miscarriage of justice.

e Dangerous liaisons: Insufficient monitoring and implementing the regulations

134



The study found that there is a problematic relationship and liaisons between the media and the
police, prosecutors, and lawyers. Whilst there are regulations of the Cypriot Bar Association about
these matters, these are blurred by the fact that many big firms of lawyers are media tycoons or own
significant shares in media groups which entail relations of dependence and undue influence. Also,
there are relationships that derive from economic partnerships or joint business ventures, unofficial
or other networks, kinship, and friendly relations in a small society, which may operate in a manner
that obfuscate transparent relationships between the legal world and the media. These networks may
operate in a manner that leaks or distort information, which enters the public domain and adversely
affects the presumption of innocence of the accused in criminal cases. In the absence of effective
monitoring and dissuasive sanctions, these tend to be perpetuated and expand, particularly with the
rise of social networking, the social and electronic media.

e Media coverage and insufficient monitoring and regulation, particularly electronic media

The study revealed problems with media reporting of criminal investigations and trials. The role of the
media to inform public opinion so as to avert miscarriages of justice is not adequately exercised, as
the practice is to report news that will attract readers, viewers and clicks. The overall evaluation is
that the role of the media is rather negative for the rights of the accused, with exaggerated,
sensational and distorted information, disregarding the presumption of innocence. As a prosecutor
noted, there is systematic “media bullying” and defamation of the accused. Media monitoring and
regulation is ineffective and inadequate. The Journalists Code casts a duty on journalists to safeguard
the presumption of innocence but, despite some positive decisions from the Media Complaints
Commission, self-regulation has not managed to curtail media abuses, as the process does not provide
either for sanctions to media outlets or for compensation to victims that could serve as deterrent.

e Inadequate safeguards to prohibit the presentation the accused persons as guilty

There are rules and guidelines prohibiting the presentation of accused persons as guilty: Handcuffs
are taken off before the accused person enters the court, no special clothes are required to be worn
by accused persons or prisoners who are also permitted to cover their faces whilst being transported
to court.

Even though the videotaping or photographing of accused persons in the courtyard is not permitted,
the media regularly infringe this and show pictures and videos of accused with handcuffs, whilst
criticism against the media for these reports is often received as an attempt to interfere with press
freedom, arguing that they have a duty to inform the public.

The legal remedies available when an accused is presented as being guilty are inadequate and are not
accessible to all. Apart from raising matters in court or on appeal to be acquitted, the remedies are
post-festum civil actions or complaints to watchdogs which have very few powers. The remedies
cannot effectively undo the harm done, they are costly and take a long time.

e Burden of proof: Legal standards and exceptions
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The burden of proof is on the prosecution who must prove on the standard of beyond reasonable
doubt all the elements of the offence to secure a conviction. When there is a shifting of the burden of
proof, the defendant must prove only on the balance of probabilities. Several exceptions to the
principle of the presumption of innocence have been mentioned, such as the following:

» When the accused person can easily offer an explanation, or the accused has readily
the information (e.g. provide certificate or permit).

> In cases of possession of illegal substances.

» When the defendant offers as defence something relating to his or her mental state.

» Strict liability cases in criminal proceedings.
There are different perspectives pertaining on how the principles are implemented in practice
between the three groups interviewed. Overall, the police, prosecution and defence lawyers appear
to be well conversed with the legal concepts and standards regarding the burden of proof.

e Restrictive measures to contain the spread of the Covid19: Broadening scope for exceptions?

There were disagreements amongst interviewees as to whether the recent Covid-19 measures
generated new scope for exceptions that reverse the burden of proof towards the accused. Defence
lawyers claimed that the measures widened the scope for the exceptions as it created new strict
liability offences where the burden of proof on the accused, for instance to prove that they left their
homes during lockdown for good reason and after having obtained the necessary permit. The police
officers and two prosecution lawyers deny that there is any issue, or indeed a reversal of the burden
of proof in these cases. One experienced prosecutor agreed with the lawyers that the measures were
problematic, as they derived legality from various necessity-invoked provisions, which negatively
impacted on fundamental rights resulting in the proliferation of states of exception. Defence lawyers
claimed that the police practices preceded the restrictive Covid-19 measures, as they were extending
police powers and legitimising practices and attitudes which disregard the rights of accused persons.
The defence lawyers noted that the measures to contain the virus have widened the scope for
potential violation of the presumption of innocence, particularly the right to silence.

e The disagreement over confessions: Need for corroborative evidence

The police handling of confessions by the accused is a contested issue. The study found that the three
professions have different perspectives on the extraction of confessions from the defendants. Where
the evidence is based on the confession of the accused, the judge must decide whether any non-
compliance with the rules of evidence affect the voluntariness of the testimony. For the police, a
confession marks the end of the presumption of innocence and this is seen in a positive light as the
resolution of the case in fighting crime. They consider that the police observe the rules and only rarely
are there infringements. For prosecutors, overall, there is observance of the rules on confession that
safeguard against abuses by the police and, in any case, the court is the ultimate safeguard which will
acquit the defendant, if it can be proved that the confession was involuntary. For the defence lawyers,
the confessions are prone to abuse by the police and that abuses to obtain confession are common in
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Cyprus; accused persons who appear in court without a lawyer will rarely be able to argue successfully
that their testimony to the police was involuntary.

From the perspective of the police who consider it their primary task to fight crime and secure
convictions, procedural and substantive rules for the protection of the accused may be perceived as
mere technicalities and even hurdles. There are also inconsistencies in the way courts treat
confessions: sometimes courts convict solely on the basis of a confession and in other cases they will
say the confession does not suffice to secure a guilty verdict.

The lawyers agreed that an enhanced system of adequate safeguards, particularly for vulnerable
defendants is needed, requiring corroborative evidence to secure conviction as well as video-
recording of interrogation to guard against potential police abuses. Another important mechanism
would be to establish civil society monitoring and consultation, regular auditing, and reporting, as well
as effective systems of sanctions against police abuses and violence.

e Enhancing the right to silence and the rules against self-incrimination

The study found that there are divergent views between the three professions about how the right to
silence and the rules against self-incrimination must be implemented and the extent to which these
are observed in Cyprus. The study also provides insights into the implementation of the rules and law
in practice. The courts in Cyprus often exclude evidence that is obtained in violation of the defendants’
right to silence and the rules against self-incrimination, so some degree of protection is offered by the
courts. The fact that the police investigation procedure is still governed by outdated Judges’ Rules,
which are not automatically legally binding, and evidence may or may not be excluded at the discretion
of the court, extends the scope for potential abuses.

Whilst the principles under Article 7 of Directive 2016/343 are transposed in Cyprus, the research
revealed implementation gaps. Contrary to the position expressed by the police, defence lawyers took
the view that information is not adequately shared. There was variance between the four police
officers about the right of the accused to refuse to give blood, urine or DNA samples or other data or
codes or pin codes that may lead to self-incrimination, which suggests that the practice is not
uniformly compliant with the rule against self-incrimination.

The current system appears unable to adequately respond to these challenges. Better safeguards are
needed, including measures to enhance the provision of information, access to advice and better
access to legal aid.

e Enhancing the right to be present and safeguards for the defendants’ effective participation

The Constitution provides that all persons charged with an offence are entitled to defend themselves
in person or through a lawyer of their choice. Police officers and most prosecutors seem to have a
minimalist understanding of effective participation, amounting merely to being present at the trial
and being in a position to follow and understanding what the trial is about. All prosecutors were highly
sensitised about this issue but admitted that there are limitations because of time pressure and lack
of infrastructure facilities to support all defendants. Lawyers, on the other hand, identified the
problems in accessing a suitable lawyer as the main problem for effective participation; particularly
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for vulnerable defendants; in this context, in the absence of a good legal aid system, the most
vulnerable are the accused persons without financial means. Reform is needed to provide also for the
necessary accommodation for persons with disabilities, young persons, persons of low education,
women, and migrants.

o Necessity of reform to meet the challenges of the technological age

The study has found that despite numerous piecemeal reforms, the laws and regulations that govern
the questioning, arrest and investigation remain outdated. The basic framework was conceived and
developed during an era before the advent of the technological, networking, communication, and
digital era. There is a need for a comprehensive reform and replacement of the ‘Judges rules’. Cypriot
lawmakers are called upon to establish a modern firework that fully codifies and takes the best of the
best from the current rules and laws of procedure but also enhance and update it to meet societal
changes in technology and communication in the crime world, but in a way that safeguards the rights
of the accused, as provided by the Directive to protect the presumption of innocence.

e The implementation of the Directive: the gaps, inadequacies, and scope for improvement

The transposition of the Directive has strengthened the presumption of innocence by the explicit
reference to procedural rights. This study has illustrated the important gaps and inadequacies of the
Cypriot criminal justice system in protecting the presumption of innocence. The transposition of the
Directive sets the necessary benchmarks on the police to improve their practice of informing suspects
of their rights, including the right to remain silent and the rules against self-incrimination. It also
strengthens the position of the accused to invoke this to challenge in court any infringements. Overall,
the implementation of the EU Directive on the presumption of innocence illustrates both the strengths
and weakness of the Cypriot criminal justice system in protecting the rights of the accused at the level
of legal theory, sociolegal practice, and implementation on the ground. The Directive codifies
important benchmarks to be utilised to enhance the implementation of the rights contained in
presumption of innocence. The study found that the standards set in the Directive are only partially
met in Cyprus. The following gaps and weaknesses were located:

e Not all groups have equal access to protection, as access is mediated by several factors,
primarily class and race. Persons of lower economic and social status, youth, persons of
migrant background were more likely to have limited access to rights during the investigative
process, to be framed guilty and be stigmatised. This can be attributed to mentalities both at
the level of the police as well as at the level of the judiciary, impacted by the negative role of
the media.

e There are systemic gaps at the provision of legal aid, access to specialised lawyers, inadequate
safeguards at the police investigation level and an outdated regulatory framework for the
police.

e Establishing systemic and procedural safeguards for effective participation of the defendants
in the proceedings and the trial for vulnerable groups.

e Systematic monitoring and measures for protection from public utterance of guilt by public
officials, understood in the widest sense of the term, as provided for by the Directive
2016/343.
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e Tightening up the regulatory framework for the media, taking into account that current media
regulations are of limited impact and self-regulation has not yielded satisfactory results.

e The establishment of effective remedies to avert, deter and immediately detect and halt
violations on behalf of both, traditional and new media, as well as social and digital networking
platforms and tools.

The Directive on the presumption of innocence may act as a springboard that can potentially have a
positive impact, a “justice cascade”?>? as result of mutual learning, better implementation of EU and
international human rights laws and norms. Lessons can be drawn from the positive impact on human
rights of the EU Equality Directives®* that became key instruments and reshaped the institutional
frames and the regime of rights.?>> At the same time, it is essential to promptly identify and address
weaknesses and systemic failures as well as trends and practices that suggest backtracking and
regression. Constant compulsory human rights training for both police and judges emerges as an
imperative need.

e Further research

Further research is required on the subject, extending the findings of this study, as follows:

» Further research ought to include media practitioners and journalists, representatives,
relevant NGOS from vulnerable groups, and persons accused and acquitted due to failure to
protect the principles and rights of the presumption of innocence.

» Further sociolegal analysis ought to be carried out to examine empirically, classify and locate
the trends by analysing all the cases where there was acquittal because of violations of the
presumption of innocence. A comparative transnational perspective study needs to be made,
to locate trends and processes over last decades and comparing these to the potential
changes provided by the EU directive, EU law and international legal norms.

> Identification of transferable good practices from other national contexts that could
potentially form the basis for legislative improvements at national and at EU level.

253 Sikkink, K. (2011) The Justice Cascade: How Human Rights Prosecutions Are Changing World Politics, W. W.
Norton & Company.

254 The Employment Equality Directive (78/2000/EC and the Race Equality Directive (43/2000/EC).

255 Chalmers, D (2001) ‘The Mistakes of the Good European?’, Fredman, S. (ed.) Discrimination and Human
Rights: The Case of Racism. Oxford: Oxford University Press. Fredman, S. (2001) ‘Discrimination and Human
Rights’, Fredman, S. (ed.) Discrimination and Human Rights: The Case of Racism. Oxford: Oxford University
Press.
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Annex 6 — SR 23 Presumption of innocence - Case study

Member State case study/ media coverage #1: Doros Georgiades v The Republic (‘the Georgiades case’)

Member State case study/ media coverage #1

1 | Reference details/Name/Title

Cyprus, Supreme Court, Appeal Jurisdiction, Doros Georgiades v The Republic (Awpo¢ rewpytadng v.

Anuokpartiac), Criminal Appeal No. 7243, 14 January 2003.

The case is commonly referred to as ‘the Georgiades case’.

2 | Brief description of the case

The appellant was a well-known musician who had participated in an assessment committee of a TV
show, which evaluated the chances of young musicians to succeed in the music industry. The
complainants were girls who had visited the appellant in his studio for recordings and subsequently
filed complaints against him for sexual abuse. The appellant was found guilty and was sentenced to
imprisonment of two and a half years. He appealed his conviction on the grounds that the trial court
did not pay due attention to the issues raised by the defence, the endorsement of the testimony of
the complainants was wrong and the preoccupation of the media with the case led to the
infringement of his right to a fair trial, in violation of article 30(2) of the Constitution. The appeal court
decided that the trial court had indeed erred:

e For not taking into consideration the position of the appellant at the first instance trial.

e For not properly evaluating the issue raised by the time which elapsed between the incident
and the complaint to the police, as the law expects a direct reaction and complaint from the
victim of sexual abuse.

e The trial court failed to take into consideration a letter published on the internet by one of the
two complainants under the title “victims of a paedophile”.

e The court did not take into consideration the circumstances which led the judges to reject the
charge of indecent assault against the appellant and convicted him only for sexual abuse of a



http://www.cylaw.org/cgi-bin/open.pl?file=/apofaseis/aad/meros_2/2003/rep/2003_2_0001.htm
http://www.cylaw.org/cgi-bin/open.pl?file=/apofaseis/aad/meros_2/2003/rep/2003_2_0001.htm

minor. The circumstances had created such a negative climate that objectively speaking the
conviction (for sexual abuse of a minor) was the only possible answer.

Because the trial court had used the wrong criteria to determine whether it could impartially try the
case given the extensive media coverage. As it emerged from the trial court decision, the criterion was
subjective. The trial court was wrong to decide that there was no risk for the proceedings to be
tainted by prejudice from the extensive media coverage because the trial was conducted by judges
and not by jury. Even the Attorney General’s office had referred to unprecedented media coverage,
expressing concerns over the potential impact which this may have on the delivery of justice. In a
statement to the press, the Attorney General at the time had raised the alarm about the impact which
the huge volume of media reports could have on the appellant’s presumption of innocence and
warned the media that he will instruct criminal prosecutions against media outlets who publish
reports that may potentially influence the correct delivery of justice. The trial court had failed to
consider this important announcement.

Timeline of events

The appellant, a famous musician, had his own recording studio where the complainants, who were
minors at the time visited him for a test regarding their singing abilities. The incidents were alleged to
have taken place in 1995, 1996, 1998, and 1998 1988 and in 1989. In 2001, the complainants filed
complaints against him that, during their visits to his studio, he sexually abused them. The appellant
denied the charges. The trial court concluded that the complainants were truthful and the appellant
dishonest. The conviction was reversed at the appeal court which concluded that the coverage of the
complaints by the media was unprecedently huge and negative that the court could not have
remained impartial and objective.

Media coverage

The pre-trial media reports were removed from the internet. Only one article concerning the case was
still available online, written by a journalist after the Appellant was acquitted on appeal. The journalist
was essentially apologising to the Appellant for having contributed to his defaming in the media,
stating that the Appellant himself had contacted him and informed him of his acquittal, because this




was not sufficiently presented in the media.?>® The article highlighted the fact that the Appellant was
finally acquitted, which was not sufficiently presented in the media.?’ All other media reports
referring to the Appellant were removed from the internet.

Several court decisions are reported, however, where the Appellant sued specific media outlets for
libel. In one of these cases, the appeal court reversed a trial court decision against a media outlet
which had been found guilty of libel and ordered to pay compensation of €170,000 to the Appellant
for 13 media reports, ten of which were headlines, during the period 2-17 August 2001 concerning the
complaints and the police investigation against the Appellant. The Appeal Court found that the reports
contained facts and comments which are classified as personal opinions regard the acts and conduct
attributed to the Appellant, but the facts analysed were real. The media reports did not suggest that
the Appellant was guilty but that the police had complaints in their hands forum young women who
alleged indecent assaults from the Appellant and that the police had secured an arrest warrant. The
Appeal Court concluded that the issue at stake was of public interest because the Appellant was a
public person, adding that there is no legal principle that the publication of details which appear to
support the complaints about criminal conduct investigated by the police is not in the public interest.
The Appeal Court referred to judicial trends at the ECHR which favour the liberal interpretations of
person opinions and comments when the subject is a public person, adding that even the newspaper
had used strong language, it did not exceed the acceptable boundaries of a fair comment made in
good faith. To the extent that the Appellant could not prove that the comments were made in bad

faith, and the real basis of the media reports were essentially true, the articles could not be termed as
libel.?>8

The Attorney General at the time, issued a press statement on 14 August 2001, asking the media to
stop publishing references to the case as this is likely to influence the delivery of justice and warning
that he will prosecute those media outlets who infringe the right of the accused to be treated
innocent until proven guilty.

256 Constantaras D., ‘ Zuyvwpn oto Awpo Fewpytddn’, undated.
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In October 2009 the District Court issued a decision in favour of the Appellant in a libel lawsuit against
the TV Channel Sigma, belonging the same media group as the above case, awarding the Appellant
compensation of €130,000. The statements made by the journalist which were considered to contain
libel referred to a network of paedophiles who were sexually abusing young girls for years. The
journalist stated that following their first report, tens of mothers had called the TV station to report
that the two “gentlemen” had also abused their daughters and demanded of the mothers to stop
complaining like little women so as not to jeopardise the future of their daughters in the music
industry. The journalist further claimed that he had information that the Appellant had tried via his
connections to the President of the Republic to secure a cover up the case. The journalist reported
extensively on the suicide of a man who knew two of the complainants and who had allegedly killed
himself to ensure that the case would not be covered up.

The media channel showed the President of the Republic stating: “we cannot be characterized as a
society of paedophiles because we have two paedophiles. In other societies there are many more
paedophiles and worse things are happening. The law will be implemented, and it is up to the court to
impose the penalty and this must be such so as to act as a deterrent.” When the government
representative was questioned about the President’s statement and how this impact on the
presumption of innocence, he responded that the President had referred to suspects and not to
paedophiles. The leader of the opposition at the time also made statements about ‘rotten values’
accusing the government of not taking sufficient measures to address the problem.

The Appellant told the Court that because of the above media coverage of the case, he was deprived
of his freedom, humiliated, discredited, and defamed. He told the court that even after his acquittal
the TV channel did not proceed to rectify their previous reporting. He added that the channel was
constantly applying pressure on public persons to make statements about his case, leading to the
negative statement made by the President of the Repubilic.




The Court concluded that the repeated use of the word ‘paedophilia’, the type of music at the
background, the connection with the suicide of a man who knew two of the complainants, suggested
to the average audience that the appellant was guilty and as such it was defamatory. 2

The Appellant sued additional media outlets and although he secured a trial court decision in his
favour, this was often reversed upon appeal. One of these concerned the newspaper Politis which
printed headlines “Offences from May 2001-acccused of crimes-penalties up to 20 years are
foreseen”, “Sins from 1989 until this year”. The Appellant argued that his constitutional rights
including his right to the presumption of innocence were infringed because of the media coverage.
The trial court accepted his claim for libel, but this was reversed at the Supreme Court, where the
Court found the media reports as fair comments made in good faith. The Court stated that the
criterion is not whether the reader may perceive a media report as accurate or not or how the report
was perceived by the appellant or other persons; for libel the criterion is the natural and habitual
meaning of the words used, based on the understanding of the reasonable man.°

Relying upon the above precedent, another libel action which had succeeded at trial court level was
reversed upon appeal, as the court found that the newspaper merely reported the facts at the time
and fair comments made in good faith. The titles used by the newspaper were “25 charges ‘burn’

Doros”, with frequent use of the words ‘paedophilia’ and ‘suspect’.2%!

5 | Key issues In the frame of another libel action, the Appellant appealed a trial court decision, which had turned
down his request for legal aid to enable him to cover the costs of the libel lawsuit. Although the legal
aid law does not cover libel actions, the appellant argued that the media reports under review had
infringed his right to the presumption of innocence. The trial court rejected the legal aid application
on the ground that the media reports did not infringe his right to the presumption of innocence and
granted the Appellant compensation of €35,000. The Appellant appealed against the trial court
findings regarding the grant of legal aid. The Appeal Court confirmed the trial court finding in rejecting
the legal aid application, dismissing the arguments of the Appellant about ECHR case law which
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imposes a duty on states to grant legal aid where the right to a fair trial is challenged. The Appeal
Court found that the ECHR rulings do not on their own grant a right to legal aid against the provisions
of the law and that this would be possible only if the legal aid law was declared unconstitutional for
violating the right to a fair trial. The courts could grant legal aid in spite of legislative provisions to the
contrary only if the deprivation of legal aid would lead to the infringement of the right of a litigant to
access justice, which was not the case here.?%?

This decision combined with the reversal of several libel decisions suggests that the remedies
available to persons whose presumption of innocence was infringed are even more limited than what
the law suggests.

6 | Key consequences or implications of | The appeal court upheld the appeal and quashed the appellant’s conviction. This was one of the rare
the case with regard to the cases where a criminal conviction was quashed for reasons including the infringement of the
presumption of innocence presumption of innocence, although it is not possible to predict the outcome if the other reasons
were not present at the same time. One cannot ignore the fact the role played in this case by the
identity of the Appellant as a public figure, which permeated the preoccupation of the media, the
negative frames of guilt presented by public persons in response to the media and finally the acquittal
from the court which was essentially debating on whether the complainants had consented to the
acts of complained of, ignoring the fact that they were minors at the time.

In case the case brought before a court or a non-judicial mechanism - the following questions would also need to be answered

7 Brief Summary of the case and The Court acquitted the Appellant for several reasons including the fact that the presumption of
media reporting on the decision innocence had been infringed. There were no media reports on the acquittal available on the internet.
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Member State case study/ media coverage #2:

Andreas Kyprizoglou et al v the Republic (the Rikkos Erotokritou case)

Member State case study/ media coverage #2

1 | Reference details/Name/Title

Supreme Court, Appeal Jurisdiction, Andreas Kyprizoglou et al v the Republic (Avépac
KumpiZoyAou et al v. Anuokpariac), Criminal Appeals Nos. 53/2017/64/2017, 66/2017,
68/2017, 15 December, 2017.

The case is publicly referred to as ‘the Rikkos Erotokritou case’.

2 | Brief description of the case

This was a high-profile case where the Assistant Attorney General was accused, alongside
with a large law firm and its officers, of corruption, conspiracy to divert the course of justice
and conspiracy to defraud. The President of the Republic testified in Court in his favour,
whilst the Attorney General, the former Chief of Police, an opposition MP, and other public
persons testified as witnesses for the prosecution. The accused argued that the appearance
of the Attorney General in a dual capacity, as a witness for the prosecution as well as the
institutional prosecutor, alongside with the extensive media coverage resulting from the
involvement of the Attorney General and the process of investigation, raised issues of lack of
impartiality and infringement of the right to fair trial. The trial court convicted the accused,
including the Assistant Attorney General, for bribery, accepting gifts, corruption, and abuse of
power and imposed prison sentences. In the case of the Assistant Attorney General, the
prison term was three and a half years; for the director of the law firm it was two and a half
years. All convicted persons appealed their conviction on several grounds. The Appeal Court
upheld the conviction.

3 | Timeline of events

In August-November 2013, the accused law firm allegedly conspired with the Assistant
Attorney General at the time to not enter an appearance at a case in which they were acting
as lawyers so that a decision will be issued in the absence of the defendants in that case. In
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exchange the Assistant Attorney General allegedly agreed to promote the criminal
prosecution of five natural persons and one legal person for a case involving a trust deed of
several millions of Euros and ownership of a company of Russian interests named
Providencia. The Attorney General appointed criminal investigators, including a former judge,
to investigate the Providencia affair and then held a press conference to present the results.
Subsequently the Attorney General prosecuted the Assistant Attorney General alongside with
a law firm and its director for bribery and conspiracy to derail the course of justice. The
accused were convicted at the trial court stage and their conviction was subsequently
affirmed at the Appeal Court.

Media coverage

The media followed the case very closely with daily headlines and extensive media reports, but they
were divided. Some major media outlets stood by the version of events as presented by the Assistant
Attorney General and others supported the actions of the Attorney General. This was a highly
politicised case that involved both public officials as high up the ladder as the President of the
Republic himself. One of the most highly publicised phrases was the word “shame, Mr President”
which the Attorney General told the President via the media, in response to the President’s obvious
stand in support of the Assistant Attorney General. Both the Attorney General and the Assistant
Attorney General held press conferences on the case and subsequently made repeated statements to
the media.

Key issues

The accused persons claimed that the investigation was unfair because it failed to take
testimony from all persons involved in the case and did not take testimony from the Attorney
General himself who received the result of the investigation and did not share this with the
Assistant Attorney General, thus acquiring an advantage over the accused persons having in
his hands the entire testimony and adjusting his own testimony accordingly. Instead, the
Attorney General held a press conference announcing that according to the investigation’s
conclusion the Assistant Attorney General had committed the crime of bribery of a public
official. The accused persons argued that the Attorney General’s statements infringed the
presumption of innocence and that given the status of the institution of the Attorney General
his statements created a strong impression that the accused persons were guilty. The




decision to appoint a criminal investigator who was a former judge and then two more
criminal investigators to ‘strengthen’ the case against the accused carried the element of lack
of objectivity, since the investigation was seeking only and exclusively evidence that would
find the accused persons guilty, in violation of the principle of impartiality. No investigation
was carried out into evidence that could potentially prove that the accused persons were
innocent. The Attorney General was in contact with the private lawyers for the prosecution,
in full knowledge of the fact that he himself was going to be an essential witness in the trial.
In spite of being a witness himself, he assessed the credibility of the testimony and found his
own testimony credible and found other witnesses non-credible without any justification. He
then signed the indictment against the accused, acting in a dual capacity as both complainant
and prosecutor against the Assistant Attorney General with whom there had been tensions
for a long time. The accused claimed that the Attorney General abused his position, directing
and orchestrating the testimony, infringing the presumption of innocence, the principle of
impartiality, the principle of the equality of arms and in essence the principle of a fair trial.

The Court found that the question as to whether a trial was fair must be addressed on the
basis of an assessment of the trial in its entirety because only in this context is it possible to
conclude whether or not the right to fair trial was infringed. Allegations for infringement of
the right to a fair trial are not examined in abstract but in light of each case and the accused
person carries the burden to prove that their defences was adversely affected. In response to
the allegation made by the accused persons that the Attorney General’s contact with other
witnesses whilst being a witness himself infringed the principle of impartiality, the court
found that there is a difference between witness coaching and training and witness
familiarization, concluding that the a contact and an interview of a representative of the
prosecution with a witness for the prosecution at the pre-trial stage is not prohibited. On the
contrary, the prosecution has the right to such contact which may include the reading of the
witness’ testimony as given to the police, clarifying questions and locating additional
evidence in the testimony, provided the contact with the witness is not aimed at
strengthening the testimony of the latter in court. The Court found that the appointment of
criminal investigators at the pre-trial stage, the signing of the indictment by the Attorney




General whilst at the same time being a witness in the case was in fact in line with the powers
granted to him by the Constitution.

The Court admitted that the case at hand is unprecedented in Cypriot legal history, indicating
that it is highly unusual for the Attorney General to appear as a witness in a case where he is
also the prosecutor. It nevertheless went on to conclude that in light of the powers granted
to the Attorney General by the Constitution, these actions do not necessarily lead to lack of
impartiality, adding that one must not lose sight of the fact that the final determinator in the
case is the court, which will decide on the basis of the testimony before it. The argument of
the defence that the prosecution infringed the right to a fair trial due to its failure to call
particular persons as witnesses who could have testified essential facts in favour of the
accused was rejected by the court on the ground that the witnesses referred to did in fact
testify as witnesses for the defence, which means that the essential testimony was in fact put
before the court. The criminal investigators are not under a duty to pursue a particular
testimony that the defence might consider necessary. The accused argued that there was
extended media coverage of the case which relates to the intervention of the Attorney
General which infringed his right to a fair trial. The Court responded that a trial cannot be
invalidated because of media coverage, nor do the media reports automatically equate to an
unfair trial, pointing out that the role of the Attorney General is distinct from the role of the
Court; in order for the media reports to lead to an unfair trial, it must be shown that they had
an impact on the trial.

Key consequences or implications of
the case with regard to the
presumption of innocence

The case received unprecedented media coverage and attention from public persons and
monopolised the newspaper headlines for a long time. Although the prosecution repeatedly made
public statements suggesting that they accused were guilty, the defendants who were also public
figures with considerable influence also had considerable access to the media to present their
arguments. The Court claimed for itself the privilege to decide whether it had been affected by the
media reports and the public statements and in the absence of any evidence from the defence that
their judgement had indeed been impaired, the found that the presumption of innocence and the
accused persons’ right to a fair trial had not been infringed.
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In case the case brought before a court or a non-judicial mechanism — the following questions would also need to be answered

7

Brief Summary of and media report
on the decision

The Court concluded that the defence did not present any evidence to show any negative
impact of the media reports on the trial. In any case, the judgement concludes, the final

determination of whether the accused had a fair trial rests with the court. The appeal was
rejected and the trial court decision was upheld.
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