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1. Table 1 — Case law

9 March 2010

KoMuncus 3a 3awmta ot gnckpmmmHaumsa (K34)

Commission for Protection against Discrimination (CPD)

91/2009

Applicants v. private medical centre



https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do

Web link to the
decision (if
available)

Not available

Legal basis in
national law of
the rights
under dispute

Protection against Discrimination Act (3akoH 3a 3awymTta oT ANCKpUMUHaums), Article 4, para. 2.

Key facts of
the case (max.
500 chars)

An lItalian citizen and his Bulgarian wife were spending their vacation in a Bulgarian resort. (The Italian citizen
was not resident in Bulgaria. He and his wife visited the country for holidays. He had no medical insurance, but
he had a European Health Insurance Card). As a result of an incident, the man injured his ankle and had to
visit a local private medical centre. There, he was examined by a doctor, his ankle was bandaged and he
received prescription for medication. For the services the patient was charged €320. After sharing their
experience with their friends, the family went back to the medical centre to check if they had been correctly
charged. After asking for the price list, they obtained a document in English, in the prices were listed without
an indication of the currency. The personnel of the medical centre informed them that the prices were in Euro
and provided them with another copy of the same price list where the currency was added by hand. At that
moment, other patients entered the centre, asked for the same services and obtained lower prices. When the
family asked for an explanation, they were told that for Bulgarian citizens there was a different price list with
lower prices. The family filed a complaint to the Commission for Protection against Discrimination (CPD)
(Komucuns 3a 3awymnta ot guckpmmmHauyms, K3[1) claiming that the case represented discrimination on the ground
of nationality.

Main reasoning
/
argumentation

The Commission for Protection against Discrimination (CPD) (Komucus 3a 3awmta ot AuckpummuHayms, K31)
found that the complaint contained sufficient information to conclude that there was discrimination against the
applicant. Applying the shift of the burden of proof principle, the Commission requested the medical centre to
present evidence that the right to equal treatment was not violated. The medical centre argued that the price
list for Bulgarian citizens was in fact applicable only to persons working in the resort, but did not present




(max. 500

evidence to prove it. The centre presented only financial documents showing that similar prices were charged

chars) to other foreign nationals before, which were not considered relevant for proving that Bulgarian and foreign
nationals were treated equally.

Key issues In its decision, the Commission for Protection against Discrimination (CPD) (Komucusa 3a 3awymta ot

(concepts, anckpummuHauyms, K31) noted that, according to the case law of the European Court of Justice, the freedom to

interpretations | provide services, as laid down in Article 49 of the Treaty establishing the European Community, applies also to

) clarified by services in the area of healthcare. The Commission also concluded that charging different prices to Bulgarian

the case (max. | and foreign nationals for the provision of the same services was a violation not only of the national anti-

500 chars) discrimination legislation but also of Article 12 of the Treaty establishing the European Community.

Results (e.g. The Commission for Protection against Discrimination (CPD) (Komucus 3a 3awmta ot AuckpummuHayms, K31)

sanctions) and | found the medical centre guilty of direct discrimination on the ground of citizenship and issued mandatory

key recommendation obliging the centre to refraining from providing medical services on different prices for

consequences Bulgarian and foreign citizens.

or implications
of the case
(max. 500
chars)

Key quotations
in original
language and
translated into
English with
reference

»He Ha nocnegHo MsCTO cnesABa Aa ce oTbesniexun Cblo Taka, Yye cBobogata Ha rnpeaocTaBsiHe v roJlydaBaHe Ha
yciyrm, ypeaeHa B Y. 49 [EO (Hos 4n. 56 cneg nameHeHusTa ¢ JJorosopa ot JincaboH), € egHa oT YeTupurte
OCHOBHM cB060AM B pamkuTe Ha EC, Ha KOSITO ce 0OCHOBaBa (yHKUMOHUPAHETO Ha BbTPELLUHMS rasap.
CoLuyectByBa borata npaktmnka Ha Cbga Ha EBponevickute obwyHoctu (cnea forosopa ot JincaboH Cog Ha
EBponesickusi Cbto3), CrIOpeS KOSITO OKa3BaHETO Ha MEANLMHCKU yCI1yrn Ha NayneHT B 3paBHU 3aBELEHMS,
nonaga B obxsata Ha 6usLuns 4. 49 [EO (2). [lpeaocraBsHETO U CbOTBETHO 10J1y4aBaHETO Ha yCiyru cies4Ba
Aa ce n3BbpluBa 6€3 KakBaTo n Aa € ANCKPUMUHAUMNS Ha NMPU3HaK rpa>kgaHCTBo, 0COBEHO CrpsIMO rpakgaHute




details (max.
500 chars)

Ha Apyra cTpaHa Ha EC, pelunin ga ce Bb3r10/13Bat OT NMpaBoTo ¢ Ha CBOOBOAHO ABUXEHNE B Apyra CTpaHa-4/1eH
Ha O6LwHocTTa.”

Translation:

“Last but not least, it should be noted that the freedom to provide and receive services regulated by Article 49
TEC (new Article 56 as amended by the Treaty of Lisbon) is one of the four fundamental freedoms within the
EU on which the functioning of the internal market is based. There is a rich case-law of the Court of Justice of
the European Communities (after the Treaty of Lisbon Court of Justice of the European Union) according to
which the provision of medical services to a patient in healthcare establishments falls within the scope of
former Article 49 TEC (2). The provision and respectively the receipt of services should be carried out without
any discrimination on grounds of nationality, especially with respect to nationals of another EU country who
have decided to avail themselves of their right to free movement in another Member State of the Community.”

Bulgaria, Commission for Protection against Discrimination (Komucus 3a 3awurta oT AUCKpummnHayms), Decision
No. 54 of 9 March 2010 on Case No. 91/2009 (PeweHune N° 54 ot 9.03.2010 r. Ha K3/ no npenucka N?
91/2009 r.), 9 March 2010.

Has the
deciding body
referred to the
Charter of
Fundamental
Rights? If yes,
to which

specific article.

No.




9 March 2010

Komucusa 3a 3awmta oT guckpumuHaumsa (K34)

Commission for Protection against Discrimination (CPD)

11/2007

Commission for Protection against Discrimination (CPD) v. private utility company



https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do

Web link to the
decision (if
available)

Not available

Legal basis in
national law of
the rights
under dispute

Protection against Discrimination Act (3akoH 3a 3awymta oT ANCKpuMuHaums), Article 4, para. 2, Article 12,
para. 1.

Key facts of
the case (max.
500 chars)

A private utility company published a job advertisement, in which one of the language requirements for the
position were defined as ‘mother tongue — Bulgarian’. In addition, the advertisement used the female form of
the Bulgarian word for secretary (cekpetapka). A member of the Commission for Protection against
Discrimination (CPD) (Komucus 3a 3awmuta ot guckpummuHayms, K3[1) saw that advertisement and suggested to
the commission to open proceedings upon its own initiative for multiple discrimination on the grounds of ethnic
origin and sex. During the proceedings the commission also examined the case in view of discrimination on the
ground of citizenship.

Main reasoning
/
argumentation
(max. 500
chars)

In her report to the Commission for Protection against Discrimination (CPD) (Komucus 3a 3awymta ot
anckpumuHayms, K31), the member of the commission argued that the requirement for Bulgarian as mother
tongue makes the vacant position accessible only to Bulgarians, which represent unequal treatment of all other
potential candidates meeting the other requirements. The utility company argued that the wording of the
advertisement was used by mistake and that the company’s internal rules explicitly prohibit the inclusion of
any requirement for nationality in the job descriptions of vacant positions.

Key issues
(concepts,
interpretations
) clarified by

In its decision, the Commission for Protection against Discrimination (CPD) (Komucus 3a 3awymrta ot
anckpummuHaymsi, K3[]) examined not only the grounds of ethnic origin and sex, but also the ground of
nationality. The commission accepted the explanations provided by the utility company, but noted that, in the
future, it must define the language requirements more precisely in order to prevent discrimination when
recruiting personnel.




the case (max.
500 chars)

Results (e.g.
sanctions) and
key
consequences
or implications
of the case
(max. 500
chars)

The Commission for Protection against Discrimination (CPD) (Komucus 3a 3awmta ot guckpummHayms, K31) did
not find the utility company guilty of discrimination and did not impose the requested sanctions and mandatory
recommendations.

Key quotations
in original
language and
translated into
English with
reference
details (max.
500 chars)

B OTKpUTOTO 3acesjaHne OTBETHAaTa CTpaHa yCTaHoBsIBa, 4e € HeAOornyCTuMO Criopes BbTpeLIHUTe ripasusia Ha ,T.
B.” EA/l, BbBEAEHU OT €AHOIMYHNS cobcTBeHMK YE3 A.C., Penybainka Yexus, Aa ce rnocraBsi Kato ycsi0Bue 3a
3aeMaHe Ha CbOTBETHATa A/Tb)XXHOCT B APYXXECTBOTO KPUTEPUI KATo ,rpa>aaHCTBo” Ha kaHanaaTa. Komucusta
KpeanTnpa obsiCHeHnSITa 3a A4orycHaTa TEXHUYECKa rpeLlKka rnopaan Hea4obpoTo rno3HaBaHe Ha 6b/irapCckmns e3nkK
OT CbOTBETHMS CIIYXKUTEJI, HO Mpeayrnpexaasa, Yye 3a B bbgeLlye oTBeTHaTa cTpaHa — paborogares c/en8a
npeumnsHo ga ¢opmynnpa obsaBUTe 3a BAKAHTHUTE A/Tb)XXHOCTU C Or/1eA4 N3MCKBAHETO 3a B/IAAEEHE HA €ANH UIN
Apyr e3uk.”

Translation:

“During the hearing, the defendant argued that it was inadmissible under the internal rules of ‘T.V.” EAD,
introduced by the sole owner CEZ A.S., Czech Republic, to set as a condition for occupying the relevant
position in the company a criterion such as the ‘citizenship’ of the applicant. The Commission has credited the
explanations for a technical error because of poor knowledge of the Bulgarian language by the respective




employee, but warns that in the future the defendant in its capacity of employer should accurately formulate
job vacancy notices in view of the requirement for fluency in one language or another.”

Bulgaria, Commission for Protection against Discrimination (Komucus 3a 3awyura ot guckpuMmnHayus), Decision
No. 38 of 7 May 2007 on Case No. 11/2007 (PewweHune N° 38 o1 7.05.2007 r. Ha K3/ no npenucka N° 11/2007
r.), 7 May 2007.

No.

10




Decision date

6 January 2011

Deciding body
(in original
language)

AoMuHuUcTpaTtmeeH cba — Codua-rpaa (ACCI)

Deciding body
(in English)

Sofia City Administrative Court (SCAC)

Case number
(also European
Case Law
Identifier
(ECLI) where
applicable)

Administrative case No. 6095/2010

Parties

Applicant v. Migration Directorate, Ministry of the Interior (MD-Mol) (4upekuyus ,,Murpauyvsa, MUHNCTEPCTBO Ha
BbTpeLHuTe pabotn, JM-MBP)

Web link to the
decision (if
available)

https://legalacts.justice.bg/Search/Details?actld=%2BA%2B30zmGOng%3D

Legal basis in
national law of
the rights
under dispute

Entry, Stay and Departure from the Territory of the Republic of Bulgaria of Citizens of the European Union and
Their Family Members (3akoH 3a B/in3aHeTo, npebmnBaBaHETO U HaAyCKaHETO Ha Teputopusita Ha Penybsinka
bvrrapusi Ha rpaxgaHnte Ha EBpornenckusi Cbro3 1 YJIEHOBETE Ha TEXHUTE CEMENCTBA), Article 27, para. 1,
Article 23, para. 1, Article 26, paras. 1 and 2.

Key facts of
the case (max.
500 chars)

In July 2010, a Greek citizen was detained at the border while trying to enter the country. In the truck he was
driving, the police found 73 foreigners hidden in the cargo compartment. The Migration Directorate of the
Ministry of the Interior (MD-Mol) (Qupekums ,,Murpauns Ha MUHUCTEPCTBO Ha BbTpeLuHnTe pabotn, JM-MBP)

11



https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do
https://legalacts.justice.bg/Search/Details?actId=%2BA%2B3ozmGOng%3D

imposed a ban on the Greek citizen to enter Bulgaria for a period of 10 years. He appealed the ban before the
court claiming that the imposed measure was not legally justified.

Main reasoning
/
argumentation
(max. 500
chars)

In its decision, the court referred to the Entry, Stay and Departure from the Territory of the Republic of
Bulgaria of Citizens of the European Union and Their Family Members (3akoH 3a B/iu3aHeTo, rnpebusaBaHeTo 1
HarycKaHeTo Ha Teputopusita Ha Perniybsinka bosirapusi Ha rpaxgaHnte Ha EBporneiickus cbro3 n 4JieHOBEeTE Ha
TexHuTe cemercTsa), which authorises the competent authorities to ban citizens of other EU Member States to
enter Bulgaria for a maximum period of 10 years if “their personal conduct represents a genuine threat for
national security or for whom there is information that they are acting against national security and public
order”. According to the court, the act of illegally transferring 73 foreigners across the border without passing
the mandatory border and passport control is a violation of public order and therefore represents sufficient
ground for imposing the ban.

Key issues

The decision is related to the implementation of Article 26 of the Entry, Stay and Departure from the Territory

(concepts, of the Republic of Bulgaria of Citizens of the European Union and Their Family Members (3aKoH 3a B/IN3aHETO,
interpretations | npebuBaBaHETO M HarlyCKaHETO Ha Teputopusta Ha Perybsivka bbirapusi Ha rpaxgaHute Ha EBporeickus Ccobio3
) clarified by M YJIEHOBETE Ha TEXHUTE ceMeycTBa), which transposes Article 27 of Directive 2004/38/EC. The fact that the
the case (max. | applicant was citizen of another EU Member State (Greece) justified the application of this special law instead
500 chars) of the general Foreigners in the Republic of Bulgaria Act (3akoH 3a yyxxaeHuute B Penybsnka bvirapus).
Results (e.g. The court found the imposed ban fully justified and rejected the claims of the applicant.

sanctions) and

key

consequences

or implications
of the case
(max. 500
chars)

12




Key quotations
in original
language and
translated into
English with
reference
details (max.
500 chars)

»B c/ly4das e yctaHoBeHO, 4e C yrnpaBJ/isiBaHus OT xasnborogatesisi ToBapeH aBToMoObU/1 Ha TepUTOPUSTA HA
Perniybivka b ca BbBEAEHU CEAEMAECET U TPU HYXKAECTPAHHU rpakaaHu, KOMTo ca 6uam yKputu B
TPaHCrIoOpPTHOTO CPEACTBO M 10 TO3M HAaYMH Ca NpeMuHaan rpaHmyata Ha Penybsvka b B HapylueHne Ha
YCTaHOBEHUTE 3aKOHOBU pPa3nopenbu n n3bsirBaviku rpaHn4yeH mu nacropTteH KOHTpoJ1. [loco4eHOTo AesiHne
Hapylwasa yctaHoBeHusi B Periybinka b obljecTrBeH pes, nopasan KOETO U3BbPLUBAHETO My € OCHOBaHue 3a
rnpuioxXeHne Ha pasropegbara Ha 4. 26, an.1 ot 3B[THPBIECYTC cripsiMo rpbLUKWUS rpaxXaaHnH, KOUTO € U
rpaxgaHwH Ha EBpornevickns cbro3.”

Translation:

“In the present case, it was established that the truck driven by the applicant on the territory of Republic of B
has transported seventy-three foreign citizens, who have been hidden in the vehicle and thus have crossed the
border of Republic of B in violation of established laws and regulations and avoiding border and passport
control. The act in question violates the public order established in the Republic of B and, therefore, it gives
grounds for the application of the provision of Article 26, Para (1) of the Entry, Stay and Departure from the
Territory of the Republic of Bulgaria of Citizens of the European Union and Their Family Members Act as
regards the Greek citizen who is also a citizen of the European Union.”

Bulgaria, Sofia City Administrative Court (AgamuHucTtpatneeH cvg — Cogusi-rpasa), Decision No. 59 of 6 January
2011 on Administrative case No. 6095/2010 (PewweHune N° 59 ot 6.01.2011 r. Ha AamMC - Cogpusi rno agm. 4. N°
6095/2010 r.), 6 January 2011.

Has the
deciding body
referred to the

No.

13




15 May 2015

AaMnHucTpatueeH cba — Codusa-rpag (ACCI)

Sofia City Administrative Court (SCAC)

Administrative case No. 1165/2015

14



Identifier
(ECLI) where
applicable)

Parties

Applicant v. Directorate General Border Police, Ministry of the Interior (MD-Mol) (fnaBHa aupekums ,I paHn4yHa
nonnumsi”, MUHNCTepCTBO Ha BbTpelwHuTe pabotu, IAM-MBP)

Web link to the
decision (if
available)

https://legalacts.justice.bg/?Courtld=MrtzDZnBuv0%3D&CaseKindld=fVzG50UnT8U%3D&CaseNumber=%2B
09DBeWsYME%3D&CaseYear=b114DZ6AW3w23D&ShowConnected=False&IsLucenelnUse=True&ShowResults
=True&lsAdvanced=False

Legal basis in
national law of
the rights
under dispute

Entry, Stay and Departure from the Territory of the Republic of Bulgaria of Citizens of the European Union and
Their Family Members (3akoH 3a Bin3aHeTo, ripebnBaBaHETO U HaryCKaHETO Ha Teputopusita Ha Penybsnka
bvarapusi Ha rpaxgaHnte Ha EBpornenckusi Cbio3 1 YJIEHOBETE Ha TEXHUTE CEMENCTBA), Article 12, para. 1.

Key facts of
the case (max.
500 chars)

In December 2014, a Iranian citizen, father of a British national living in Bulgaria, applied for a residence card
of a family member of a Union citizen. The application was submitted by post to Directorate General Border
Police of the Ministry of the Interior (MD-Mol) (aBHa anpekuus ,,[ paHn4Ha noanums”, MUHNCTEPCTBO Ha
BbTpewHuTe pabotu, FArM-MBP). With the application, the applicant also requested to be provided with a
certificate of application for the residence card. The certificate, also envisaged in Article 10, para. 1 of Directive
2004/38/EC, serves as a document proving that the person has applied for a residence card. Instead of issuing
the requested documents, Directorate General Border Police of the Ministry of the Interior (MD-Mol) (ln1aBHa
anpekuns ,[paHnyHa noanyms”, MMHUCTEPCTBO Ha BbTpelwHuTe pabotu, FAIM-MBP) issued a residence permit
for a family member of EU citizen and informed him that his residence card application will be issued after the
conclusion of his international protection procedure. The Iranian citizen appealed the rejection to be issued a
residence card before the court.

Main reasoning
/

Directorate General Border Police of the Ministry of the Interior (MD-Mol) (MasHa anpekuyus ,,[ paHndHa
nonnunsi”, MUHNCTEPCTBO Ha BbTpelwHuTe pabotu, TArM-MBP) argued that the residence card application was

15



https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do
https://legalacts.justice.bg/?CourtId=MrtzDZnBuv0%3D&CaseKindId=fVzG5OUnT8U%3D&CaseNumber=%2B09DBeWsYmE%3D&CaseYear=b1I4DZ6AW3w%3D&ShowConnected=False&IsLuceneInUse=True&ShowResults=True&IsAdvanced=False
https://legalacts.justice.bg/?CourtId=MrtzDZnBuv0%3D&CaseKindId=fVzG5OUnT8U%3D&CaseNumber=%2B09DBeWsYmE%3D&CaseYear=b1I4DZ6AW3w%3D&ShowConnected=False&IsLuceneInUse=True&ShowResults=True&IsAdvanced=False
https://legalacts.justice.bg/?CourtId=MrtzDZnBuv0%3D&CaseKindId=fVzG5OUnT8U%3D&CaseNumber=%2B09DBeWsYmE%3D&CaseYear=b1I4DZ6AW3w%3D&ShowConnected=False&IsLuceneInUse=True&ShowResults=True&IsAdvanced=False

argumentation

lawfully rejected, because the applicant was a family member of a family of an EU citizen, but had not

(max. 500 exercised his right of free movement. Therefore, instead of a residence card, he was issued a residence permit

chars) according to Council Regulation (EC) No. 1030/2002 of 13 June 2002 laying down a uniform format for
residence permits for third-country nationals.

Key issues The key issue clarified by the case is the difference between two pieces of EU law and their corresponding

(concepts, national transposition provisions. In its decision, the court noted that Article 5 of Council Regulation (EC) No.

interpretations | 1030/2002 was not correctly transposed in Bulgarian law. According to the court, Council Regulation (EC) No

) clarified by 1030/2002 should not apply to third country nationals who are family members of EU citizens. For this

the case (max. | category of persons, the applicable provision should be Article 10 of Directive 2004/38 and this provision does

500 chars) not require applicants to have exercised their right to free movement or to be accompanied by or uniting with
a citizen of the EU. The only requirement laid down in Article 10 of Directive 2004/38 is that the person is not
an EU citizen, but is a member of the family of EU citizen.

Results (e.g. The court repealed the silent refusal of Directorate General Border Police of the Ministry of the Interior (MD-

sanctions) and | Mol) (riaBHa aupekuus ,,I paHn4Ha rnoanums”, MMHUCTepcTBo Ha BbTpeLwHuTe pabotu, TAIM-MBP) to provide

key the applicant with a certificate of application for the residence card and forwarded the case to the migration

consequences authorities with mandatory instructions to immediately issue the certificate.

or implications
of the case
(max. 500
chars)

Key quotations
in original
language and
translated into
English with

LAHaNIN3bT Ha BU3NPaHUTE pa3rnopesbu oT BU3MPaHUs akT Ha BTOPUYHOTO rpaso Ha EC, Hanara nisoga, 4ye oT
perynaymsta Ha Cblyus Ca U3KJ/II0YEHN OTHOLUEHUSITA, CBbP3aHN C U34aBaHETO Ha AOKYMEHTH 3a rpebuBaBaHe
Ha Teputopusita Ha EC Ha 4/ieHoBeTe Ha ceMeicTBaTa Ha rpaxaaHnte Ha EC, KouTo He ca rpakgaHu Ha Cbio3a.
Te3u OTHOLEHMS ca persiaMeHTUpaHu B 4. 10 Ha Aupektua 2004/38 EQO, cbriiacHo 4nsito 7. 1, npaBoTo Ha
rnpebuBaBaHe Ha 4YJ€HOBE Ha CEMENCTBOTO Ha rpaxgaHwH Ha Cbro3a, KOUTO He ca rpa)kAaaHu Ha AbpKaBa—

16




reference
details (max.
500 chars)

4/leHKa, ce [40Ka3Ba Ype3 mn3aBaHeTo Ha AOKYMEHT, HapuyaH ,Kapta 3a npebuBaBaHe Ha 4/1eH Ha CEMEKNCTBOTO
Ha rpaxkaaHnH Ha Cbro3a", He no-KbCHO OT LWECT Mecela OT AaTtarta Ha BHacsiHe Ha mosibara. Y0cTtoBepeHue 3a
TOBa, 4Ye /IMLETOo € rnogasio Mmosba 3a Kkapta 3a npebuBaBaHe ce nsgasa HezabaBHoO. [JupeKTuBaTa He rocraBs
HUKaKBW AOMbJIHUTEJTHN U3NCKBAHWS 3a ToOBa Aa/n JIMLETO € yrpaxKHus0 rnpaBoTo cu Ha cBO6OAHO ABUXKEHNE
W Aaam ce rnpuapyxaBa nin ce rnpucbegnHsBa KbM rpaxaaHnH Ha EBponenickmns Cbro3, Taka KakTo e
3anncaHo B 4. 9a n 4ya. 12 ot 3aKkoHa. [...] I3qaBaHeTo Ha ABaTta AOKYMEHTA Mo HUKaKbB HaYnH HE €
06BbP3aHO C nNpoUeaypuTe o rnpegocTaBsHe Ha 3aKpusia, OTKPUTH 110 OTHOLUEHNE Ha JIMLETO.”

Translation:

“The analysis of the envisaged provisions of the EU secondary law act calls for the conclusion that its
regulation excludes relations related to the issuance of EU residence documents to family members of EU
citizens who are not citizens of the Union. These relations are regulated in Article 10 of Directive 2004/38 EC,
under which the right of residence of family members of a Union citizen who are not nationals of a Member
State is proved by the issue of a document known as ‘residence card of a family member of a Union citizen' no
later than six months from the date of filing of the application. A certificate that the person has applied for a
residence card is issued immediately. The Directive does not impose any additional requirements on whether
the person has exercised their right to free movement or whether they are accompanied by or are uniting with
a citizen of the European Union as set out in Articles 9a and 12 of the [Bulgarian] law [...] The issue of the two
documents is in no way tied to the procedures for granting protection opened in respect to the same person.”

Bulgaria, Sofia City Administrative Court (AgamuHucrpatneeH covg — Cogusi-rpasa), Decision No. 3402 of 15 May
2015 on Administrative case No. 1165/2015 (PeweHune N° 3402 ot 15.05.2015 r. Ha AamC - Cogus rno agam. A.
N° 1165/2015 r.), 15 May 2015.

Has the
deciding body
referred to the

No.
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22 March 2011

BbpxoBeH agMunHUCTpaTuBeH cba (BAC)

Supreme Administrative Court (SCAC)

Interpretative case No. 6/2010

18



Identifier
(ECLI) where
applicable)

Parties

Not applicable. Interpretative cases have no parties.

Web link to the
decision (if
available)

www.sac.government.bg/TD VAS.nsf/d6397429a99ee2afc225661e00383a86/e71585c926481219¢c2257e4c002
3b7f4?0penDocument

Legal basis in
national law of
the rights
under dispute

Bulgarian Identity Documents Act (3aKkoH 3a 6b/irapckuTe AOKYMEHTH 3a CaMO/IMYHOCT), Article 75(6).

Key facts of
the case (max.
500 chars)

Upon initiative of its chair, the Supreme Administrative Court (SAC) (BbpxoBeH aaMnHuUCTpatnseH covg, BAC)
opened an interpretative case (Tb/IKyBaresiHO 4€/10) to examine whether the ban to leave the country, imposed
on persons with outstanding financial obligations, corresponded to Article 27 of Directive 2004/38. According to
Article 75(6) of the Bulgarian Identity Documents Act (3aKoH 3a 6bsirapckuTe JOKyMEHTHU 3a CaMOJIMYHOCT), a
ban to leave the country shall be imposed on any person, who “does not comply with an enforceable court
decision, by which they have been sentenced to pay a financial obligation in large amounts to Bulgarian natural
or legal persons or foreign persons, unless they provide an adequate security”.

Main reasoning
/
argumentation
(max. 500
chars)

In its decision, the court referred to the direct effect of EU directives and the supremacy of EU law before any
piece of national legislation that is not in line with it. According to the court, the ban restricted the right to free
movement and residence on the territory of EU Member States. According to Article 27 of Directive 2004/38,
Member States were allowed to impose such restrictions, but only on the grounds of public policy, public
security or public health. The scope of these grounds is not defined in EU law, but can be derived from the
case law of the Court of Justice of the European Union. In addition to that, Directive 2004/38 introduces clear
rules for the application of these restrictions: they shall not be invoked to serve economic ends, they shall
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comply with the principle of proportionality, they shall be based exclusively on the personal conduct of the
individual concerned, etc. According to EU law and the case law of the Court of Justice of the European Union,
when applying a restriction on the right to free movement, national authorities should assess the personal
conduct of the individual concerned taking into account the particulars of each case. On the contrary, according
the Bulgarian law, national authorities are not allowed to assess the particulars of the case, but are rather
bound by the imperative nature of the legal provision.

Key issues

The decision evaluates the compliance of a national legal provision to the provision of Article 27 Directive

(concepts, 2004/38 and elaborates on the direct effect of the directive and on the supremacy of EU law before national
interpretations | law. It also refers to a number of the decisions of the Court of Justice of the European Union, where these

) clarified by issues have been discussed.

the case (max.

500 chars)

Results (e.g. The court found that the provision of Article 75(6) of the Bulgarian Identity Documents Act (3aKkoH 3a
sanctions) and | 6b/srrapckuTe 4OKYMEHTU 3a caMo/in4HOCT) was not fully compliant with Directive 2004/38. Therefore, national
key courts are authorised to directly apply the directive and repeal any ban for leaving the country, which
consequences contradicts to its provisions. Two months after the decision of the court was published, the Constitutional Court

or implications
of the case
(max. 500
chars)

declared the provision of Article 75(6) of the Bulgarian Identity Documents Act (3aKoH 3a 6bJsirapckute
AOKYMEHTH 3a caMoJIn4HOCT) unconstitutional. In its decision, the Constitutional Court stated that by declaring
the provision unconstitutional “favourable prerequisites will be created for the more comprehensive and precise
transposition of the provision of Article 27 of Directive 2004/38/EC”.

Key quotations
in original
language and
translated into

w12. EB,DOHGVICKOTO 3aKoHoAaTesICTBO U ripaktukara Ha Cb4a Ha EBpOﬂGﬁCKMFI CbHO3 U3NCKBAT Aeporalnsdara Ha
rnpaBoToO Ha CcBO60AHO ABMXEHNE Aa bbae d)yHKLlMFI Ha rpeleHKara Ha KOMINeTeHTHUA HalMoHaJlIeEH opraH Ha
KOHKPETHUTE pEJZIEBAHTHU (paKTM 0 OTHOLLUEHNE Ha KOHKPETHOTO sinye. Te He gonyckaTt HasaraHe Ha
orpaHmndeHune ripn yCcjiioBusdra Ha O6Bbp3aHa KOMIMETEHTHOCT, Thi KaTo ToBa rnpaBm HEBb3MOXXHAa MNpeLeHKarTa 3a
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English with
reference
details (max.
500 chars)

Ha/n4neTo Ha AOoCTaTtbyHO CEPUO3HA M aKTyaslHa 3ariaxa, KoOSiTo CbOTBETHOTO JINLUE MNPeACTaB/isiBa 3a HIKOU OT
yHAAMEHTA/THUTE MHTEPECHU Ha 06LYECTBOTO.

13. Mo cunata Ha 6bsirapckara ripaBHa HOpMa KOMMNETEHTHUSAT HaUMOHaseH opraH HsMa rnpaso 4a U3BbpLUBa
nHANBUAYyas1Ha rnpeleHKa Ha U3KJTIYUTETHO JIMYHOTO MOBEAEHNE Ha JINLETO, KaKTO U Aa yCTaHOBU
CbLYECTBYBAHETO Ha UCTUHCKA, peasiHa u 4OCTaTb4YHO CEPUO3HA 3arjiaxa, KOsiTO 3acsira HIKou OT OCHOBHUTE
MHTEpECcH Ha obLyecTBOTO. Hasnye e 3aKOHOBO yCTaHOBEH aBTOMaTu3bM Ha HaslaraHe Ha rnpuHyanTesHaTa
aAMUHUCTPATUBHaE MApKa.”

Translation:

“12. The European legislation and the case-law of the Court of Justice of the European Union require that the
derogation of the right to free movement be a function of the assessment of the relevant national authority of
the particular facts relevant to the individual concerned. They do not allow the imposition of a constraint under
a constrained jurisdiction as this makes it impossible to judge the existence of a sufficiently serious and
current threat that the person concerned represents for one of the fundamental interests of society.

13. Under the Bulgarian law, the competent national authority is not entitled to make an individual assessment
of the individual’'s personal behaviour and to establish the existence of a genuine, real and sufficiently serious
threat affecting one of the fundamental interests of society. There is a legally established automatism of
imposing the compulsory administrative measure.”

Bulgaria, Supreme Administrative Court (BbpxoBeH agMUHUCTPATUBEH CbA), Interpretative decision No. 2 of 22
March 2011 on Interpretative case No. 6/2010 (TwsikyBartesiHo pewwerHmne N° 2 ot 22.03.2011 r. Ha BAC o
ThK. 4. N° 6/2010 r.), 22 March 2011.

Has the
deciding body
referred to the
Charter of

No.
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4 May 2011

KoHCTUTyumMoHeH cba Ha Penybnuka Bonrapusa (KCPB)

Constitutional Court of the Republic of Bulgaria (CCRB)

Constitutional case No. 4/2011
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(ECLI) where
applicable)

Parties 53 Members of Parliament

Web link to the
decision (if www.constcourt.bg/bg/Acts/GetHtmIContent/2c0ed83d-bael-41c0-a60c-e79e90a6b31b
available)

Legal basis in Constitution of the Republic of Bulgaria (KoHctutyums Ha Penybanka bvarapus), Article 42, para. 1.
national law of
the rights
under dispute

Key facts of In December 2010, the parliament adopted a new Election Code (M360opeH koaekc). The new legislation
the case (max. | envisaged certain restrictions to the right to vote and stand as candidate in local elections and elections to the
500 chars) European Parliament. The restrictions applied also to citizens of other EU Member States. In order to vote and

stand as candidates in local elections, citizens of EU Member States had to have lived in the respective locality
during the last 12 months. In order to stand as candidates in elections to the European Parliament, citizens of
EU Member States had to have lived in Bulgaria or another EU Member State during the last two years. The
same restrictions were envisaged for Bulgarian citizens as well. A group of 53 Members of Parliament sent a
complaint to the Constitutional Court of the Republic of Bulgaria (CCRB) (KoHCTUTyUMOHEH Cbg Ha Perybsivka
bwvarapuns, KCPB) claiming that these restrictions violated the voting rights of Bulgarian citizens and citizens of
other EU Member States and asking the court to declare the respective provisions unconstitutional.

Main reasoning | In their complaint, the Members of Parliament argued that, in the Constitution, there were no ‘settlement’

/ requirements (requirements for living in a certain place for a certain period of time) restricting the participation
argumentation | in elections. Therefore, adding such restrictions by a law was a form of ‘supplementing’ the Constitution. The
(max. 500 applicants also claimed that such restrictions infringed upon the voting rights of individuals and violated a
chars) number of international legal instruments, including the Universal Declaration of Human Rights, the Covenant

23



https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do
http://www.constcourt.bg/bg/Acts/GetHtmlContent/2c0ed83d-bae1-41c0-a60c-e79e90a6b31b

on Political and Civil Rights and the Convention for the Protection of Human Rights and Fundamental
Freedoms. For example, Article 7 of the Universal Declaration of Human Rights prohibits discrimination in any
form; Article 2 proclaims the equality between the citizens, and Article 21, para. 3 explicitly states that there
must be “genuine elections which shall be by universal and equal suffrage and shall be held by secret vote or
by equivalent free voting procedures”. Article 14 of the Convention for the Protection of Human Rights and
Fundamental Freedoms goes in the same direction. Article 25b of the International Covenant on Civil and
Political Rights states that every citizen has the right “to vote and to be elected at genuine periodic elections,
which shall be by universal and equal suffrage and shall be held by secret ballot, guaranteeing the free
expression of the will of the electors”. In the opinion of the applicants, none of these basic principles and
norms of international law was reflected in the contested provisions.

Key issues

In its decision, the Constitutional Court of the Republic of Bulgaria (CCRB) (KoHCTUTYUMOHEH Ccba Ha Pernybiuvka

(concepts, bvarapusi, KCPB) noted that the link between a person and a certain community is a legitimate precondition

interpretations | for the exercise of his/her electoral rights. Traditionally, that link is ensured by introducing a requirement for

) clarified by the person to be citizen of the country in which elections take place, or of an EU Member State in local

the case (max. | elections and elections to the European Parliament. The requirement for the person to have lived in a certain

500 chars) locality is considered legitimate also by the Venice Commission and the European Court for Human Rights. At
the same time, the court found that the introduction of an excessively long period, during which the person
must have lived in a certain location, can turn the requirement into an obstacle to the effective exercise of
electoral rights. According to the Venice Commission, such a requirement should not exceed a maximum of six
months.

Results (e.g. The Constitutional Court of the Republic of Bulgaria (CCRB) (KoHCTUTYUHMOHEH CcbA Ha Pernybsnka bvarapus,

sanctions) and | KCPB) declared as unconstitutional the duration of the two settlement requirements as defined in the Election

key Code (M360peH kogekc). As a result of this decision, the parliament amended the law and decreased down to

consequences six months all the settlement requirements which were declared unconstitutional. In the new Election Code

or implications
of the case

(M360peH kogekc), which was adopted in February 2014, the six-month periods were not changed.
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(max. 500
chars)

Key quotations
in original
language and
translated into
English with
reference
details (max.
500 chars)

~KOHCTUTYLUMOHHUAT CbA NpeUeHsIBa TakoBa U3UCKBAHE 3a ,)KMBEEHe” KaTo MpeKOMEPHO, 3aL40TO MpeBpPbLYA
A0ryCTuMnTE U pazyMHU U3NCKBaHNS KbM HOCUTEJISI Ha M36UpaTesiIHoOTO rpaBo B OrpaHUYeHue u LJeH3 U B TO3M
CMUCBJ1 NpoTnBopeYn Ha 4. 10 ot KoHctutyuymsrTa. Cpokose ot ,,12 meceya” v ,,2 roanHn” HapyLwasaTt v
KOHCTUTYLUMNOHHNS MPUHUMIT 33 POrnopLMOHasIHOCT rpu rnocTaBsIHETO Ha AOMYCTUMMU U3NCKBAaHUS KbM
YIPa>KHsIBaAHETO Ha OCHOBHM rpaBa, KakBoTo € u3bupaTtesiHoTo npaBo — HE € HajnLe CEPUO3HO orpasaaHne 3a
HaJsl0XKUTE/IHOCT Ha TOJIKOBAa AbJibI IEPNOA, KOUTO Aa € HE0bX0oAMM 3a yrpa>kHIBaHeTo Ha n3bupatesiHoTo
rnpaso ro rpegHasHadyeHneTo My. B VI360pHUS KOAEKC HE Ce CbAbpXKa U3MEPUTEST NN CPaBHEHUE, KOETO Aa
ocMucas v ornpasaaBa cpoka ,12 meceya” wam ,,2 rognHn”. KOHCTUTYLUNOHHUSIT Cb KOHCTATUPa u
HeCbpa3MepHOCT C Or/ied NPOAb/IKUTETHOCTTa Ha MaHAaTa Ha opraHuTe, 3a YNeTo nlbupaHe ce rnpoussexaart
BBIPOCHUTE M360pU U CLOTBETHO CE Yrpa)KHsBaT n3bupatesiHuTe rnpasa — O6LMNHCKU CbBETU U KMETOBE Ce
n3bupar 3a 4 roamHu (4. 138 u 4n. 139, an. 1 ot KoHcTutyumata), 1/4 ot ToBa Bpeme nzbuparen n nusbupaem
TpsibBa Aa e XWBSJ1 B HAaCeJIeHOTO MSICTO,; 4YsieHoBe Ha Ell ce n3bupar 3a 5 roamHun — 3a ga cu nlbupaem, Tpsbsa
CbOTBETHO 2 roAnHN ,)knBeeHe” B AbpixaBa-4y/ieHka.”

Translation:

“The Constitutional Court considers such a requirement for ‘living’ to be excessive because it makes the
permissible and reasonable requirements to the holder of the electoral right in a limitation and threshold, and
in this sense contradicts Article 10 of the Constitution. Durations of ‘12 months’ and ‘2 years’ also violate the
constitutional principle of proportionality in imposing admissible requirements on the exercise of fundamental
rights such as the right to vote - there is no serious justification for the need for such a long period as a
necessary precondition for duly exercising the right to vote. The Election Code does not contain a measure or a
comparison that would make sense and justify the term of ‘12 months’ or ‘2 years’. The Constitutional Court
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also finds a disproportion in terms of the length of the mandate of the bodies for which the elections in
question are held and, accordingly, electoral rights are exercised - municipal councils and mayors are elected
for four years (Articles 138 and 139 (1) of the Constitution), 1/4 of this time the voter and the candidate
should have lived in the locality; MEPs are elected for 5 years - in order to be an eligible candidate, one needs
2 years of ‘living’ in a Member State respectively.”

Bulgaria, Constitutional Court of the Republic of Bulgaria (KoHCcTUTYUmnoHeH cba Ha Pernybsivka bbirapus),
Decision No. 4 of 4 May 2011 on Constitutional case No. 4/2011 (PeweHue N° 4 ot 4.05.2011 r. Ha KC no
KOHCTUTYUMOHHO aeno N2 4/2011 r.), 9 May 2011.

No.
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Decision date

11 July 2011

Deciding body
(in original
language)

AoMuHuUcTpaTtmeeH cba — Codusa-rpaa (ACCI)

Deciding body
(in English)

Sofia City Administrative Court (SCAC)

Case number
(also European
Case Law
Identifier
(ECL1I) where
applicable)

Administrative case No. 3882/2011

Parties

Applicant vs Migration Directorate, Ministry of the Interior (MD-Mol) (Aupekuyus ,,Murpauymns”, MuUHUCTEPCTBO Ha
BbTpeLHuTe pabotn, JM-MBP)

Web link to the
decision (if
available)

https://legalacts.justice.bg/Search/Details?actld=PnkiF215jyw%3D

Legal basis in
national law of
the rights
under dispute

Foreigners in the Republic of Bulgaria Act (3akoH 3a uyxxaeHumte B Penybanka bvarapus), Article 75.
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Key facts of
the case (max.
500 chars)

In April 2010, a citizen of Kosovo married to a Bulgarian citizen was imposed a ban to leave Bulgaria due to
unsettled financial debts and a pending enforcement procedure in relation to these debts. The ban was
imposed by an order of the Director of Migration Directorate of the Ministry of the Interior (MD-Mol)
(Aupexkuums ,,Murpaums”, MMHUCTEPCTBO Ha BbTpeLHUTE pabotn, AM-MBP). The citizen of Kosovo appealed
against the ban before the court, claiming that it violated his right as a family member of an EU citizen to leave
the territory of a Member State and to travel to another Member State stipulated in Article 4 of Directive
2004/38/EC.

Main reasoning
/
argumentation

According to the court, the ban to leave the country, imposed on the foreign citizen, restricts his right to leave
a Member State stipulated in Article 4 of Directive 2004/38/EC. The provisions of EU law are superior to those
of national law when there is contradiction between them. Article 27 of Directive 2004/38/EC allows Member

(max. 500 States to restrict this right, but only on the grounds of public policy, security and health and in compliance with

chars) the principle of proportionality. The imposed ban contradicts these provisions and should therefore be
repealed.

Key issues The case is an example of incorrect interpretation by Bulgarian courts of the scope of application of Directive

(concepts, 2004/38/EC. According to the court, the directive applies to all family members of EU citizens, irrespective of

interpretations | whether the latter are in their own country or in another Member State. In this case, the court applies Article 4

) clarified by and Article 27 of the directive on a family member of a Bulgarian citizen residing in Bulgaria, i.e. who has not

the case (max. | exercised their right to free movement.

500 chars)

Results (e.g. The court repealed the order of the Director of Migration Directorate of the Ministry of the Interior (MD-Mol)

sanctions) and | (Qupekuus ,Murpaums”, MMHUCTEpPCTBO Ha BbTpelHnTe pabotn, AM-MBP), by which the foreign citizen was

key banned from leaving Bulgaria.

consequences

or implications
of the case
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(max. 500
chars)

Key quotations
in original
language and
translated into
English with
reference
details (max.
500 chars)

»[1pebuBaBaly Ha 3aKOHHO OCHOBaHue B Pb 4y)xaeHeLl, KOUTO € Cbrpyr Ha 6b/irapCcku rpaxkaaHuH ce ornpeaess
Kato 4YJ1IeEH Ha CEMEHCTBOTO Ha rpaxkgaHuH - 4jieH Ha Cbro3a (4n. 2, nap. 2, 6. "a", Bp. nap. 1 ot [AupeKktnBa
2004/38/EO). lNMopaaw ToBa, xxanborofatesisit, 3@ KOroto OTBETHUKBLT HE OCrOpBa Aa € Cbrpyr Ha 6b/rapcku
rpaxkiaHuH CblLOo Ce Mos13Ba OT yCcTaHoBeHUTe B [Aupektua 2004/38/EO Ha EBponevickus rnap/siaMeHT u Ha
CoBerta, ot 29 anpun 2004 r. OTHOCHO NpaBoTo Ha rpaxgaHn Ha Cbr3a U Ha Y/1EHOBE Ha TEXHUTE CEMENICTBA Aa
ce ABwxkart u Aa rnpebmBasat cBO60AHO Ha TEPUTOPUSATA Ha AbpXKaBuUTe - 4ieHoBe Ha EC. 3abpaHata
yyxxaeHeubT 4a Harycka Pb npsiko orpaHnyaBaTt rnpaBoTo My Ha M3/IM3aHE, rporsaceHo ¢ Yi. 4, nap. 1 ot
AAnpekTusara.

Translation:

“A foreigner, legally residing in the Republic of Bulgaria, who is spouse of a Bulgarian citizen, is defined as a
member of the family of a citizen - member of the Union (Article 2, paragraph 2, sub-paragraph "a", in relation
to paragraph 1 of Directive 2004/38/EC). Therefore, the applicant, who is spouse of a Bulgarian citizen and
this is not disputed by the defendant, also benefits from the provisions laid down in Directive 2004/38 /EC of
the European Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and their
family members to move and reside freely within the territory of the Member States. The banning of the
foreigner to leave the Republic of Bulgaria directly limits his right of exit, proclaimed in Article 4, paragraph 1
of the Directive.”

Bulgaria, Sofia City Administrative Court (AgMuHucrpatuseH covq — Cogusi-rpas), Decision No. 3413 of 11 July
2011 on Administrative case No. 3882/2011 (PewweHune N° 3413 ot 11.07.2015 r. Ha AamC - Cogus o aam. A.
N° 3882/2011 r.), 11 July 2015.
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The court has not referred to a specific article of the Charter of Fundamental Rights but to the Charter in
general, stating that the right of movement and of residence are guaranteed by the Charter.

2. Table 2 — Overview
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