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PART A. EXECUTIVE SUMMARY
The fundamental rights of defendants included in Directive 2016/343/EU were implemented in:

e The Criminal Code (HakazameneH kodekc),!

e The Criminal Procedure Code (HakazamenHo-npouecyaneH Kodekc),?

e The Execution of Sentences and Detention in Custody Act (3akoH 3a u3nwvaHeHue Ha
HAaKa3aHuAama u 3a0vbpxaHemo nod cmpaxa),’

e The Judiciary Act (3akoH 3a cvdebHama enacm),

e The Liability of the State and Municipalities for Damages Act (3akoH 3a omeosopHocmma Ha
dvprasama u obuwjuHuUmMe 3a spedu).’

The right to be presumed innocent in general:

The practical observance of the right to be presumed innocent in the different professions drew a
dividing line between prosecutors, on the one hand, and lawyers and judges, on the other hand, while
police representatives were split between the two groups. While all interviewees affirmed the
importance of the presumption as a key principle of criminal procedure, the former group firmly stated
it was always observed, while the latter group expressed nuances. Aspects of the work of lay judges,
prosecutors’ collection of solely incriminating evidence and wide publicisation of cases, the trial of
organised crime, and high level corruption cases in the Specialised Criminal Court were cited as
problematic. Among the factors affecting the presumption of innocence were gender, previous
convictions, and ethnic background.

Public references to guilt:

Media coverage of criminal cases was elaborated upon by interviewees comprehensively. While the
relations of the different professions with the media were partly regulated by ethics and internal rules
and few (police) interviewees pointed to no problems concerning media, most were critical of media
coverage and its impact on criminal proceedings. Incompetence and sensationalism by journalists, and
a high degree of impact of media on public opinion, affected in turn the presumption of innocence.
Although positive effects of media coverage, such as openness and transparency of the work of police,
higher attention to domestic violence cases, accountability before society, were pointed to, more than
one interviewee stated media coverage had a negative effect on proceedings. Names and personal
details of defendants were routinely disclosed, despite prohibitions, and publicisation was affected by
many factors, such as migrant and minority background, and gender. Frequent media interventions
by the prosecutor’s office were criticized harshly. The two case studies on media coverage in Bulgaria
also confirmed those harming effects.

The presentation of suspects and accused persons:
Interviewees showed consensus around the use and regulation of restraining measures and the

prevention of defendants being presented as guilty. They were unanimous that restraints cannot
impact the presumption of innocence but only public opinion, to some extent, through media

! Bulgaria, Criminal Code (HakazameneH kodekc), 1 May 1968

2 Bulgaria, Criminal Procedure Code (HakazamesnHo-npouecyaneH kodekc), 28 October 2005

3 Bulgaria, Execution of Sentences and Detention in Custody Act (3ak0H 3G U3NbAHEHUE HA HOKA3AHUAMA U
300bpHcaHemo nod cmpaxca), 1 June 2009

4 Bulgaria, the Judiciary Act (3akoH 3a cbdebHama eaacm), 7 August 2007

5 Bulgaria, Liability of the State and Municipalities for Damages Act (3akoH 36 om2ogopHocmma Ha dbprcasama
u obwuHUmMe 3a epedu), 1 June 1989



https://www.lex.bg/laws/ldoc/1589654529
https://www.lex.bg/laws/ldoc/2135512224
https://www.lex.bg/laws/ldoc/2135627067
https://www.lex.bg/laws/ldoc/2135627067
https://www.lex.bg/laws/ldoc/2135560660
https://www.lex.bg/laws/ldoc/2131785730
https://www.lex.bg/laws/ldoc/2131785730

coverage. Assessment, required by law, of the age, sex, and risk the defendant presents, seems to be
lacking. Handcuffs and shackles restrained defendants on their way to the court room but they were
always taken off before the judge/panel. While police universally supported their use to secure
defendants’ and others’ safety, extreme use was also mentioned. Defendants in Bulgaria wear their
own clothes and, although there was no ‘dress code’ for courtrooms, much was elaborated on the
attitude clothes suggest, and provoke. In terms of guarantees for not presenting (vulnerable)
defendants as guilty, construction of court buildings was mostly discussed, with a stark contrast
between newer buildings, where defendants can enter courtrooms directly, and older ones, where
they have to pass through public corridors and be exposed to the public and the media.

Burden of proof:

Interviewees were unanimous that the burden of proof lies entirely on the prosecution. The only
‘exceptions’ mentioned were faulty prosecutorial practices, like leaving the arguments of the
defendant only for the trial stage, and the dependence of expert witnesses on the prosecution.
Regarding confessions, while several interviewees mentioned their procedural significance in
summary proceedings and agreements between prosecution and defence, others thought they are
attenuating circumstances and sign that the defendant is willing to cooperate. In general they have
little significance by themselves and need to be corroborated by other evidence. Wrongful procedural
practices were mentioned, such as informal ‘talks’ with operative police before a person is charged,
and interviewing persons initially as witnesses and only later charging them and according them full
defence. As for confessions being informed and conscious, police claimed explaining defendants their
rights and acting lawfully, while lawyers talked of implicit means of coercion, and magistrates
mentioned checking whether confessions are indeed genuine. One judge talked of cases where
defendants were kept in detention until they confess and strike an agreement with the prosecution,
and other rarer instances where judges found confessions were not informed and conscious.

The right to remain silent and not to incriminate oneself:

The right to remain silent was unanimously pointed out as a key right of the defendants of which they
are informed continuously. Police were again adamant they were explaining defendants their rights,
while lawyers advised clients to remain silent to avoid spontaneous confessions and answering to
unclear and overly general charges. Some coercion may, according to lawyers, be exercised on
defendants so that they speak, especially in case of first encounter with criminal justice. Defendants
in Bulgaria could not obligated to provide evidence, although magistrates assumed court can authorise
taking DNA samples, and other evidence.

The right to be present at the trial and to have a new trial:

The right of defendants to be present at trial is also a right they are informed duly of. Although
proceedings in absentia are sometimes possible, the possibility to impose a harsher remand measure
if the defendant is not found for trial practically makes presence mandatory, and he/she can be
searched for nationally and internationally. Many aspects of effective participation in trial were
discussed - physical arrangements in court rooms and means for defending persons’ rights, and
participating on an equal footing with the public prosecutor. Besides widely cited guarantees as (sign)
interpretation and (obligatory) defence, opinions were split on the position of vulnerable defendants,
especially those with disabilities — some thought their needs are accommodated, while others stated
they were treated badly.



PART B. INTRODUCTION

In total, 12 eligible interviews were carried out between 19 February 2020 and 6 May 2020.

Interviews were conducted with four police officers, two judges, two prosecutors, and four defence
lawyers.

Out of the 12 interviews, two were conducted face-to-face, eight via online communication platforms
and two by phone. Three interviewees refused a video connection and one of them also refused to be
audio-recorded, due to security concerns (having to speak from their homes), internet connectivity
issues, and working concerns. The internet connection was a problem in a number of interviews and
interviewees speaking from home were constrained by sharing space and devices with family
members.

B.1 PREPARATION OF FIELDWORK

The technical preparation of fieldwork included the translation of the questionnaire, data protection
documents and support letter in Bulgarian. FRA guidance and comments were strictly taken into
account, as well as established Bulgarian legal terminology and professional groups’ jargon, to
maximise understanding of specific questions and reduce confusion due to unfamiliar terminology.
No specific interviewer training was required as both interviewers had previous experience in
interviewing criminal justice practitioners, including as part of previous fieldwork, commissioned by
FRA. The entire work was done by the FRANET core team of experts, who were fully acquainted with
FRA’s requirements.

B.2 IDENTIFICATION AND RECRUITMENT OF PARTICIPANTS

The identification and recruitment of participants were done by:

e Official letters to the Prosecutor General of the Republic of Bulgaria (InaseHn npokypop Ha
Penybnuka Bvneapus) and the Director of the National Police General Directorate (nasHa
dupekryus ,HayuoHanHa nonuyua“) to identify the prosecutors and police officers to be
interviewed and to authorise the audio recording of the interviews;

e Contacts under previous projects and initiatives to identify criminal lawyers and judges.

In contrast to previous fieldwork commissioned by FRA, interviewees requested via official letters
were identified smoothly, and so were judges and lawyers. No objections arose to audio recording
either, with the exception of one police officer (see above).

The main challenge before the fieldwork were the emergency measures related to COVID-19. The first
two interviews were carried out in person before the outbreak, but all other interviews had to be
conducted remotely. Challenges arose due to some professionals not being allowed to their offices or
being only allowed in shifts. Difficulties arose for participants also in filling in consent forms remotely.

B.3 SAMPLE AND DESCRIPTION OF FIELDWORK

Police officers:
Requested: 4, completed: 4

Judges/prosecutors:
Requested: 4, completed: 4 (two judges and two prosecutors)



Defence lawyers:
Requested: 4, completed: 4

Table 1: Sample professionals

Code Group Operational Experience with media Gender

expertise on

criminal

investigations and

trials
1 Police officer Yes Limited M
2 Police officer Yes Limited M
3 Police officer Yes Limited F
4 Police officer Yes Limited M
5 lawyer Yes Yes M
6 lawyer Yes Limited F
7 lawyer Yes Yes M
8 lawyer Yes Yes M
9 Judge Yes Limited M
10 Judge Yes Yes F
11 Prosecutor Yes No F
12 Prosecutor Yes Yes (experience as a F

spokesperson)

Note: Police officers’ experience with media is by default noted as limited since, as will be explained
below in the report, all police interaction with the media goes through the press centre of the Ministry
of the Interior (Mol) (MuHucmepcmeo Ha sbmpewHUmMe pabomu, MBP).

On average, interviews lasted between 40 min and 1 hour. The atmosphere was calm and constructive,
although several interviewees could not secure themselves a secluded spot due to COVID-19
exigencies. Nevertheless, apart from interviewees refusing recordings (see above), all interviews
showed a high level of trust. Interviewers tried to apply their institutional knowledge and legal
background to show thorough understanding of the specifics of criminal proceedings, addressed by
interviewees, which assured them that their comments will be reflected correctly.

B.4 DATA ANALYSIS
Data was analysed by first reviewing the answers of each professional group under the themes

discussed. Thus, the consistencies and divergences were outlined in each group, like, for example,
the fact that lower ranking police expressed higher degree of criticism towards the high media



exposure of the Prosecutor’s Office. Secondly, common and diverging points were outlined among
different groups — e.g. police and prosecutors relied significantly on procedural stipulations and
lawyers expressed marked criticism towards the media coverage of criminal proceedings and the
media exposure of the prosecution. Finally, a concise presentation was made under each section, with
appropriate comparisons and contrasts, adding relevant quotes to support key findings.

B.5 LEGAL FRAMEWORK

According to the government, Bulgaria has transposed Directive 2016/343/EU through a set of
amendments to the Criminal Code (HakasameneH kodekc),® the Criminal Procedure Code
(HakazamenHo-npouecyaneH kodekc),” the Execution of Sentences and Detention in Custody Act
(3akoH 3a usnbAHeHUe HaO HaKasaHuAmMa u 3advprcaHemo nod cmpaxca),® the Judiciary Act (3akoH 3a
cvO0ebHama enacm),’ and the Liability of the State and Municipalities for Damages Act (3akoH 3a
omaosopHocmma Ha dvpxcasama u obuwuHume 3a spedu).’ These measures were communicated by
Bulgaria to the European Commission in response to its obligation to present formal notification of
transposition. The Criminal Procedure Code (HakazamenHo-npouecyaneH Kodekc) also includes the
Directive in the list of relevant EU law transposed by its provisions.

After the expiry of the transposition deadline on 1 April 2018, non-governmental organisations raised
concerns that the Directive was not fully transposed. The Bulgarian Helsinki Committee (BHC)
(Bvneapcku xen3uHkcku komumem, BXK) referred to the incomplete transposition of the Directive in
a statement to the government. In its response, the government stated that ‘a preliminary analysis of
the compliance of the legislation of the Republic of Bulgaria with the requirements of Directive
2016/343 has been performed’ and it ‘found that the Bulgarian legislation in the field of criminal

procedure law largely complies with the requirements of the directive’.!!

The Bulgarian Institute for Legal Initiatives (BILI) (bbseapcku uHcmumym 3a npasHU UHULUAMUBU,
BUIMW) also raised concerns in relation to the incomplete transposition of the Directive.!?

Lawyers also publicly expressed concerns that many provisions of the Directive were not completely
transposed,®® in particular those on public reference to guilt and on presentation of suspects and

6 Bulgaria, Criminal Code (HakasameneH kodekc), 1 May 1968

7 Bulgaria, Criminal Procedure Code (HakazamesnHo-npouecyasneH kodekc), 28 October 2005

8 Bulgaria, Execution of Sentences and Detention in Custody Act (3akoH 3G U3NbsIHEHUE HAO HAKA3aHUAMA U
300bpxcaHemo nod cmpaxca), 1 June 2009

% Bulgaria, the Judiciary Act (3akoH 3a cbdebHama eaacm), 7 August 2007

10 Bulgaria, Liability of the State and Municipalities for Damages Act (3akoH 30 omaosopHocMma Ha Obprasama
u obuwuHUMe 3a epedu), 1 June 1989

11 Bulgaria, Ministry of Justice (MuHucmepcmeo Ha npasoceduemo), Information on addressing the proposals
received within the public consultation on a draft decision of the Council of Ministers for approval of a Draft law
for amendment and supplement of the Criminal Code (Crpaska 3a ompasssaHe Ha npedsaoxceHuama,
1ocmMvnuaAu 8 pamKume Ha 0buwecmeeHama KOHCYAmayus no npoekm Ha peuleHue Ha MuHuUcmepcKkusa cbeem
30 0006pABaHE HO NPOEKM HA 3aKOH 30 U3MeHeHue U donbaHeHue Ha HakasamenHusa Kodekc), 1 June 2018.

12 Bulgarian Institute for Legal Initiatives (Bba2apcku uHcmumym 3a npasHu uHuyuamusu) (2019), Questions to
the candidate for the position of Prosecutor General of the Republic of Bulgaria (Bvnpocu kem kaHdudama 3a
3a0emMaHe Ha 0abXHocmma 2aa8eH npoKypop Ha Penybauka bvazapus), 11 October 2019.

B Vassileva, R. (2018), ‘Spectacular televised arrests, media trials, and abuse of process: the presumption of guilt
in Bulgaria’, Rule of law, human rights and democracy in Bulgaria and beyond (personal blog), 5 June 2018.
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https://www.lex.bg/laws/ldoc/2135627067
https://www.lex.bg/laws/ldoc/2135560660
https://www.lex.bg/laws/ldoc/2131785730
https://www.lex.bg/laws/ldoc/2131785730
http://www.strategy.bg/PublicConsultations/View.aspx?lang=bg-BG&Id=3471
http://www.strategy.bg/PublicConsultations/View.aspx?lang=bg-BG&Id=3471
http://www.strategy.bg/PublicConsultations/View.aspx?lang=bg-BG&Id=3471
http://www.vss.justice.bg/root/f/upload/24/i.g.-quest-bipi.pdf
http://www.vss.justice.bg/root/f/upload/24/i.g.-quest-bipi.pdf
https://radosvetavassileva.blog/2018/06/05/presumption-of-innocence/
https://radosvetavassileva.blog/2018/06/05/presumption-of-innocence/

accused persons.!* In an application to the Constitutional Court (CC) (KoHcmumyuyuoHeH cbd, KC)
concerning tax legislation, the Supreme Bar Council (SBC) (Bucw adsokamcku cbeem, BAC) noted that
the Directive ‘has not received its full transposition in Bulgarian legislation, although the transposition
deadline has expired on 1.04.2018’.%> A petition to the European Parliament has also been submitted
claiming that ‘the Directive is not correctly transposed into Bulgarian law and that Bulgaria failed to

adopt implementing legislation’.®

In terms of the scope of application of the Directive, it is important to note that in Bulgaria, the formal
status of an accused person (o6suHaem) applies only in the framework of criminal proceedings as
defined by the Criminal Procedure Code (HakasamenHo-npouecyaneH kodekc).'’ To become an
accused person, an individual has to be formally charged by an investigative authority (investigative
police or investigative magistrate) or by a public prosecutor. This usually happens after the criminal
procedure has already started and the investigative authority has collected sufficient evidence
concerning the offender’s guilt. By way of exception, charges can also be brought at the beginning of
the procedure, together with the very first investigative action against the alleged offender. In both
cases, the investigative authority must inform the public prosecutor.

The bringing of charges is a formal act. It represents the issuance of a special document, called a
decree of formally charging the defendant (mnocmaHoeneHue 3a npuenuyaHe Ha obsuHsAem). This
decree is issued in writing and must include a certain mandatory content, including the full list of the
accused person’s rights.® The investigative authority must present the decree to the accused person
and their lawyer, and must allow them to familiarise themselves with its full content. At the moment
of the issuance of the decree, the person obtains the formal status of accused person and the set of
procedural rights deriving from it.

When the pre-trial investigation is completed, the investigative authority sends the file to the public
prosecutor in charge of the case, who decides how to proceed. If the public prosecutor decides to
abandon the case, the proceedings are suspended, all charges are automatically lifted and the case is
closed. If the public prosecutor decides to bring the case to court for trial, he/she submits to the court
a bill of indictment (o6suHumeneH akm) against the person. With the start of the trial, the accused
person becomes a defendant (modcwvoum).

In the Bulgarian practice, there are also persons, who are suspected of having committed a crime, but
are not (yet) formally charged, and are therefore not considered accused persons in the sense of
criminal proceedings. These can be: (1) persons of interest or likely defendants called in for an informal
‘intelligence talk’ (pasysHasamenHa 6eceda), which is one of the operative means of the police to

¥ Mandzhukova, A. (MaHdxmykosa, A.) (2019), ‘The presumption of innocence and its most recent interpretation
by the Prosecutor’s Office of the Republic of Bulgaria’ (’[Ipe3ymnuyuama 3a HeguHo8HOCM U HAl-MOOepHUSM U
npoyum om [1PE’), De Fakto, 6 August 2019.

15 Bulgaria, Supreme Bar Council (Bucw adsokamcku cbeem) (2019), Application from the Supreme Bar Council
to the Constitutional Court for declaring the unconstitutionality of § 50 of the Transitional and Concluding
Provisions to the Amendment to the Corporate Taxation Act (VckaHe 0o KoHcmumyuyuoHHUA cb0 Ha Penybauka
bvazapus om Bucwus a080KamcKuU cbeem 3a 0688498aHeE HA MPOMUBOKOHCMUMYUYUOHHOcm Ha § 50 om [1P3 Ha
30KOHA 30 UaMmeHeHUe U 0onbsaHeHUe Had 30KOHA 3d KOpnopamusHomo nodoxodHo obaazaHe), 4 June 2019.

16 European Parliament (2018), Petition No 0464/2018 by Radosveta Vassileva (Bulgarian) on alleged systemic
breaches of the presumption of innocence and infringements of Directive (EU) 2016/343 in Bulgaria, 15 May
2018.

17 Bulgaria, Criminal Procedure Code (HakasamenHo-npouecyaneH Kodekc), 29 April 20086,
www.lex.bg/laws/ldoc/2135512224.

18 Bulgaria, Criminal Procedure Code (HakazamenHo-npouecyaneH kodekc), 29 April 2006, Art. 219 in connection
with Art. 55, https://www.lex.bg/laws/ldoc/2135512224.
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https://petiport.secure.europarl.europa.eu/petitions/en/petition/content/0464%2F2018/html/Bulgaria%E2%80%99s%2BSystemic%2BBreaches%2Bof%2Bthe%2BPresumption%2Bof%2BInnocence%2Band%2BInfringements%2Bof%2BDirective%2B2016%2F343
https://www.lex.bg/laws/ldoc/2135512224

collect information but does not belong formally to the criminal investigation and the persons do not
have any specific procedural status or rights;° or (2) persons detained by the police under the Ministry
of the Interior Act (3akoH 3a MuHucmepcmeomo Ha ebmpewHume pabomu) for up to 24 hours on
one of the grounds listed in the law (one of which is the existence of information that that person has
committed a crime), which is also not part of criminal proceedings but the detained person has some
specific rights listed in the law.?°

19 Bulgaria, Ministry of the Interior Act (3akoH 30 MuHucmepcmsomo Ha sbmpewHume pabomu), 27 June 2014,
www.lex.bg/laws/ldoc/2136243824.

20 Bulgaria, Ministry of the Interior Act (3akoH 30 MuHucmepcmsomo Ha sbmpewHume pabomu), 27 June 2014,
Art. 74, para. 2, item 6, www.lex.bg/laws/ldoc/2136243824
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PART C. MAIN REPORT ANALYTICAL STRUCTURE

C.1 The right to be presumed innocent in general

In Bulgaria, the presumption of innocence is proclaimed in Article 31(3) of the Constitution, which
states: ‘A defendant shall be considered innocent until proven otherwise by a final verdict.”? The
provision is replicated in Article 16 ‘Presumption of Innocence’ of the Criminal Procedure Code, which
uses the same wording.?

a. How are the different professions implementing the presumption of innocence?

The representatives of investigative police stated they are following the presumption of innocence
in all their actions. Police allegedly never treats a person as guilty, mainly as ‘precaution’ to avoid
mistakes and be prepared for cases where evidence suddenly ‘points in an entirely different direction’,
thus evidence is collected both in favour and against a defendant (Police officer, Bulgaria). According
to a police officer from Sofia, there is always a doubt that the alleged offender, ‘however guilty they
might look’, might not be guilty and police should carefully weigh everything from the onset of
proceedings. Prosecutors agreed that the presumption is complied with and elaborated on its
procedural aspects, one noting that it is applied when deciding whether to bring charges, and in
collecting evidence. Another prosecutor added that the presumption applies when explaining to the
accused their rights, and also in proceedings in absentia and the option to reopen such proceedings if
the defendant has not been informed about them.

(Police officer, Bulgaria) ‘... Each person is treated without any prejudice... at any point
evidence may lead in an entirely different direction, so each person is perceived as totally
innocent and evidence collected... may lead to charging him/her or someone else...’

».-.KbM 8CAKO nuye ce nodxoxcda 6e3 HUKaKeuU npedsapumesnHu npedybexcoeHus... 8b8 8CEKU
eduH momeHm obcmosmesicmeama mMmo2am 0a HACOYAm 8 Cb8CeM PA3/UYHA HACOKA, MaKa
Yye BCEKU 4oBeK ce npuema U3UA/AO0 KAmo HeBUHeH U dokaszamescmeamad, Koumo ce
cvbupam... 800M KbM 068UHEHUE HAG CbOMBEMHUS Y08€EK UsU Opye YoBeK...”

(Police officer, Bulgaria) ‘... | was sent... an older woman has died, we received a signal from
her son... She was quite old, had signs of alcohol abuse, her son as well... the woman was
heavily injured and it turned out the son constantly beat her... We would not exclude the son’s
involvement... but the presumption of innocence means that | could not just charge him on
the spot... it turned out, when the autopsy report came that she indeed had died as a result
of the son’s abuse... The presumption of innocence means that you look at someone with
professional suspicion, but, until evidence is gathered and the court says he/she is guilty,
he/she is considered innocent.’

e I3MPAMuxa me... MOYUHANA 8b3PACMHA HEHA, CU2HAALM n00adeH om cuHa U... eHama
bewe 0ocma 8b3PACMHA, 3a CbH(AAEHUE A/AKOXOAUYKA, CUHbM U CbWO G/KOXOAUK... C
MHOXeCcmeo HAapaHABAHUA bewe XeHama U ce 0Ka3d, 4Ye cuHbm [ rnocCMosHHO £
manmpemupasn... He cme 20 U3KaAO4YUAU CUHO OM Mecmonpou3wecmsuemo... npe3ymnyuama
30 HEBUHOBHOCM Ce U3pa3£8d 8 Mo8d, Ye a3 He Mo2a 0a 20 068UHA HO MOMEHMA YOBEKA... 8
KpaliHa cmMemka, Kamo u3se3e aymorcusmad, Ce OKa3d, Ye msA HAUCMUHA e MOoYUHAAa
scnedcmeue Ha hu3uYeckus mopmo3s om CuHa... [lpeymnyuama 3a He8UHOBHOCM 03HAYABA,
ye enedaw 4Yogeka C eOHO MpoghecuoHanHoO Mooo3peHUe, Ho, 0oKAmMo He cvbepew
dokazamesicmea u cbO0bM He Kaxce, Ye moli e sBUHO8eH, Moli ce cHuma 30 He8UHeH. “

21 Bulgaria, Constitution of the Republic of Bulgaria (KoHcmumyuyusa Ha Peny6auka Bvnzapus), 13 July 1991.
22 Bulgaria, Criminal Procedure Code (HakasamesnHo-npouecyasneH kodekc), 28 October 2005.
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According to prosecutors, especially one, with experience as a spokesperson, the presumption is also
applied when disclosing information to the media.

(Prosecutor, Bulgaria) ‘We write such notes everyday. For example, in the case of a murder,
we simply present the facts themselves, with no names, with initials only and even not with
the complete initials, and then there is information that an investigation is being carried out,
what actions are being taken, what measure has been imposed, which does not present the
accused person as guilty in any way. In fact, it is the court that decides guilty or not, and | think
that all my colleagues respect this.’

,Hue excedHesHo nuwem makusa cvobuieHusa. [a peuem no cay4ali Ha ybulicmeo, npocmo
ce usHacsa camama pakmosnoaus, 6e3 UMeHd, CamMo C UHUYUAAU U MO HermbAHU UHUYUAAU, U
ce cvobwasa, Ye e nosdueHamo obesuHeHuUe, Ye me4ye pascsedsaHe, Kakeu delicmesusa ca
npednpuemu, KAK8a MAPKA € HA/0MEHd, KOemo 8b8 HUKAK®B cay4all He npedcmass
8bMPOCHUA 068UHAEM KOMO BUHOBEH. BCbUHOCM BUHOBEH UAU He pewasd caMmo cbObm U a3
MUC/IS, Ye 8CUYKU Koseau 20 Cra3eam moea Heujo.

Two lawyers from Sofia noted that applying the presumption of innocence was rather a job for judges
and prosecutors. Another lawyer from Sofia maintained it should be present before and throughout
the criminal proceedings. According to the same lawyer, the prosecutors often collect only evidence
against the defendant, and in detention proceedings judges tend to impose detention on much lesser
grounds than traditionally established in Bulgarian case-law.

(Lawyer, Bulgaria) ‘... | would also note the attitude of judges. We see it very clearly in the
detention measures... they are currently applied universally, people are being detained on
grounds never used before... If the logic of criminal repression... with the modernization of
society... moves towards lesser but more effective repression, in our country we see the
opposite — punishments are raised, more and more people are imposed detention for absurd
reasons and that is not okay.’

... 8 OMHOWEHUEMO HA CbOUUMe MHO20 YeCmo... Harnocs1e0bK ce Habs0a8a MHO20 8UOHO U
8 MepKUmMe 30 HEOMK/IOHEHUe... HAICMAHA HanocaedbK eOHO M08CeMEeCMHO 300bpHaHE HA
BCUYKU... 300bPHAM Ce Xopd 3d Hewd, Koumo HUKoza npeodu.. AKO /02UKama Ha
HOKa3amesnHama penpecus Kamo Usanao e.. € MooepHuU3ayusma Ha obuwjecmsomo... 0a
HaMasnA8a, HO 0a CMasa Nno-egheKmMuUBHa, Npu Hac e obpamHomo — 80u2am ce HaKa3aHus,
3a0bpHam ce ce rose4ye xopa o Hesenu NPU4YUHU U mosa He e okell.”

A judge from Sofia confirmed the presumption of innocence should apply throughout the entire
criminal proceedings, but mentioned the difficulties in explaining to lay judges its verbal and nonverbal
aspects.

(Judge, Bulgaria) ‘One of my main tasks is, before each hearing, to remind the lay judges that
the presumption of innocence is unquestionable, it is valid until the verdict is pronounced;
and my requirements for them concern particularly the nonverbal approach, as emotions
often express an attitude, or a prejudice. | tell them that it is like they are on TV, i.e. everyone
is watching their reactions and emotions, and even the slightest facial expression or gesture
can somehow suggest that this person, who is part of a panel with equal rights as mine, is
prejudiced.’

,EOHG om ocHosHumMe Mu 3a0a4u e, nNpedu 8cAKO 3acedaHue, 0 HANOMHA HA cbOebHuUme
3acedamenu, Yye nNpe3ymnyuama 30 HeaUHOBHOCM e 6e3npPexKocsno08HA, MA 8axu 00 MOMeHMa
Ha MPoU3HACAHE HA npucb0ama, U OCHOBHO UMAM U3UCKBAHUA KbM MAX KoM HesepbanHuA
nooxod, mvli KAMO MH020 Yecmo emoyuume u3passasam omHouweHue, npedybexdeHue.
Kazsam um, ye me ca KAMo Ha mesnesu3op, m.e. 8CeKU 2ae0a mexHume peakyuu u emoyuu u
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dopu Hali-Mankama MUMUKQ UAU HeCcm MOXe 10 HAKAKb8 Ha4UuH 0a MoOCKaxe, 4e mo3u
4yosek, Kolimo e yacm om cbO0ebHUA CbCmas € PasHU npPasa Kamo moume, e npedybedeH. “

Another judge from Sofia added that judges should not look as if they have already made a decision
and should be careful what messages they send to the parties. They should provide all parties with
equal opportunities to ask questions to witnesses, formulate their own questions without showing
prejudice, and treat the defendant like any other person.

Table 2

(Judge, Bulgaria) ‘That is why | will give you an example with a good practice for illustration,
which, however, is indicative, because it shows many things from the point of view of culture.
It is appropriate to refer to the defendant by mister or miss, and not constantly repeating
defendant, defendant, defendant. When you address them as you address all other people,
you can see that this somehow increases the confidence and calm in the courtroom.’
,3amosa dasam npumep ¢ eOHa 00b6pa NpakmMuka 3a uacmpayusa, Kosmo obaye e
KpacHope4uea, 3au,0mo MHO20 Hewd NoKasea om 2a1e0Ha mo4ka Ha Kyamypa. Jobpe e da ce
Hapuya o068UHAEMUAM 20CMOOUH UAU 20CroM(d, d He HeNpeKbcHamo noocboumus,
nodcvoumus, noocvoumus. Koeamo ce 0bpbUaW KbM HE20 MaKd, KAKMo ce 06pbuaul Kbm
0CMaHasaume xopa, ce sux0a, Ye Mmoea HAKAK yeenuyasa 0oeepuemo u crioKolicmeuemo 8
3anama.”

Potential factors that have an effect on guaranteeing the presumption of innocence

: Factors that may affect the presumption of innocence - for example gender, ethnic group,

social background or previous convictions

Gende | Minori | Migra | Previous Other factors No affecting
r ty nt convictio factors
origin | origin ns
Police 1/4 1/4 1/4 (media 2/4
interventions)
Judges and 1/4 (judge) 1/4 (judge), 2/4
prosecutors (jurisdiction of (prosecutors)
Specialised Criminal
Court)
Lawyers 1/4 3/4 2/4 1/4 (media
coverage), 1/4
(homeless persons)
Total by | 1/12 | 4/12 | 0/12 3/12 4/12 5/12
factor

Regarding factors, affecting the presumption of innocence, two police officers from Sofia and two
prosecutors claimed there were no such factors. One of the police officers still stated previous
convictions are reflected as to whether the criminal act may be qualified as recidivism. A judge from
Sofia underlined that neither gender nor ethnicity, or previous convictions, had affected the
presumption of innocence in his/her practice, otherwise s/he would have been requested to recuse.

(Judge, Bulgaria) ‘The criminogenic situation is such that, in certain crimes, such as theft of
metals, the perpetrators are usually of Roma origin. But many times these are people with
very thick criminal records, they are very careful not to have their presumption of innocence
violated, so | am even more cautious in such cases.’

»KpumuHozeHHama o6cmaHosKa e makasa, Yye rnpu onpedesneHU NpecmuvriaeHus, Hanpumep
Kpaxbu Ha Memanu, usgvpwumesnume ob6UKHOBEHO ca OM POMCKU rpousxod. Ho mosa ca
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Xxopa MHo20 nemu ¢ docma Oebeno csudemesnicmseo 3a CbOUMOCM, me MHO20 8HUMABAM
MOYHO 30 Moea 0a He UM ce Hapyuwu masu npe3ymnyusa 3a HesUHO8HOCM, maKka Ye mam 08a
nvmu rnoseye sHUMasam. “

A key factor stated to affect the presumption of innocence was previous convictions, playing a part
‘even on a subconscious level’ (Police officer, Bulgaria).

(Police officer, Bulgaria) ‘... | can’t tell you that previous convictions do not have an impact,
because they always do, even on a subconscious level. So from here on it is subjectively the
task of every officer, depending on his/her education and conscientiousness, to exercise self-
control not to fall into a situation where the evidence gathered has pre-defined value or, even
if it is not very concrete, to just decide that person X is the perpetrator and that is that.’

,.. Hama Kak O0a Bu Kaxca, ye He 6nude npeduulHo OCb#OaHe, 3awomo Jopu Ha
M00CB3HAMEHO HUBO MPU 8CUYKU MOAOHCEHUA 8ause. 1 ommyK HamamuvK cybekmusHo eeve
8CeKU eOUH cAayXumesn 8 308UCUMOCM U OmM HUBOMO My Ha ob6pa3osaHue, U Ha
CamMocwv3HaHUemo my, bu caeoeano cam cebe cu 0a KOHMPoAUpa 0a He U3Naoa 8 cumyayus,
8 KOAMO cbbpaHume OaHHU UuMam npeodsapumesnHa cmoliHocm unu, 0opu 0a He ca Kol 3Hae
KO/IKO KOHKpemHU, Hue CMe CU pewiunu, Yye edu Koli cu e uszsbpiumenam u moea e.”

Procedurally, according to a lawyer from Sofia, a person with previous convictions receives ‘special’
treatment by law regarding their pre-trial detention, as it is presumed they might commit another
crime.

(Lawyer, Bulgaria) ‘... Even if he/she is sentenced only once before, when he/she is in the
courtroom again, he/she is considered guilty and, when deciding on his/her remand measure,
his/her previous conviction is taken into account, which is somehow equal to presuming
he/she is guilty... naturally, what is taken into account is that he/she might commit another
crime, but this means he/she is already receiving a special treatment.’

e LJOPU €0UH MbM 0CbHOAH, K02amo omHo80 e 8 cb0ebHa 3as1a, moli ce cHuma 3a 8UHOB8eH
u Oopu rnpu onpedessHe HA MAPKAMA My 3d HEOMK/AOHeHUe 8uUHaau ce s83ema npedsud
npeduwHoOmo My OCbX¥OdHe, KOemo 3Ha4Yu, Ye ce MPUPAasHABA MO HAKAK®E HAYUH HA
BUHOBHOCM... 83eMa ce npedsud ecmecmeeHo, 4Ye UMd OfndcHocm 0da u3ebpuwu Opy20
npecmvrisieHue, HO Mo8d 3HAYU, Y€ KbM mMOo8d Auye UMa no-crneyuasaHo omHoweHue. “

According to another lawyer from Sofia, in line with the recent tendency for heightening criminal
repression, defendants are increasingly detained regardless of their criminal record when interpreting
the ‘danger to commit a new crime’. People may be detained by the Specialised Criminal Court
(CneyuanusupaH HakaszamesneH cbv0) (dealing with organised crime cases) even for ‘mere
participation’ in an organised criminal group.

(Lawyer, Bulgaria) ‘... If we go back to the detention measures, until recently courts... only
assessed the probability of the defendant to commit a new crime, based on his/her previous
convictions... recently the practice changed completely and even for persons with clean
criminal records... a thousand absurd reasons are found to justify the probability of
committing a new crime —the public danger of the crime they have allegedly committed... and
even public interest due to which the person should be detained... thus people become
scapegoats and nobody knows why and how...’

e QKO CE 8bPHEM HA MepKume 3a HeOmKsoHeHue, cvounuwama 00 rnpedu U38ecmHo
gpeme... U3sex0axa 8b3MOKHOCMMA 0a U38bPUWU HOBO NpecmubliseHue camo om npeduwHa
CbOUMOCM HQA AUYEMO... OM U38ECMHO 8peMe HACAM MPAKMUKAmMa u3usaao ce npeobvpHa u
00pU HEOCBLIHOAHU AUYQ... CE MBAKYBA, Ye UMA OMacHOCM 04 U38bpliam HO8U NMPECMblAeHUA

15



nopaou xuaaou 6e3cmucneHuU NpuUYUHU om poda Ha obujecmseHama oOrnNacHOCM Ha
desHUEMO, Koemo e CbB8CeM PA3/UYHO Hewo... U 0opu nopadu obujecmseH uHmepec, Kolimo
Hasa2aa AUYemo 0a rpexkapa spememo 8 apecma... maxka Yosex 6usa 83em 3a U3KynumesHa
Mepmea u HUKol He 3Hae 3aW0 U KaK...”

Another factor mentioned was ethnic background. According to a police officer from Sofia, crimes
committed by the Roma were immediately publicised and defendants were pointed out as guilty.

(Police officer, Bulgaria) ‘Ethnic background plays a role quite often, especially when there is
involvement of... representatives of the Roma community, and when crimes, committed by
Roma, become more frequent, especially murders... those cases are publicised immediately.
Indeed, most of those perpetrators were sentenced by courts, but they were announced as
guilty at the moment they were detained... we are not the people to say who is guilty, this is
the job of the court... those statements are sometimes made too quickly... and media only
reflect what usually the prosecution says, | don’t blame the media...’

»EMHUYeckama npuHadnexctHocm 0ocma 4Yecmo uepae ponasd, ocobeHo Koezamo 8
npecmvriseHUsMa ydyacmeam... rnpeocmasumenu HA PomMcKama obujHocm, U Ko2amo
3a4ecmam rnpecmuriaeHUIMa, U38bpuWIieHU om makuea auya, ocobeHo ybulicmeama...
mozaea mes3u cay4au ce orosecmsaeam Ha cekyHoama. /[a, npu rnose4yemo makued
ybulicmea... pomume 6sxa ocbOeHU om cbOad, HO ce 0b6A8UXa owe 8 MOMeHMAa Ha
300bpHAHEMo, Ye me ca BUHOBHLU... HE CMe HUe Xopama, Koumo 0a Ka3same Koli e BUHOBEH,
mosea e paboma Ha cvoa... M36bp38a ce NOHAKO2a € me3u KoHcmamayuu... Meduume camo
ompassseam, 0cobeHOo Ha NPOKypamypama usfeneHuUsma, as He obguHaeam meouume...”

The impact of ethnic background on the presumption of innocence, especially for thefts and robberies,
was also supported by most lawyers.

(Lawyer, Bulgaria) ‘... Roma identity always has an impact, there is nothing to hide or argue.
Gender and social identity are not always accounted for, but Roma identity, especially in case
of specific crimes like thefts and robberies, is always a factor, nothing to hide here.’

e POMCKAMa udeHmu4YyHoCcm 8UHA2U Ce ompas3Asd, HAMA KAK8O 0a Kpuem u 0a Cropum.
LHeHObpCcKa u coyuanHa HesuHaz2u, HO POMCKAMA UOeHMU4YHOCm, 0CobeHO npu eoHU
XapakmepHu npecmuiiaeHus Kamo Kpaxcbu Hanpumep, u epabexcu, 8uHa2uU cu e hpakmop, He
moxcem 0a 2o Kpuem.”

One lawyer from Sofia pointed out that homelessness is often a factor of unequal application of the
presumption of innocence.

(Lawyer, Bulgaria) ‘According to my observations, it is not applied equally to everyone.
Because when you come across someone from a minority group or a homeless person (I
remember a detained homeless person that | had some time ago), it is much clearer that this
person, just by looking at them, they are guilty. It is completely different when you have, for
example, a minister on the other side. In any case, the police and the state repression
authorities have in mind who stands against them.’

»I10 mou HabawdeHUA He ce cnasea eOHAK8O CRPAMO 8CUYKU. 3aU,0MO, Ko2amo nonadHew
Ha HAKOU om MaayuHCMeEeHa 2pyna uau Kaowap (cewam ce 3a eOuH 3a0bPIAH Kaowap,
Kolimo umax npedu u3eecmHo 8pemMe), mam e om ACHO MO-ACHO, Ye Y08EKbM, CAMO Kamo 20
suduw, u mol cu e 8uHoseH. Cb8CEM PA3AUYHO € Ko2amo UMAW Harnpumep MUHUCMBP
omcpewa. lMpu B8CUYKU MOAOHEHUA MOAUUUAMA U Op2aHUmMe Ha OvbpxasHama pernpecus
umam npedsud Koli cmou cpewy max.”
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Media interventions were also mentioned. According to a police officer from Sofia, publicising charges
and detentions leaves society feeling that those people were guilty and would be sentenced. A lawyer
from Sofia claimed that the presumption of innocence was often violated in cases, used by the
Prosecutor’s Office to show its effectiveness and ‘improve its public image’.

(Lawyer, Bulgaria) ‘In general, it does not apply equally to persons with whom the prosecution
has decided that it will improve its image. With regard to these persons, there is definitely not
just a violation of the presumption of innocence, but an entire attack through out-of-court
means - press releases, media statements, identification of persons even in cases where there
is no investigation against these persons and this is the only way they can be harmed.’
,,OCHOBHO He ce npunaea eGHAK8Oo CPAMO AUYAMA, C KOUMO MPOKypamypama e pewund, 4e
we cu nodobpsasa umuodxa. lo omHoweHue Ha me3u Auya onpedesneHo ce HabawOaAs8a He
poCMo HapyuwiaeaHe HA Mpe3yMnuyusma 3a HesUHOBHOCM, d UA/AA CAMOPA3Npasd 4pes
U38bHCBbOEbHU crocobu — rpeccbobujeHus, u3saesaeHus no meouume, MNocovYsaHe Ha Auya
dopu 8 c/y4aume, 8 KOUMO OWe HAMA pascaedsaHe cpeuly mesu Auya U mosed e HaYyuH me
0a 6v0am ys3eeHu.”

According to a judge from Sofia, in Bulgaria there is a particular problem with the Specialised Criminal
Court (CneyuanusupaH HakazameseH cb0), which deals with cases of organised crime and high level
corruption, and which is increasingly perceived as more rigorous and accusatory than regular courts,
as evident from the much heavier remand measures imposed.

(Judge, Bulgaria) ‘There is a category of accused persons and defendants, those who end up
there [in the specialised court], who seem to be treated a little differently. This can be seen
from the remand measures that go through the court, and those that do not go through the
court, but are imposed by the prosecution such as bail in a very high amount, which are quite
different from the remand measures that regular courts impose for similar prerequisites.’
»MmMa edHa kKamezopua obsuHAemu U no0cvOUMU, me3u Koumo nonadam mam [8
Crneyuanu3upaHusa cv0], Koumo usenexoa Kamo 0a 6v0am mpemupaHu MaAsKO MO-PA3AUYHO.
Tosa ce sux¥0a om MepKUMe 30 HEOMK/AOHEHUE, KOUmo MUHA8am rpes3 cv0od, d U me3u
KOumo He MUHasam npe3 cvoa, a ce onpedeansam om MPOKypamypama Kamo 2apaHyuu 8
MHO20 BUCOK pasmep, ca 00cmad no-pas3au4yHU om MepKume 3d HeOMK/AOHeHUe, Koumo
obwume cvlunuwa onpedenam npu cxo0HU npednocmasku.”

Among the factors least mentioned was gender. A lawyer from Sofia stated women may be treated
with slightly bigger lenience, especially when charged with crimes, ‘characteristic’ for men.

Talking about safeguards against such factors, a police officer from Sofia mentioned ‘self-control and
self-restraint not to give evidence pre-defined value’ and a lawyer from Sofia referred to personal
attitude and the fact that there are a lot of ‘conscientious’, mainly younger, investigative officers and
prosecutors.

Regarding institutional guarantees, one police officer from Sofia mentioned teamwork by police ‘to
seek the truth together’, together with the role of the supervising prosecutor and the court. Another
police officer also emphasised on the role of the presence of a lawyer at each interview.

(Police officer, Bulgaria) ‘... Next, our work is team work anyway. Even if | reach a decision
alone, this would not lead to very negative consequences, because nobody works alone, there
is always a team, other colleagues, with whom you discuss, consult, seek the truth...’

»...Ha cnedsawjo macmo, maka unu uHavye Hawama paboma e eKunHa. A3, u 0a pewa Heuwo
cam, moea HAMa 0a 0osede 00 Koli 3HAe KOMIKO HeaamusHU pe3yamamu, 3auomo HUKol He
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pabomu cam, 8UHA2U UMGA eKur, Opyau Koseau, C Koumo ce 0bcb#0a, ce KoOHcyamupad, ce
muvbpcu ucmuHama...”

c. The role of prejudices and stigma

Prejudices and stigma were summarily mentioned. People with previous convictions were ‘presumed
guilty’ (Lawyer, Bulgaria) ‘even on subconscious level’ (Police officer, Bulgaria), but procedurally
previous convictions were indeed a factor to determine the grounds for detention in custody.?
Alleged perpetrators of Roma origin presented a more ‘straightforward’ case of prejudice and stigma,
as their origin was clearly associated with thefts and robberies (Lawyers, Bulgaria). Some ‘reversed’
prejudice is also shown in the case of women defendants who might be treated with more lenience
due to being underrepresented among defendants (Lawyer, Bulgaria). Prejudice might also play a part
with lay judges who, through non-verbal signals, may violate the presumption of innocence (Judge,
Bulgaria).

d. Discussion of findings

Regarding the observance of the presumption of innocence, a line may be drawn between:
e two of the police officers and the two prosecutors, who stated the presumption is always
complied with; and
e the other two police officers, lawyers and judges who expressed nuanced opinions.

Among the problematic aspects cited were the attitude of lay judges (Judge, Bulgaria), the attitude of
judges towards detention, the attitude of prosecutors towards collection of evidence (Lawyer,
Bulgaria) and the prosecutors’ wide publicisation of cases (Police officer, Bulgaria; Lawyer, Bulgaria),
the atmosphere in the Specialised Criminal Court (Judge, Bulgaria).

Among the factors affecting the presumption of innocence were previous convictions, ethnic
background, and gender, as well as media interventions and the ‘special’ attitude towards defendants
in the Specialised Criminal Court.

Safeguards against violations of the presumption were also mentioned, such as guarantees on
personal professional (self-control and conscientiousness) and institutional level (teamwork by
police, supervision by prosecution, assessment by court).

In terms of good practice, with regard to the dangers of lay judges showing prejudice, regular seminars
are organised to instruct them about confidentiality and its binding effect until the end of the
proceedings (Judge, Bulgaria).

C.2 Public references to guilt

In Bulgaria, there is no explicit legal provision obliging public authorities not to refer to the accused
person as guilty. Some rules on disclosure of information indirectly address this issue.

The Code of Ethical Conduct of Bulgarian Magistrates introduces some restrictions related to the
public expression of opinion by judges, prosecutors and investigators.?* One such restriction is the ban
on publicly commenting on the final outcome of a pending case, creating impression of partiality and

23 Bulgaria, Criminal Procedure Code (HakasamenHo-npouecyaneH kodekc), 28 October 2005, Art. 63.
24 Bulgaria, Code of Ethical Conduct of Bulgarian Magistrates (Kodekc 3a emuyHo nosedeHue Ha 6bazapckume
mazucmpamu), 20 May 2009.
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prejudice, or discussing pending proceedings in front of persons involved in the same proceedings,
lawyers or third parties.?> Judges, prosecutors and investigators are required to provide the public
with useful, timely, comprehensible and relevant information?® without publicly expressing any
preliminary opinion on specific cases.?”

The Handbook on the Interaction of the Judicial Authorities with the Media, published by the Supreme
Judicial Council in 2015, offers nonbinding guidelines for disclosing information about criminal cases.?
Prosecutors are advised to issue press releases ‘observing the principles of proportionality and
innocence’ and avoiding ‘forecasts about the outcome of the case’ or ‘statements that would leave
the impression of political affiliation or prejudice’.”® Representatives of the media should not be
granted access to pending cases at the pre-trial stage,® and parties, witnesses and other participants
in a hearing may appear in audio and video recordings only with their consent and upon approval by
the judge.?! As a justification of the latter, the handbook states: ‘The basic principle in criminal law is
that a person is presumed innocent until proven guilty by a verdict (presumption of innocence). If the
unrestricted distribution of records made during a hearing is allowed, which can help identify the
defendant before a verdict is given, this may precede the ruling. There is a risk that if the court
rendered an acquittal, the person involved would have already been sentenced by public opinion,
based on the pictures in the media. Therefore, the right to a fair trial is also applicable at this stage.’

The Rules on Media Communication in the System of the Prosecutor’s Office of the Republic Bulgaria
include the presumption of innocence among the principles of providing information to the public,?
instructing prosecutors to disclose information about concrete cases in a way that does not present
the accused person as guilty, until their guilt is proven.® The information on concrete cases, included
in press releases, press conferences, briefings and other communication, must be defined by the head

25 Bulgaria, Code of Ethical Conduct of Bulgarian Magistrates (Kodekc 3a emuyHo nosedeHue Ha 6bazapckume
mazucmpamu), 20 May 2009, Section 2.3.

%6 Bulgaria, Code of Ethical Conduct of Bulgarian Magistrates (Kodekc 30 emuy4Ho nogedeHue Ha 6bazapckume
mazucmpamu), 20 May 2009, Section 3.3.

27 Bulgaria, Code of Ethical Conduct of Bulgarian Magistrates (Kodekc 3a emuyHo nosedeHue Ha 6bazapckume
mazucmpamu), 20 May 2009, Section 7.4.

28 Bulgaria, Supreme Judicial Council (Bucw cvdebeH cbeem) (2015), Handbook on the Interaction of the Judicial
Authorities with the Media (HapvyHuk 3a 83aumodelicmsue Ha op2aHuUme Ha cboebHama esacm ¢ meduume),
Sofia, Supreme Judicial Council.

2 Bulgaria, Supreme Judicial Council (Bucw cvdebeH coeem) (2015), Handbook on the Interaction of the Judicial
Authorities with the Media (HapvyHuK 30 83aumodelicmsue Ha op2aHUmMe Ha cbOebHama eaacm ¢ meduume),
Sofia, Supreme Judicial Council.

30 Bulgaria, Supreme Judicial Council (Bucw cvdeber cbeem) (2015), Handbook on the Interaction of the Judicial
Authorities with the Media (HapvyHuk 3a 83aumodelicmsue Ha op2aHume Ha cb0ebHama 8s1acm ¢ meouume),
Sofia, Supreme Judicial Council, Section VI.3.2.

31 Bulgaria, Supreme Judicial Council (Bucw cvdebeH cbeem) (2015), Handbook on the Interaction of the Judicial
Authorities with the Media (HapvyHUK 30 83aumodelicmsue Ha op2aHUmMe Ha cbOebHama eaacm ¢ meduume),
Sofia, Supreme Judicial Council, Section VI.6.1.

32 Bulgaria, Prosecutor’s Office of the Republic of Bulgaria (lpokypamypa Ha Penybauka bvnzapus) (2015), Rules
on Media Communication in the System of the Prosecutor’s Office of the Republic of Bulgaria (/1pasusa 3a
meouliHa KoMmyHUKayus e cucmemama Ha [1P6), Sofia, Prosecutor’s Office of the Republic of Bulgaria, Section 5.
33 Bulgaria, Prosecutor’s Office of the Republic of Bulgaria (lpokypamypa Ha Peny6auka bvnzapus) (2015), Rules
on Media Communication in the System of the Prosecutor’s Office of the Republic of Bulgaria (/[Tpasusaa 3a
meoduliHa KomyHUKauusa 8 cucmemama Ha [1PE), Sofia, Prosecutor’s Office of the Republic of Bulgaria, Section
13.2.
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of the respective prosecutor’s office in consultation with the prosecutor working on the case and in
compliance with the presumption of innocence .3

Two case studies are selected to illustrate the media coverage of highly publicised criminal cases. In
the case known as the ‘Sotirya murder’, on 15 August 2019, a seriously injured 7-year-old girl was
found in the village of Sotirya (Comups) located in the district of Sliven. The girl died in the ambulance
on the way to the hospital. The police traced a suspect, who had escaped the crime scene and was
hiding. Later, the police declared as a wanted person a 21-year-old man from the same village, sought
also for robberies. After a chase with the police, the suspect was shot in the leg and arrested. The
District Court of Sliven (OkpwxceH cv0 CuseH) found the accused person guilty and sentenced him to
life imprisonment without parole.®®> The media covered extensively the proceedings, publishing
interviews with members of the suspect’s family, the local mayor and residents of the village and
disseminating pictures of the defendant on his way to the court. Some tabloids presented the suspect
as guilty from the very beginning of the proceedings, often using aggressive language. In the case
known as the ‘Banishora murder’, named after the Sofia neighbourhood Banishora (baHuwopa) where
the crime was committed, on 15 January 2019, a 25-year old man and his 23-year-old girlfriend had a
qguarrel over a message the woman had received and after a fight the girl died. The man claimed he
had hit her and she had fallen, but expert examinations indicated about excessive cruelty of the crime.
Later, the man tried to commit suicide by shooting himself with a gas gun. After a short stay in a
hospital, he was detained in custody and accused of homicide. On 20 February 2020, the case was
brought to court and is still pending. The media showed little to no doubt of the suspect’s guilt,
disclosing a lot of personal information (including pictures) obtained from his and the victim’s social
network profiles.

a. How do the different professions liaise with the media?

Police officers interviewed explained that police do not disclose any identifying details of a defendant
(name, address, etc.). All media queries go to the Ministry of the Interior (Mol) (MuHucmepcmeo Ha
sbmpewHume pabomu, MBP) press centre, which publicises the defendant’s initials and age. Details
about an ongoing case are only disclosed with the (oral) permission of the supervising prosecutor, and
are publicised by the spokesperson of the respective prosecutorial unit (Police officer, Bulgaria). Two
police officers from Sofia talked about the daily police bulletin of ongoing proceedings, which does
not contain identifying details either. Another police officer from Sofia stated that cooperation with
media could be both beneficial and harmful. The officer referred to a case of controlled leak of
information to the media, where police, suspecting who the perpetrators of a murder were, carefully
supplied information to the media, leading the suspects to believe they had nothing on them, which
ultimately helped catch them.

One lawyer from Sofia noted that in the last few years mainstream media, as opposed to sensational
disinformation websites, always looked for the views of both the prosecution and the defence. The
other lawyers, however, were critical of media coverage. One lawyer from Sofia noted that media
routinely sought manipulative sensationalism, affecting the interests of defendants. S/He criticised
journalists for being incompetent and for making up stories out of what they overheard instead of
attending the hearings. The same practice was confirmed by a judge from Sofia who said that
journalists were no longer attending the hearings and were therefore not describing objectively what
was going on. Another lawyer from Sofia noted that, driven by concerns that their statements would

34 Bulgaria, Prosecutor’s Office of the Republic of Bulgaria (lpokypamypa Ha Peny6auka bvnzapus) (2015), Rules
on Media Communication in the System of the Prosecutor’s Office of the Republic of Bulgaria (/1pasusaa 3a
meoduliHa KomyHUKauusa 8 cucmemama Ha [1PE), Sofia, Prosecutor’s Office of the Republic of Bulgaria, Section
31.

35 The sentence has not been published yet.
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be incorrectly reported, many lawyers were avoiding contacts with the media or were investing
additional time to formulate clear messages to avoid misuse and manipulation.

(Lawyer, Bulgaria) ‘There is a group of lawyers, mainly criminal lawyers, who for one reason
or another fall into the focus of media interest, but do not like to communicate with the
media, because very often their words are distorted, selectively shown depending on the goals
pursued by the media. There are no written rules. However, there is an attempt on our part
to express ourselves in such a clear way that not a single part or a single sentence of what we
say can be used for presenting completely manipulated information.’

,MMma edHa epyna adsoKkamu, 0OCHOBHO HAKA3amesiHU a08oKamu, Koumo no eoHa usau opyeaa
npu4uHa nonadam 8v8 (hoKyca Ha meduliHUA UHmMepec, Ho He obuyam 0a KOMyHUKUpam ¢
meduume, 3aU0mo MHO20 Yecmo dymume um busam uzona4veHu, uzbupamesiHoO MoOKA3aHU 8
308UCUMOCM OM MOBA KAKBA KOHIOHKMYPA 3aWumasd cbomeemHama meous. Hama nucaHu
npasusna. Uma obaye ornum om HAWd CMpPAHA 0a ce U3KAXEM 0 MOosIK08d ACEH HAYUH, Yye 0a
He Moxe HUMO eGHa Yacm uau omoesiHo 83emo u3pe4vyeHue 0d CMaHe nosoo 3d CbB8CeM
MAHUNyAuUpaHo npedadeHa uHgpopmayus. “

A judge from Sofia noted the problems occurring when the media contacted the lay judges outside
the court where the judge cannot control their behaviour. In principle, media are contacting the press
officer of the court, who obtains the consent of the judge for allowing journalists to a hearing
(although hearings are public and media could not be banned from attending), or to interview the
judge. The same judge noted that the presence of video cameras in the court room, and use of other
recording devices, was unacceptable. S/He only allowed taking photos before the beginning of the
hearing and/or after its end.

(Judge, Bulgaria) ‘I allow photographs, personally, before the hearing and after the hearing.
But not during the hearing itself. After all, publicity should not be overexposed and turned
into some kind of show.’

,»CHUMKU 10380/180aM, a3 /IUMHO, IPedu Ha4yasao0mo Ha cb0ebHomo 3acedaHue U ced He2o8us
Kpali. Ho He u no speme Ha camus npouyec. Bce nak nybauyHocmma He mpabsea da ce
MpeeKCcnoHuUpa u 0a ce npespvuia 8 HAKAK8O woy.”

Another judge from Sofia added that the responsibility of the judge to ensure the educational effect
of the proceedings, laid down in the Criminal Procedure Code, gives judges the freedom to decide
what information is appropriate to disclose and how.

The two prosecutors displayed quite different experiences in liaising with the media. One prosecutor
from Sofia did not personally liaise with media as in most cases information was provided by the
spokesperson. The other prosecutor, having experience as a spokesperson, was regularly liaising with
the media, mostly by online press releases where the name of the accused was replaced with their
initials. According to the same prosecutor, although journalists often pressure for receiving
information in advance, she is always trying to give information about past steps, not future plans.
Information to the media is also provided upon oral or written request, subject to certain rules, by
which the media are often not complying.

(Prosecutor, Bulgaria) ‘| can tell you that when a particular case is of real interest to the media,
| receive, in the next two days, more than 100 calls a day from the media that are usually
asking for clarification, requesting additional information or asking for information to be
provided in advance.’

»Moea 0a su kaxa, ye koeamo onpedesneH cay4yali MpedcmMasnasa HAUCMUHA UHMepec 3d
meduume, a3 noay4yasam caedsawume 08a OHU cueypHo ro noseye om 100 obaxO0aHus Ha
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deH om meduu, Koumo ca ob6u4yaliHo ymoO4YHABAWU, C UCKAHUA 30 OOMb/AHUMEsHA
UHopmayua unu npexcoespemeHHo 0a ce nodasa uHgpopmayus.

b. Mapping of laws and guidelines

Asked about what their relations with the media are based on, a police officer from Sofia pointed to
an order by the former Prosecutor General and added that permission is usually given via phone to
‘avoid unnecessary paperwork’. S/He also mentioned the non-binding media ethics code,*® upholding
the honour and dignity of citizens.?” Other police officers pointed to the Criminal Procedure Code
(HaraszamenHo-npouyecyaneH kodekc) and to ‘internal rules’. A judge from Sofia referred to the
internal rules of the court requiring that all contacts with the media take place with the consent of the
judge and not allowing administrative personnel of the court to communicate with the media. A
prosecutor from Sofia with experience as a spokesperson noted there are internal rules on the
interaction of the prosecutor’s office with the media, whereby prosecutor’s offices at district or higher
level were obliged to have a spokesperson, appointed by and subordinate to the head of the
respective office, and in permanent contact with the spokesperson of the Prosecutor General. On a
daily basis, the spokesperson selects the information to be uploaded on the website thus deciding
what to disclose to the public and media.

As to whether media are allowed to disclose details about defendants, interviewees were, except
one (Police officer, Bulgaria), unanimous that this is not allowed, but nevertheless happens. Another
police officer from Sofia supposed information is obtained by media from defendants and their
relatives. Yet another police officer from Sofia thought in cases of high public interest the people had
the right to know what was happening. A lawyer from Sofia confirmed that observation, noting that
when there is public interest in a case authorities are tempted to disclose the identity of the
defendant. One prosecutor from Sofia explained that two factors were usually considered when
deciding to disclose the identity of the accused: the impact of such disclosure on the investigation and
the interest of the public to be informed.

Lawyers criticised the disclosure of details about defendants, in particular those done by the
prosecution through the media. One lawyer from Sofia noted that the media disclosed immediately
even most sensitive cases not publicised by the prosecution, and there is no way to influence them,
especially in view of the press briefings the Prosecutor’s Office holds, where names of defendants are
constantly disclosed.

(Lawyer, Bulgaria) ‘... Media have absolutely no inhibitions — even in cases not publicized by
the Prosecutor’s Office. | have had such a case, a very unpleasant one, for possession of
pornographic material. No authority boasted about the case — but suddenly on the next day
an article appeared in one of the dailies —accused X, full name, was detained on these charges.
This was a grave violation and blow against the specific person and we did not have any
options to react.’

e 30 MEOUUME HAMA HUKAKBU 300PBIKU — 00PU U CAYyYaU, KOUMO He €a U3HeceHu nybau4Ho
om [lpokypamypama. Uman cem makee cayvall, moli bewe U3KAOYUMENHO HenpusimeH
Kamo Kasyc, 30 ObpiaHe Ha Mamepuanau ¢ MopHo2paghcKo cbOvpicaHue. Humo Hakol ce
noxeasnu, Ye UMa mMakwve cay4ali — Uu3eeOHbI Ha Opyaus 0eH 8 eQUH om exedHesHUyUmMe
ussese cmamus — AUYyemo, NocoYeHo ¢ UumeHa, bewe 300bPHaHO 3a edu-Kakeo cu. Tosa seve

36 Bulgaria, National Council for Journalistic Ethics (HayuoHaneH cbeem 3a xcypHanucmuyecka emuka), Ethics
Code of Bulgarian Media (Emuy4eH kodekc Ha bbazapckume meduu).

37 Bulgaria, National Council for Journalistic Ethics (HayuoHaneH cbeem 3a wypHaaucmuyecka emuka), Ethics
Code of Bulgarian Media (EmuyeH kodekc Ha bbazapckume meduu), Preamble
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bewe cmpaxomHo rnocezamesnicmeo U yoap 8bpXy KOHKPeMHUS 4Y0BeK U HAMauwle KaK 0a
peazupame.”

Another lawyer from Sofia openly accused journalists of bribing court and prosecution clerks to supply
them with information.

The case studies of media coverage fully support the findings of the interviewees. In the Sotirya
murder, the suspect was declared as a wanted person and his name was immediately disclosed. The
interviews with people from the same village mostly focused on the suspect’s guilt and his previous
convictions. The bringing the case to court was accompanied by extensive coverage and interviews
with the victim’s grandmother and other relatives. The immense public reactions to the cruelty of the
crime also provoked a debate on the fairness of the punishments of violent crime in Bulgaria.®
Nevertheless, during the trial, the majority of the media covered in a balanced, neutral and
informative way.3 In the Banishora murder, some media referred to the suspect as ‘the perpetrator’,*°
and one newspaper published an extensive story about the suspect and the victim, including
information about their professions and hobbies, collected from their social media profiles and
interviews with neighbours. The article also quoted policemen saying ‘To commit a suicide also needs
courage.” The article was accompanied by pictures of the suspect and the victim taken from the
victim’s social media profile.*! In its article about the court hearing on the accused person’s remand
measure, another daily newspaper referred to him as ‘the Banishora murderer [...] who strangled his
girlfriend [...]" and disclosed his identity (first and last name).*? Other media emphasised upon the fact
that the accused person had made other suicide attempts in the past.*® Although the court hearings
were held behind closed doors because of the disclosure of intimate details about the couple’s life,
much of it was published in the media* and the accused person himself and his lawyer shared a lot of
details about the couple’s private life.* Overall, the media covered the case with little to no doubt of
suspect’s guilt.

c. Effects media has on presumption of innocence

Few interviewees, among which a police officer from Sofia, stated the independence of the court and
pre-trial authorities does not allow them to be influenced by media coverage and the effect of the

38 For more information, see: https://play.nova.bg/video/temata-na-nova/season-13/temata-na-nova-2019-09-
08.

39 Nikolova, R. (Hukonosa, P.) (2020), ‘Young Christine’s killer got life sentence without parole’ (Y6ueubm Ha
HespbCcmHama Kpucmux nosy4u 3ameop doxcusom, 6e3 npaso Ha 3amaHa’), Trud, 30 January 2020.

4 For example, see www.actualno.com/crime/23-godishna-jena-e-ubita-v-stolichnija-kv-banishora-
news 716638.html.

41 Martinov, D. (MapmuHos, /.) (2019), ‘Beautiful Kalina strangled during or after sex?’ (‘Kpacusama KaauHa
yoyuweHa no epeme uau caed cekc?’), 24 Chasa, 17 January 2019.

42 Trud (Tpyd) (2019), ‘The Banishora murderer remains in arrest’ (“Yéueubm om ,5aHuwopa” ocmasa &
apecma’), Trud, 24 January 2019.

% Dyulgerova, D. (Arwonzeposa, /.) (2019), ‘Georgi Hadzhiev, SMDI: The killer of a 25-year-old woman in
Banishora neighbourhood attempted suicide 5 years ago after parting with her girlfriend’ (Teopeu Xadcues,
CABP: Ybueybm Ha 25-200uwHama xeHa 8 k8. "baHuwopa" e npasusa onum 3a camoybulicmeo npedu 5 2., cied
pazdsana ¢ npuameakama cu’), Glas.bg, 17 January 2019.

4 PIK (MUK) (2019), ‘After the cruel murder in Banishora: the content of the fatal message that killed the model
Kalina is now clear’ (‘Caed xecmokomo ybulicmeo 6 ,baHuwopa”: CmaHa ACHO CbObpHAHUEemMo Ha
hamasnHomo cvobuleHue, kKoemo rno2ybu modeakama KaauHa’) PIK, 19 January 2019.

45 OFFNews (2019), ‘20 pills and whiskey — a prelude to a blackout murder of the young woman in Banishora’
(20 xan4ema u yucku - npearodua kbm b6e3namemHomo ybulicmeo Ha Maadama xeHa 8 'baHuwopa’), OFFNews,
19 January 2019.

23


https://play.nova.bg/video/temata-na-nova/season-13/temata-na-nova-2019-09-08
https://play.nova.bg/video/temata-na-nova/season-13/temata-na-nova-2019-09-08
https://trud.bg/%D0%B4%D0%BE%D0%B6%D0%B8%D0%B2%D0%BE%D1%82%D0%B5%D0%BD-%D0%B7%D0%B0%D1%82%D0%B2%D0%BE%D1%80-%D0%BF%D0%BE%D0%BB%D1%83%D1%87%D0%B8-%D1%83%D0%B1%D0%B8%D0%B5%D1%86%D1%8A%D1%82-%D0%BD%D0%B0-7-%D0%B3%D0%BE/
https://trud.bg/%D0%B4%D0%BE%D0%B6%D0%B8%D0%B2%D0%BE%D1%82%D0%B5%D0%BD-%D0%B7%D0%B0%D1%82%D0%B2%D0%BE%D1%80-%D0%BF%D0%BE%D0%BB%D1%83%D1%87%D0%B8-%D1%83%D0%B1%D0%B8%D0%B5%D1%86%D1%8A%D1%82-%D0%BD%D0%B0-7-%D0%B3%D0%BE/
http://www.actualno.com/crime/23-godishna-jena-e-ubita-v-stolichnija-kv-banishora-news_716638.html
http://www.actualno.com/crime/23-godishna-jena-e-ubita-v-stolichnija-kv-banishora-news_716638.html
https://www.24chasa.bg/novini/article/7250476
https://www.24chasa.bg/novini/article/7250476
https://trud.bg/%D1%83%D0%B1%D0%B8%D0%B5%D1%86%D1%8A%D1%82-%D0%BE%D1%82-%D0%B1%D0%B0%D0%BD%D0%B8%D1%88%D0%BE%D1%80%D0%B0-%D0%BE%D1%81%D1%82%D0%B0%D0%B2%D0%B0-%D0%B2-%D0%B0%D1%80%D0%B5%D1%81%D1%82%D0%B0/
https://trud.bg/%D1%83%D0%B1%D0%B8%D0%B5%D1%86%D1%8A%D1%82-%D0%BE%D1%82-%D0%B1%D0%B0%D0%BD%D0%B8%D1%88%D0%BE%D1%80%D0%B0-%D0%BE%D1%81%D1%82%D0%B0%D0%B2%D0%B0-%D0%B2-%D0%B0%D1%80%D0%B5%D1%81%D1%82%D0%B0/
https://glas.bg/ot-poslednite-minuti/georgi-hadzhiev-sdvr-ubietsat-25-godishnata-zhena-kv-297885/
https://glas.bg/ot-poslednite-minuti/georgi-hadzhiev-sdvr-ubietsat-25-godishnata-zhena-kv-297885/
https://glas.bg/ot-poslednite-minuti/georgi-hadzhiev-sdvr-ubietsat-25-godishnata-zhena-kv-297885/
https://pik.bg/%D1%81%D0%BB%D0%B5%D0%B4-%D0%B6%D0%B5%D1%81%D1%82%D0%BE%D0%BA%D0%BE%D1%82%D0%BE-%D1%83%D0%B1%D0%B8%D0%B9%D1%81%D1%82%D0%B2%D0%BE-%D0%B2-%E2%80%9E%D0%B1%D0%B0%D0%BD%D0%B8%D1%88%D0%BE%D1%80%D0%B0%E2%80%9D-%D1%81%D1%82%D0%B0%D0%BD%D0%B0-%D1%8F%D1%81%D0%BD%D0%BE-%D1%81%D1%8A%D0%B4%D1%8A%D1%80%D0%B6%D0%B0%D0%BD%D0%B8%D0%B5%D1%82%D0%BE-%D0%BD%D0%B0-%D1%84%D0%B0%D1%82%D0%B0%D0%BB%D0%BD%D0%BE%D1%82%D0%BE-%D1%81%D1%8A%D0%BE%D0%B1%D1%89%D0%B5%D0%BD%D0%B8%D0%B5-%D0%BA%D0%BE%D0%B5%D1%82%D0%BE--news812990.html
https://pik.bg/%D1%81%D0%BB%D0%B5%D0%B4-%D0%B6%D0%B5%D1%81%D1%82%D0%BE%D0%BA%D0%BE%D1%82%D0%BE-%D1%83%D0%B1%D0%B8%D0%B9%D1%81%D1%82%D0%B2%D0%BE-%D0%B2-%E2%80%9E%D0%B1%D0%B0%D0%BD%D0%B8%D1%88%D0%BE%D1%80%D0%B0%E2%80%9D-%D1%81%D1%82%D0%B0%D0%BD%D0%B0-%D1%8F%D1%81%D0%BD%D0%BE-%D1%81%D1%8A%D0%B4%D1%8A%D1%80%D0%B6%D0%B0%D0%BD%D0%B8%D0%B5%D1%82%D0%BE-%D0%BD%D0%B0-%D1%84%D0%B0%D1%82%D0%B0%D0%BB%D0%BD%D0%BE%D1%82%D0%BE-%D1%81%D1%8A%D0%BE%D0%B1%D1%89%D0%B5%D0%BD%D0%B8%D0%B5-%D0%BA%D0%BE%D0%B5%D1%82%D0%BE--news812990.html
https://m.offnews.bg/news/Temida_18762/20-hapcheta-i-uiski-preliudiia-kam-bezpametnoto-ubijstvo-na-mladata_695827.html

media coverage very much depends on whether the information is correctly presented or not
(Prosecutor, Bulgaria).

aa. Positive effects

One police officer from Sofia noted a positive effect of media coverage is its (underused) potential to
contribute to the preventive and corrective role of proceedings. Another police officer from Sofia
thought media had beneficial influence in making criminal justice pay more attention to domestic
violence.

(Police officer, Bulgaria) ‘... Recently more emphasis was put on crimes, related to domestic
violence, and legislative amendments were made in that respect, this is maybe the beneficial
influence of media on the publicisation of criminal procedure, and respective changes...’

,...B nocinedHo epeme Mo-2074M aKyeHm npudobuxa npecmurisieHUAma, Koumo ce
u3sbpuwIsam 8 ycs108ua Ha GOMAWHO HACUAUe, U CboMeemHO ce npednpuexa 3aKoHo0amesHu
npomeHU 8 mosa omHolweHue, mosa e Moxce bu baa2onpuaMHoOMo enauAHUe Ha meduume
8bpPXYy OMpPA3A8AHEMO, CbOMBEMHO 8bpPXY MPOMAHA 8 npoyeca...”

Regarding the case studies, the coverage of the Banishora murder was very much related to the raising
of domestic violence in the society’s agenda. The case coverage, although not presenting any other
point of view than that affirming the suspect’s guilt, nevertheless contributed to the increased public
indignation against perpetrators.*®

A third police officer from Sofia noted media coverage of significant cases in the last few years
‘disciplined’ authorities in that they were accountable before society.

(Police officer, Bulgaria) ‘But media, as they reflect cases of public interest in the last few
years... disciplined judges and prosecutors... many judges and prosecutors, and investigative
authorities, have a bit of subjective interpretation of the law... and they got disciplined in that
they feel accountable before society for their actions... and society is not just a group of people
nobody should take account of...’

»Meduume 8 nocnedHume 200UHU, 10 HA4UHGQ, 110 KOUMO oMpasAa8am Mo-3Ha4yuUMuUme cay4au
8 0bwecmseomo... Maako BUCYUNAUHUPAXA CbOUU U MPOKYpPOopU... MHO20 CbOUU U NPOKYpopuU,
U pascaedsauwju, 81a2am mMasako cybekmusHO MmbKyeaHe Ha Hopmume... JucyunauHupaxa ce
8 CMUCYB/I, Ye Ob/aam omyem nped obujecmeomo 3a ceoume delicmsus... 0buecmsomo He
e Pocmo CbBKYNMHOCM 0M Xopd, C KoUumo HUKoli 0a He ce cbobpassasa... “

Yet another police officer from Sofia spoke about the importance of openness and accountability of
police work, to which media coverage contributes. This line was shared by a prosecutor from Sofia.

Even one of the lawyers admitted there are cases where public opinion has a positive effect in terms
of additional efforts on the part of the authorities to discover the truth.

bb. Negative effects
Most interviewees thought the effects of media coverage were rather negative. One police officer
stated the effect was ‘brutal’ leaving society convinced that the person is guilty.

46 OFFNews (2019), ‘20 pills and whiskey — a prelude to a blackout murder of the young woman in Banishora’
(20 xan4ema u yucku - npearodua kom be3namemHomo ybulicmeo Ha Maadama xeHa 8 'baHuwopa’), OFFNews,
19 January 2019.
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(Police officer, Bulgaria) ‘... The effect is brutal... You know well that names are being
published and this impacts the personal sphere of the person... and impacts those negatively...
To which you add the fact that media in the country usually publish... information that
somebody is charged, a remand measure is taken against him/her, but then never publish
what happens at the trial phase and whether the person is ultimately sentenced or acquitted...
by which we instil a conviction in society that, if you are charged, then you are guilty.’

... BAugsHuemo e bpymasnHo... 3Haeme 0obpe, Ye ce nybaukysam UuMeHad U Mo8da 8suse Ha
AUYHAMa cpepa Ha AUYemo... U 8ause HeeamusHo... 3a Koemo 00npuHacsa u ¢pakmvm, ye
meduume 8 cmpaHama o06UKHOBEHO rybauKyeam... OQHHU, Y€ KOHKPemHo auye e
npusse4yeHo KAMo 068UHAEM, HAMOXEHA MY € MAPKA 3a NMPOYECYanHa NpuHyoa, a csed mosa
noYmu HUKO2a He ompassasam KaKeo ce e C/1y4usao Ha cb0ebHama ¢hasza Ha npoyeca u 0anu
moea suye e ocbOeHo Usu e onpasoaHo... C Koemo Hacaxcoame MHeHUe 8 0buwecmeomo, Ye,
Wom cu 068UHEH, 3Ha4U cU BUHOBEH ",

A number of interviewees criticised the frequent media interventions by the prosecutor’s office
(Police officer, Bulgaria), whereas media usually repeat what is publicised by authorities creating the
impression that somebody is guilty (Police officer, Bulgaria).

(Police officer, Bulgaria) ‘... Media reflect what is given by authorities — police... prosecution,
court. Unfortunately, sometimes an impression is formed in society that somebody is guilty.
If the authorities... prosecutor general... Ministry’s chief secretary have gone in front of the
cameras, this is absolutely sufficient to pronounce somebody guilty, neglecting the fact that
it is the job of the court to do that...’

». Meousma ompaszsaea moea, Koemo (i nodadam opeaHume — 0anu MNOAUYUSA...
npoKypamypa, cu0. 3a cbianeHue, cb30as8a ce MoHAKo2a srnedyamseHue 8 obujecmsomo, Ye
dadeH YoseK e 8UHOBEH. LLlom opeaHume... 2/1G8HUAM MPOKYPOP... 2AABHUAM Cekpemap Ha
MBP ca uzne3nu nped Kamepume, mosa e abcoaOMHO 00CMAMbBYHO MO3U YoseK 0a ce
npu3Hae 3a 8UHOBEH. 1 MHO20 xopa npeHebpezsam hakma, Ye 8CbUWHOCM cbO0bm mpsabsa
0a 20 0658U 30 Makvs...”

One lawyer from Sofia claimed prosecution was disclosing manipulative sets of evidence under the
pretence of ‘revealing information on cases of public interest’ and inducing false media
interpretations. Criminal justice authorities would then tend to ‘preventively’ sentence more severely
‘famous’ persons who found themselves unable to go out for any everyday activity. The lawyer was
positive that, although society should be informed about proceedings, the public pressure was never
good.

Another lawyer from Sofia underlined that judges were not immune against the influence of public
expectations shaped by the media, e.g. remand measures are usually heavier in cases covered by the
media. In a recent case a Turkish truck driver was accused of causing a deadly road accident and placed
under house arrest but managed to escape to Turkey. As a result of the broad media coverage, which
blamed the court for not placing the person in detention, in all similar incidents involving foreign
nationals, the courts imposed detention. Another lawyer from Sofia also noted that if a case goes to
the media the defendant is inevitably placed in detention.

(Lawyer, Bulgaria) ‘It is clear that when the public is interested, cases of media interest must
be covered in some way, but the public must not be directed to the guilt of a particular person
as if the case is already over and there is no doubt that this person is guilty. Terms such as
"suspect"”, "considered", etc. can always be used. The judge is also a human being and
inevitably begins to be influenced by this constant insinuation, especially by the prosecution,
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who is guilty and who is not. Especially when this is reflected in an increase in public
expectations in one direction or another.’

»FCHO e, Ye Koeamo obwecmeeHoCMMa e 3auHmepecosaHd, mpsAb6ea Mo HAKAKLE Ha4YUH 0a
ce ompasasam desama, Koumo npedcmasnseam medueH UHmepec, Ho He U 0d ce Haco4ea
obwiecmeeHocmMma KbM 8UHAMA HO KOHKPEeMHO Auye rno eOUH Kameaopu4yeH HaYUH CAKaW
des0mo seye e MNPUKYUO U HAMA CbMHeHUe, Ye moad suuye e 8UHO8Ho. BuHazu mozam da
ce U3rnosa38am mepmMuHU Kamo ,,3arno0o3paH”, ,,cuuma ce” u m.H. CbOuaAMa CbUW0 e YOBEK U
HeMUHyeMOo 3aro4ea 0a ce 8auUsge 0m mosa HeNPeKbLCHAMo HamsKe8aHe, 0cobeHo om cmpaHa
Ha npoKypamypama, kol e suHoseH U Kol He. OcobeHo Ko2amo mosea pechrieKmupa 8
HapacmeaHe Ha obwecmeeHuUme O4aK8aHUA 8 eOHA Uau Opy2a NocoKa.”

A judge from Sofia criticised the practice of the prosecution to justify the disclosure of information by
the provision of the Directive on the presumption of innocence stating that public authorities should
not be prevented from publicly disseminating information on the criminal proceedings. According to
this judge, such interpretation was against recital 18 of the Directive, which links dissemination with
reasons related either to the investigation (e.g. when the assistance of the public is needed to identify
a person) or to a significant public interest (e.g. public health concerns). Instead, what the prosecution
service is actually doing is refuting the accused person’s defence by ‘exporting’ the proceedings in the
public domain.

(Judge, Bulgaria) ‘Recently, there is a trend that is essentially of great importance and is yet
to provoke some reaction, including in judicial acts. This is the tendency for the prosecutor's
office to publish part of the evidence in the pre-trial proceedings on websites. And they did
not give any reason at first, but then, when asked why and whether this infringes the
presumption of innocence, they referred to the directive and to the fact that public authorities
cannot be prevented from presenting information on pending criminal proceedings. However,
in no way does the explanation given so far correspond to recital 18 of the Directive because
disclosure of the facts must always serve the needs of the process...’

,Hanocnedvk uma edHa meHOeHUUS, KOAMO Mo CbWecmso e om 204MO 3Ha4yeHue u
menvpea we mvbpcu HAKAKBA Peakyus, BKAYumesnHo u 8 cbO0ebHU akmosge. Tosa e
meHOeHyuama npokypamypama 0a nybaukysea 4Yacm om Ookazamesacmeama 8
docvdebHOmMoO npouzsodcmeo Ha calimose. I ocHOBAHUEMO, KOeMOo coYyam, 8 HAYAsaA0MoO He
co4yexa HUKAKeO OCHOB8AHUE, HO C/1ed Mo8d, Ko2amo UM 3a0a8axa 8bpocu 3dWio U Moed He
HAKBbPHABA /U NMPEe3yMnyuama 3a He8UHOBHOCM, me ce N0308a8am Ha dupekmusama u Ha
moea, Ye nybauyHUMe opaaHu He mozam 0a 6v0am 8b3npenamcmeaHu 0a npeocmasam
UHGOPMAUUsa 30 BUCAWU HakazamesnHu mpouzeodcmea. Obavye MO0 HUKAKLE HAYUH
obacHeHUemo, Koemo ce 0asa 0oceza, He KOpPecrnoHoupa Ha cvobpaxeHue 18 om
dupekmueama 3amoea, 4Ye suHaau mpsabea onosecmsasaHemo Ha pakmume 0a obcayxcea
unu Hyxcoume Ha npouyeca...”

Another lawyer from Sofia noted the common saying that, where public opinion enters the courtroom,
justice jumps out of the window (koecamo obwecmeeHomo MHeHue 6se3e 8 cbOebHama 3ana,
npasocvouemo u3snu3a npes nposopeya). The same interviewee has also heard judges unofficially
mention that they will decide on a case one way or another because otherwise ‘media will eat me up’
(meduume we me uzadam). Prosecutors were also inclined to leave the court to decide remand
measures, because media will ‘make them crazy’ (we eau no6vpkam). The same lawyer also spoke of
the ‘aggression’ suggested by the media expression, which was also confirmed by the case studies,
and the over 90 per cent concentration of media ownership, which unavoidably affects defendants’
public image.
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According to a judge from Sofia, in 90 % of the cases the effect of media coverage on the presumption
of innocence is negative. The media often emphasise the suffering of the victim or encourage the
society to expect the penalty as revenge. Indeed, in the Banishora murder case, one daily newspaper
published selected comments on the suspect’s Facebook page, some of which included threats and
calls for the return of the death penalty.*” The Sotirya murder led to strong public reactions, covered
by many media. One daily newspaper published a neutral-sounding article, which however also
referred to a Facebook event calling for a “fair punishment of the person who took her life’ and the
appeal to stand for ‘[...] a child who could not make her dreams come true because a freak took her
life in a brutal way’.*® Overall, as pointed out by a judge from Sofia, there is a negative public attitude
against the judiciary largely due to the way the media report on criminal cases.

(Judge, Bulgaria) ‘In 90 % of the cases media coverage has a negative effect. Many media
report in a way that emphasises, for example, the suffering of the victim, or the media cover
the proceedings in a way that literally draws the society toward punishment goals that are not
provided for in the law. For example retaliation, return of the death penalty, etc.’

»B 90 % om cayyaume meduliHomo ompaszsasaHe enuse HebaazonpuamHo. [oaama yacm om
meduume ompasasam no Ha4yuH Mo Kolimo Habaszam, NpUMepHoO, 8bPXy cMpadaHuemo Ha
Hepmeama, unu meouume ompasAaeam rnpouecume Mo HA4uH, Mo Kolmo 6yKeasaHo
Hacbckeam 0becmeomo KoM Uesu Ha HAKA3aHUEemo, KAK8UMO HAMA 3as0xceHuU. [TpumepHo
KbM 8b3Me30ue, 8pbUAHE HO CMbPMHA Npucsoa U m.H.“

Another judge from Sofia shared an opinion that some media present the information tendentiously
or publish only the view of the prosecution, which can often discredit the defendant.

Both case studiesiillustrate the substantial role of media interventions on the part of public authorities.
In the Banishora murder, the Director of the Sofia Metropolitan Directorate of the Interior (SMDI)
(CmonuyHa dupekyus Ha ebmpewHume pabomu, CBP) talked to the media disclosing details about
the case, explaining the suspect’s version, how the police responded to the first signal and the signal
about the suspect’s suicide attempt.*® One daily newspaper referred to information from the police
and from emergency ward staff members with details about the body’s wounds and traces of rape
and suffocation. In the Sotirya murder, after the suspect was arrested, the Secretary General of the
Ministry of Interior (Mol) (MuHucmepcmeo Ha ebmpewHume pabomu, MBP) disclosed to the media
details about the arrest of the person and about his background. One daily newspaper referred to the
suspect’s description provided by the police (lack of information about psychiatric conditions or drug
use, no use of alcohol, preferences to energy drinks, etc.).® A tabloid, however, published particular
details of the criminal investigation, including a description of victim’s injuries, and referred to the

suspect as ‘criminal’, ‘rapist’, ‘monster’ and ‘perverted murderer’.>!

47 Martinov, D. (MapmuHos, /.) (2019), ‘Beautiful Kalina strangled during or after sex?’ (‘Kpacusama KaauHa
yoyweHa no epeme uau caed cexkc?’), 24 Chasa, 17 January 2019.

48 24 Chasa (24 yaca) (2019) ‘Facebook action after the cruel murder in Sotirya: | am Chrisi’ (‘Akuus eve elicbyx
cned yecmokomo ybulicmeo 8 Comups: A3 cem Kpucu!’) 24 Chasa, 18 August 2019.

4 Hristov, N. (Xpucmos, H.) (2019), ‘A young woman killed in the capital’s neighbourhood Banishora’ (‘Msaada
HeHa e ybuma 8 cmosauyHusa keapmas "baHuwopa'’), Bulgarian National Radio, 16 January 2019; bTV (2019),
‘Young woman killed in Banishora’ (“Y6uxa maada yceHa 8 Kse. ,baHuwopa’), bTV, 16 January 2019.

5024 Chasa (24 yaca) (2019), ‘A local person managed to tie the Sotirya murderer in the forest. Martin ran before
the police caught him’ (‘MecmeH yosek ycnsan da 3asvpice ybueua om Comups 8 2copama. MapmuH 652a, npedu
da 20 xeaHam om MBP’), 24 Chasa, 16 August 2019.

51 Bulgaria Dnes (Bwvn2apus dHec) (2019), ‘Life sentence threatens Christine's perverted killer’ (‘Joxusom 2po3u
uszspameHus ybueu Ha KpucmuH’), Bulgaria Dnes, 25 November 2019.
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Regarding media interventions by persons outside criminal justice authorities, a police officer from
Sofia mentioned politicians from ‘patriotic’ nationalistic parties, as well as relatives of victims, who
‘understandably’ (also affirmed by a lawyer, Bulgaria) speak highly negatively of defendants and affect
the presumption of their innocence. Relatives may also speak ill of police work on their specific case
(Police officer, Bulgaria) or of the general development of the case (Lawyer, Bulgaria).

(Lawyer, Bulgaria) ‘...Family members of victims do use the media a lot, sometimes rightfully,
sometimes not. Here, for example, a case from last week... - my client hit by negligence a child,
who died. There were repairs on the street, the company did not provide for any safety
measures... my client was guilty, no doubt about that. But the mother has, for months already,
called the media after each court session and has been explaining how no justice is done and
how disappointed she is that my client is not in prison.’

»...4neHose Ha cemelicmea Ha #epmeu MHO20 U3M10/38aM Meouume, MOoHAKo2d C Npaeso,
MoHAKO2a He. Emo Hanpumep, MuHanama ceomuua, cayyali... — KAUeHmMmvm mu o
HesHUMAHUe 6abCHAA 0eme, Koemo NMo4YuHan0. Jokamo o yauyama ce npasam pemoHmMHu
pabomu, pupmama He e ocu2ypusna HUKAKeU ycsa08us 3a 6e30nacHocm... 4e Moim Y08eK Uma
suHa, uma. Malikama om meceya cned 6CAKO 3acedaHue 8UKA meduume u 3aro4yea 0d
064CHABA KAK HAMA Npasocboue, HAMA CrpasedsIu8ocm, KaK e pa3o4yaposaHd, Ye 408eKvm
He e 8 3ameopa.”

A police officer from Sofia noted that when a prominent politician makes a statement, especially
against another politician (smearing opponents; Lawyer, Bulgaria), the public often takes it as
sufficient evidence of guilt.

Another lawyer from Sofia noted media interventions of the prosecution are followed by statements
by political parties, creating danger for undue impact on criminal justice authorities.

A judge from Sofia referred to a case involving a senior politician, in which the prosecutor made several
public statements saying that he was happy that the case had gone to a ‘quality judge’ and was
therefore going to end ‘with the expected success’, because the judge was going ‘to deliver a fair and
appropriate decision’. Another judge from Sofia also referred to cases with interventions by politicians
and even members of the judiciary, some resulting in decisions against Bulgaria of the European Court
of Human Rights.

According to a prosecutor from Sofia, public statements by persons not directly involved in the
proceedings have a negative impact on the presumption of innocence, regardless of being justified by
freedom of expression.

(Prosecutor, Bulgaria) ‘My personal opinion is that these comments from politicians, other
activists and even the media do not have a positive impact, because without being involved
in a particular case, without legal background enabling them to assess the situation, without
knowing in detail the entire body of evidence, they are planting in the society some
preliminary assessment, which is not correct. Misperceptions are created, people are left with
a certain attitude, which subsequently, when the relevant court act is issued, if it does not
coincide with what they have built as their perception of the outcome of the case, creates
dissatisfaction, which is very often unjustified, insofar as people are not familiar with the
whole body of evidence.’

»JIU4HO Moemo MHeHue e, Ye me3u KOMeHmapu om CMpAaHa HA noAuUMuUyu, Ha opyau
aKmusucmu u 0opu Ha Meduu, He 8/UAAM NOAO0HUMESHO, 3au,omo 6e3 0a ce aH2aXUPaHU C
KoHKpemHomo 0eso, 6e3 0a ca ropucmu, 3a 0a mozam 0a npeueHsm, 6e3 0a ce 3arMo3HaMu 8
demalinu ¢ yanama cvb8KynHoOcm om AoKa3amesicmaa, Hacaxoam 8 o6wecmeomo HAKAK8a
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npedsapumenHa oueHKd, Koemo He e npasuaHo. Cb3oasam ce nozpewiHu ernevyamseHus,
xopama ocmasam ¢ eOHa Hacmpolika, Koamo 8 rocsedcmaue, npu MoCMaHo8A8aHe Ha
cbomeemHus cbO0ebeH aKm, aKo He Cb8MadHe ¢ Mosd, Koemo me ca cu u32paduau Kamo
HAKAKea rnpeocmasa 3a u3xo0a Ha 0esn0mo, nopaicda Hedoeos1CMeo, KOemo MHO20 Yecmo e
HeocHosamesnHo, O0KOAKOMO Xopama He ca 3arno3Hamu C UAA0CMHAMA Cb8KYynHOCM om
dokazamesncmeaa.”

A lawyer from Sofia noted that public statements, made by persons who do not know the details of
the case, increased the chances of the defendant ending up in detention.

A lawyer from Sofia shared a different opinion noting that the restriction of public statements,
suggested by the Directive on the presumption of innocence refers to public authorities only and
expanding it to other actors (e.g. politicians from the opposition, the media or civil society
organisations) would be a violation of the freedom of speech.

Finally, a prosecutor from Sofia affirmed media interventions would create certain pressure, often
making professionals’ work more difficult.

(Prosecutor, Bulgaria) ‘It has an impact in the sense that it creates a certain pressure that
affects the quality of work ...It really hinders work. It will not influence the result of the actions
we take or the data we objectively collect, this is not affected by who said what. But it
psychologically prevents the prosecutor from being calm, focused on their work, and working
effectively. In that sense, it has an impact.’

»[losnusea domoskosa, 00KOAKOMO ce HaCa28a eOHO HanpexceHuUe, Koemo ce ompasaed Ha
Kauecmsomo Ha paboma. ... elicmeumernHo npevu Ha pabomama. To HAMa 0a rnpe4yu Kamo
KpaeH pe3ynmam Ha Oelicmeuama, KOumo we U38bpwum, Uau HA OAHHUME, Koumo
06eKkmusHO cbbupame, me He ce M08/UABAM OM MOBA KOl KAK8O Ka3as. Ho ncuxosnoauvyecku
npeyu Ha Npokypopa 0a 6v0e criokoeH, 0a 6v0e cbcpedomoueH 8 pabomama cu u da pabomu
KayecmeeHo. B mo3u cmucwn ce ompasssa.”

In the case studies, the Sotirya case was a fair indication of the effect of interventions by persons
different from criminal justice authorities. The media covered broadly the protests organised by the
victim’s close persons calling for a “fair’ sentence. The protests also received political support and
shortly after the start of the investigation the Criminal Procedure Code (HakazamesnHo-npouecyaneH
Kodekc) was amended to restrict the automatic decrease of the punishment for defendants who had
made a confession.

Table 3: Remedies available to defendants in case they are publicly referred to as guilty

ECtHR Civil Requesting Other remedies No
applications remedies recusal possible
remedies
Judges and 1/4 1/4 (judge) 1/4 (raising the issue 2/4
prosecutors (prosecutor) before the judge)
Lawyers 1/4 2/4 2/4 3/4 (state liability for
damages), 1/4 (insult and
libel cases)
Total by 1/8 3/8 3/8 5/8 2/8
factor

Regarding remedies against referral of defendants as guilty, one lawyer noted at least three of his/her
clients had submitted applications to the ECtHR, declared admissible. Claims may be raised under the
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legislation on state’s liability for damages (Lawyers, Bulgaria), but the ECtHR admits applications
without this remedy being exhausted (lawyer, Bulgaria), as it is generally not considered effective (e.g.
Popovi v. Bulgaria, application No 39651/11, Gutsanovi v. Bulgaria, application No 34529/10). Civil
claims may be submitted against a specific magistrate, but are often rejected due to functional
immunity. Magistrates’ recusal may also be sought (also according to another lawyer, Bulgaria, and a
judge, Bulgaria), if they are considered biased. Another lawyer (Lawyer, Bulgaria, also supported by a
prosecutor, Bulgaria) referred to possible, yet difficult to prove, civil actions for damages. For him,
some insult and libel cases may also have disciplining effects on wrongful acts by the media. No claim
could be raised before prosecution or court, because they would usually claim they do not follow the
media. On the contrary, according to a judge from Sofia, the only option for defendants publicly
referred to as guilty, is to raise the issue before the court and hope that the judge will disregard the
public comments made in relation to the case.

(Prosecutor, Bulgaria) ‘There is no liability in Bulgaria in such cases from the point of view of
the procedural law. Rather, and possibly as a consequence, it is possible for the accused
person, under civil law, possibly for tort, to file a lawsuit against that person who has, in some
way, violated their rights. But this is in accordance with civil law.’

,»B bbs12apus HAMA npedsudeHa HUKAK8A 0M2080PHOCM 8 MAKUBA CAY4aU om 21edHa MoYKa
Ha npoyecyasnHus 3aKoH. 1o-CKopo U eeeHMyasHo 8 nocaedcmeue e 8b3MOXHO 0O68UHAEMUS,
no peda Hanpumep HA epPa#OGHCKUA 30KOH, e8eHmyasiHO 3d Herno3eoseHo yepexcoaHe, 0a
800U HAKAKBO 0es10 CrIPSAMO MOoBd AuUye, Ye e HOKbPHU/IO 110 HAKAK®8 Ha4YuH npasama my. Ho
moea e rno peda Ha 2paHOaHCKUS 30KOH.

d. Differences in media coverage concerning certain groups

Table 4: Differences in the way the media covers cases of male and female suspects that may affect
(either negatively or positively) the presumption of innocence; other characteristics of a defendant
that might affect (either negatively or positively) how the media covers a case, and their impact on
the presumption of innocence

Gender Minority Migrant Other factors No affecting
(Roma) origin factors
origin
Police 2/4 1/4 2/4 1/4 (all murders and hate 2/4

crimes making coverage
more dramatic; children
victims or perpetrators)

Judges and 1/4 1/4 (judge) 1/4 (judge) (criminal 1/4
prosecutors | (judge) registration being equated (prosecutor),

to a criminal record) 1/4

(prosecutor)
Lawyers 1/4 3/4 1/4 1/4 (high material status
affecting negatively media
portrayal)

Total by 4/12 5/12 3/12 3/12 4/12
factor

aa. Men and women

According to two police officers from Sofia, the level of negative media coverage and public opinion is
especially emphasised when a crime is committed against a child by their mother or close female
relative. At the same time, according to at least one police officer from Sofia, wide negative
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publicisation is noticed of cases of domestic violence by men against women. A lawyer from Sofia
affirmed women defendants may be portrayed as ‘misled’ by men, but this opinion was not shared by
the other lawyers (Lawyers, Bulgaria).

bb. Children and adults

Wide negative publicisation is also valid, according to another police officer from Sofia, in case of a
child victim regardless of whether the perpetrator is a man or woman, but wider coverage of cases
with children perpetrators has been seen as well.

cc. Nationals and non-nationals (including ethnic minorities, e.g. Roma)

According to two police officers from Sofia, migrant background is always mentioned especially since
the migration waves of 2013-2014. A lawyer from Sofia recalled a famous (rare) case of a foreigner
accused and sentenced of murder, who, according to him got worse procedural treatment than a
Bulgarian citizen would under the same circumstances.

According to a police officer from Sofia, minorities seem in a more favourable position than migrants
as defendants’ ethnic background, for example Roma, is more rarely mentioned, but another police
officer from Sofia countered Roma perpetrators have been mentioned in times of rise of attention to
such types of crimes. Roma have been consistently portrayed negatively also according to lawyers and
a judge from Sofia, with differences in coverage ranging from mocking the mistakes Roma make when
speaking (Lawyer, Bulgaria) to attributing criminal behaviour to the whole Roma population (Lawyer,
Bulgaria).

dd. Persons with disabilities
No mention was made about persons with disabilities.
ee. Other groups

A police officer from Sofia pointed generally to the nature of the crime as factor as murders, sexual
and hate crimes, and other more serious crimes, are always more dramatically covered.

(Police officer, Bulgaria) ‘... All those factors, gender, religion, sexual orientation, especially in
cases of hate crimes, sexual crimes, they are reflected more by the media if a certain topic
rises in the public attention... there was a period of great interest towards crimes committed
by children because several such cases happened almost at once and media started covering
mainly those cases... if there is a multitude of migrants, refugees... or cases with Roma
perpetrators, then they switch to those...’

e BCUYKU Me3U Hewja Kamo ¢haKmopu, ros, peauzus, CeKCyanHa opueHmayus, ocobeHo npu
npecmvraeHuUAMa, CebP3aHU C OMPA3d, CeKCyasnHume mnpecmuvlrineHus, ce ompasasam
noseye om meduume, Kozamo 0adeHa mema cmaHe o0bwecmeeHoO Mo-KOMeHMUPaHQa...
Vmawe eduH nepuod ¢ npecmuviiaeHUsA, U3sbpweHU om Hernb/AHOAEMHU, 0mpa3Aasaxa ce
MHO20, MOHEee Ce HACAa2axa HAKOAKO Cy4yasa eOuH csied dpye u meduume 3arno4Haxa 0a
ompasasam npeduMHO me3u CAy4au.. AKO UMa HacuwaHe HA MuspaHmMu, 6exaHyu...
npecmvriieHus, U3gbpuwieHu om poMcKu obwHocmu, sanoyeam 0a ompasasam max...“

According to one lawyer from Sofia high material status is also a factor affecting highly negatively
media portrayal especially in view of the recent cases against rich business families.

31



A judge from Sofia mentioned the police registration as a factor that often affects media coverage.
Unlike the criminal record (record of previous convictions), police registration does not necessarily
mean that the person has been found guilty of a criminal offence. For the media, however, this
difference is often irrelevant and the person is usually referred to as a ‘person with a criminal record’.
In the Sotirya murder, the media interviewed the mayor and people living in the same village asking
questions about the suspect’s criminal background,® and two daily newspapers specifically
emphasised on the suspect’s anti-social behaviour and involvement in previous incidents.>?

e. Discussion of findings

While the relationships of all groups with media seemed to be well guided by rules, a number of
problematic aspects occurred. Although at least two police officers from Sofia claimed to be isolating
themselves from media coverage, one lawyer from Sofia countered that is practically not possible.
Positive aspects of media coverage, including openness and accountability of criminal procedure, and
increased attention to domestic violence cases, were not spared, but negative aspects mentioned
prevailed. Names and details about defendants routinely appeared in the media, despite them
formally being referred only by their initials (Police officer, Bulgaria; Lawyer, Bulgaria, etc.), media
coverage seemed to be rather biased, sensational and unprofessional (Lawyer, Bulgaria), as
confirmed by the two media case studies.

(Lawyer, Bulgaria) ‘... | have had absurd experiences... A court session is going on regarding a
serious remand measure in the Specialised Court, hours are passing, a recess is given... and |
get a call from the wife of one of my clients and she tells me ‘Why didn’t you tell me what the
court has ruled?’. And | answer ‘Because it has still not ruled yet’, and she continues ‘But |
heard iton TV ... So journalists obviously followed the session until some point... then thought
they should produce a piece for the evening news to make the leading story... made up
something out of what they overheard... and what came out were pure lies...’

»..Cy4sanu ca mu ce abcypoHu Hewa... 3acedasame 30 mexKa MAPKA 8 Cneyuanu3upaHus
Cb0, MUHABA CU 8pemMemo, U3au3ame 3a NopedHama rnoYvusKd... U Mu 38bHU ¥eHama Ha eOUH
om moume KaueHmu U MU Ka3ed ,,3au,0 He MU Kd3a KaKb8 e pe3yamambvsm om mapkama?”,
a a3 U kazeam ,,3awomo owie HAMa peyamam®, a ma omeosaps ,,Ye me no yeHmpanHume
HOBUHU Ka3axa edu Kakeo cu”... Toecm x#ypHaaucmume cedanu, KAKBOMO ceodAnu... Ka3anu
cu ,mpAabsea 0a rnycHem Heuw,o cead, 3aW,0MO AKO He CMe Mbpea HOBUHA OHec...”, canobunu
mpu NPUKA3Ku 0m KaGK8omo ca 4yau U nycHAsau 0mKposeHuU Abicu...

Media interventions by the Prosecutor’s Office and disclosure of evidence about pending cases seem
to be at odds with the prosecutorial rules on relations with the media, but were pointed to by at least
two representatives of different professional groups (Lawyer, Bulgaria; Police officer, Bulgaria) as
deeply influencing the public opinion and being a ‘dangerous’ practice.

In the opinions of the interviewees, media coverage seems to be influenced by many factors, including
gender, age (children victims and perpetrators), migrant or minority background, previous criminal
registration or record, etc.

52 Stefanova, R. (CmegaHosa, P.) (2019), ‘Cruel child murder in Sotirya’ (*Kecmoko y6ulicmeo Ha deme & ceso
Comups’), Bulgarian National Television, 16 August 2019.

53 24 Chasa (24 yaca) (2019), ‘Seven-year-old girl is murdered in the Sliven village of Sotirya’ (‘7-200uwHo
mMomMuYeHue e ybumo 8 causeHckomo ceno Comups’), 24 Chasa, 15 August 2019; Nikolova, R. (Hukosnosa, P.)
(2019), ‘The man wanted for the child murder in Sotirya was involved in another tragedy’ (‘/30upsaHusm 3a
ybulicmeo Ha deme 8 Comups busa 3ameceH u 8 dpyaa mpazedus’) Trud, 16 August 2019.
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https://news.bnt.bg/bg/a/zhestoko-ubiystvo-na-dete-v-selo-sotirya
https://news.bnt.bg/bg/a/zhestoko-ubiystvo-na-dete-v-selo-sotirya
https://www.24chasa.bg/novini/article/7608377
https://www.24chasa.bg/novini/article/7608377
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In terms of good practice, a judge from Sofia shared that when the sentence is read and there is
increased publicinterest (many journalists/media inquiries), s/he often explains some parts to prevent
the public from interpreting based on their own assumptions.

C.3 The presentation of suspects and accused persons

In Bulgaria, there are no specific legal standards relating to the presentation of suspects and accused
persons. The only binding legal act, related to such presentation, is Instruction No 1 of 22 March 2019
on the organisation and procedure for carrying out the convoy activity by the employees of the
Directorate-General “Execution of Sentences”, which governs, among other things, the use of restraint
measures when transporting detainees (convicted prisoners and pre-trial detainees).>* According to
Article 13(1) of this instruction, when escorting inmates from prisons and pre-trial detention facilities,
the head of the relevant territorial service is authorised to decide whether handcuffs should be used,
based on an assessment of the age, sex, physical and health condition and individual risk assessment
of the escorted persons. According to Article 21(8) of the same Instruction, handcuffs may not be
covered by clothes or other objects in view of ensuring permanent visual control.

The instruction was adopted in 2019 in response to a broad public debate on the use of handcuffs on
suspects and accused persons. The debate started after a series of media publications showing a
female pre-trial detainee, accused of corruption, with cuffed hands and feet while being taken to a
hospital for checks on a pre-existing condition as well as in the court room. The excessive use of
handcuffs was criticised by the Ombudsman® as well as by NGOs.*® As a result, the Ministry of Justice
(Mol) (MuHucmepcmeo Ha npasocvouemo, M) adopted a new instruction requiring the use of
handcuffs to be accompanied by an assessment of the detainee’s age, sex, condition and risk.

a. Measures used to present the accused and its impact on their presumption of innocence

Table 5: Measures used to physically restrain defendants during their transportation to a
courtroom, and once they are in the courtroom

Handcuffs Shackles Other measures

Police 4/4 1/4 (more than one defendant tied
together)

Judges and 4/4

prosecutors

lawyers 4/4 3/4 1/4 (link between handcuffs and
shackles)

Total 12/12 3/12 2/12

The only restraining measures mentioned by police were handcuffs, used until the entrance of the
judge in the court room, and defendants being tied to one another, if more than one. Those measures
were universally supported by the representatives of the police profession interviewed as means of

54 Bulgaria, Instruction No 1 of 22 March 2019 on the organisation and procedure for carrying out the convoy
activity by the employees of the Directorate-General for Execution of Sentences (MHcmpykuyus Ne 1 om 22 mapm
2019 2. 30 op2aHuU3ayUAMA U pedd 3a ocbUWecmsasaHe Ha KoHeolUHama deliHocm om cayxcumeaume Ha [nasHa
dupeKkyua ,M3nvaHeHue Ha HakasaHuama™), 22 March 2019.

55 Lex.bg (2018), “The Ombudsman: For one year, 100,000 detainees in Sofia have been subjected to humiliation’
(‘OmbydcmarHbvm: 3a 200uHa 100 000 apecmaHmu 8 Coghus ca buau nodao0xceHU Ha yHuxceHue’), 6 August 2018.
56 Shapkadzhieva, L. (LLlankadxcuesa, /1.) (2018), ‘lvancheva's take to the hospital with chained hands and feet:
from demonstration to overreaction’ (‘OmsexdaHemo Ha VieaH4yesa 00 60aAHUUAMA C OKOBAHU PbUe U KPAKa:
Om nokazHocm 0o npecmapasaHe’), 1 August 2018.
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https://news.lex.bg/омбудсманът-за-година-100-000-арестанти-в-с/
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https://www.dnevnik.bg/bulgaria/2018/08/01/3290474_otvejdaneto_na_ivancheva_do_bolnicata_s_okovani_ruce_i/

protection, making no mention of assessment on whether they should be used. One police officer
from Sofia thought no social standing or gender should hinder their use in cases of aggression,
including verbal aggression, threat for the person to escape or hurt himself/herself or others (the
latter confirmed by another police officer, Bulgaria).

(Police officer, Bulgaria) ‘If somebody is famous, or is a woman and we would not handcuff
him/her [because of that], why would we handcuff somebody else?... provided they are both...
aggressive, even verbally aggressive... If defendants go around handcuffed, we are asked why
they are in handcuffs, if they go around without handcuffs, we are asked why they go without
handcuffs.’

,AKO HAKOUI e uzsecmeH unu e xeHa, HAma 0a my cnazame benesHUyU [3apadu mosaj, 3auo
moeasa csnazame Ha Opyz2?... AKO U Ha dsamama rnogedeHUemo UM e... a2pecusHo, 0opu
e8epbasHo azpecusHo... Koeamo e ¢ bese3Huyu, HU MUMam 3aujo e ¢, aKo e be3, wje HU numam
3auwo e 6es.”

Another justification mentioned by a police officer from Sofia for using restraint measures was the
possible revenge by the victim’s relatives.

(Police officer, Bulgaria) ‘... These are measures for the defendant’s safety because there is
always the danger of the victim’s relatives ‘taking justice in their own hands’... it is for his/her
protection... sometimes you commit a crime accidentally, there are victims, the court lets the
defendant go, but publicity has put him/her at risk of revenge...’

. 1080 CA MEPKU 3d cu2ypHocmma Ha 0b68UHAEMUs, 30u,0mo 8UHA2U UMd OfdacHOCM
6au3kume Ha nocmpaodanus ,,camu 0a NOMBPCAM crnpasedausocm®... 3a He2o8a 3auumad e...
MOHAKO2a YOBEK U38bPUWIBA rnpecmurisieHue, 6e3 0a Ucka, uma nocmpadanu aAuyd, cbO0bm 20
nycKka, a nybau4Hocmma 2o e U3/104UAd Ha PUcKk om camopasnpasa...”

Another police officer from Sofia took a rather sympathetic view of defendants, especially when they
are tied to each other, saying that media ‘love’ such cases, but should actually not be allowed to see
them.

Most lawyers from Sofia also explained the order of restraining defendants mentioning shackles,
besides handcuffs and noting those are always taken off when the judge enters the court room.

A judge from Sofia provided interesting background — according to her, the use of measures physically
restraining defendants changed after a case, which became known as ‘The Killers’ (organised criminal
group accused of contract killings committed in 2009, whose case went on until final sentencing in
2017). Until that case, defendants were never physically restrained before a regular court. In that case,
however, for safety reasons, defendants remained handcuffed during the hearing. Overall, according
to the same judge, handcuffs are only used in the courtroom for exceptional reasons.

According to police officers, covering defendants’ faces is neither regulated, nor forbidden, and it is
happening in reality. Lawyers from Sofia noted covering faces is pointless as the media already know
defendants’ identity and often approach them unethically, seeking to photograph their faces and
provoke them verbally on the way to the courtroom. This is where convoying authorities may step up
and impose order by not allowing journalists anywhere around the defendants (Lawyer, Bulgaria). A
judge from Sofia noted that some defendants are wearing hoodies, but inside the court room they are
requested to remove them. According to another judge from Sofia, defendants are never prevented
from hiding their faces.
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(Judge, Bulgaria) ‘There are cases of [defendants] wearing hoods when they enter. | do not
allow them to wear hoods at the hearing. They may ask not to be photographed, not to have
media, | respect that, but without the hood — | have to see who is on the opposite side.’
»UMa cayyau ¢ Ka4ynaku, koeamo eausam. He um no3eonseam 0a ¢ KA4ysaKu no epeme Ha
cvo0ebHomo 3acedaHue. Mozaam 0a nouckam 0a He 6v0am CHUMAHU, 0a HAMA mMeduu, mosa
20 ysaxcasam, Ho be3 ka4yska — a3 mpsabea da suds Koli e omcpewia.”

A prosecutor from Sofia generally defended the legitimate right of defendants to cover their faces not
to be photographed with the exception of the courtroom, where their faces must be visible to the
judge.

(Prosecutor, Bulgaria) ‘Very often, when they do not wish to be photographed, and every
person has the right, no matter whether accused or not, not to be photographed, then | have
seen them hiding their faces. However, there is definitely no way for this to happen in a
courtroom, since the court must be convinced of the identity of the person before it, and in
that connection the person’s face must be visible in order for the court to do that check.’
»MHO20 uyecmo, Koeamo He xenaam 0a 6v0am CHUMAHU, BCAKO Jauue UuMd npaso,
He3asucumo 0anau e ob8UHAEeMO uau He, 0a He xcesae 0a 6vOe CHUMAHO, U Mo2asd CbMm
suxcdana, ye cu 3akpusam auyama. Ho 8 cb0ebHa 3as10, KAMe20pPU4YHO, HAMA KaK, mbli Kamo
8ce MaK 8amcu npuHyuUnvm 3a HernocpedcmeeHocm U cb0bm mpsbea 0a ce ybedu e
CamMonUYHOCMMA HA AUYyemo, Koemo cmou npeod He2o U 8 Ma3u 8pb3Kka mpsabsea aAuyemo oa
6wv0e omkpumo, 3a 0a Moxce CbObM 0d HAMNPAsU CboMeemHama nposepka. “

Police officers generally thought handcuffs were not a measure to suggest somebody’s guilt or
innocence, but to protect the person’s own life and health and those of officers and third persons.

(Police officer, Bulgaria) ‘Restraining measures are used not to imply guilt or suggest the
innocence of someone, but to preserve the life and limb of the person himself/herself, of the
authorities using such measures and of third persons.’

»omowHUMe cpedcmea ce uU3Mo0a38am He 3a 00 8MeHAM 8UHA UAU 0a OemMOoHCmpupam
HEeBUHHOCMMA HA HAKO20, 0 3a 04 3anassam 30pasemo U #Usoma HA camomo auye, Ha
op2aHume, KOUMO U3Moa38am me3u NOMOWHU cpedcmea, U Ha mpemu auya.”

Lawyers took a more critical stance on the impact of restraining measures on the presumption of
innocence. One lawyer from Sofia mentioned the defendant stays physically restrained until the
entrance of the judge and the press goes around them taking pictures, thus influencing public opinion
and, indirectly, the court. The same lawyer spoke critically of the atmosphere in the Specialised
Criminal Court (SCC) (Cneyuanu3upaH HakazameneH cb0, CHC), generally hearing organised crime and
high profile corruption cases, where, under the influence and fear of media and public opinion, no
judge ever changes pre-trial detention into a lighter measure, or acquits a defendant. Another lawyer
from Sofia mentioned highly publicised cases, where defendants are brought in front of the media,
using unjustified extreme restraint measures.

(Lawyer, Bulgaria) “...In highly publicised cases with wide media coverage | have seen also
more unpleasant cases, where people have handcuffs and shackles, and a link between those,
which is quite hard for them... | remember such a case, quite unpleasant... like dancing bears...
the case was not tried in the court building, but in a room close to the detention facility... so
the defendants were taken out, through the whole yard, even if they don’t wish to be
photographed, photos are inevitable...’

»--[lpu MeduliHuU npoyecu ¢ WUPOKO ompasAasaHe CbM 8UH0aA U MO-HEMPUAMHU Cay4au,
Ko2amo xopa ca 8o0eHU ¢ benesHuUyu HA pvleme, HA KPAKAMA U CbC C8bP3BAULO 38EHO
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mexdy max, Koemo e 00Cma MeMKo 3ad mAx... CIOMHAM cu 30 MaKwve cayvali, docma
HernpusmeH... MasaKo Kamo NMaHaupoOXulicku meyku... 0enomo He ce enedaule 8 cbO0ebHama
30710 HO cbomeemHuA 2pad, a 8 cCrieyuanHo nomeuweHue b6auso 0o apecma... u3saxcdam
noocvoumume, 800Im 2u npes uesus 080p ¢ besnesHUYU HA pbyeme U Kpakama, u 0a uckam
0a He eu cHUMam, He moaam...”

Another lawyer from Sofia also emphasised on the particularly negative impact of the use of restraint
measures in front of the media.

(Lawyer, Bulgaria) ‘It has a negative impact, especially when there are journalists. From then
on, the people who watch the report say to themselves that there is a reason to transport the
person in that way. Somehow they naturally accept that the person is a criminal of the highest
class.’

,0mpassasa ce HeaamusHO, 0c0b6eHO Ko2amo UMa XypHaaucmu. Ommam HacemHe, camume
Xopa, Koumo 2nedam penopmaxcd, CU Ka3zeam uma 3auWo mo3su 0a 20 800AmM makxa. Hakak
ecmecmeeHo rnpuemam, Yye 408eKbm € npecmuvlHUK om Hali-eucwa Kaaca.

Similarly, another lawyer from Sofia noted the use of restraint measures, especially on persons who
are obviously harmless, is a clear demonstration that these persons were guilty and dangerous and at
the same time is against the law, which stipulates that the only purpose of restraint measures is to
prevent escape and ensure the safety of nearby persons.

(Lawyer, Bulgaria) ‘Taking them to court in handcuffs, for the hearing in which the remand
measures were decided, is a clear way to show that these people are very guilty and that they
are socially dangerous, provided that the law clearly states that the restraint measures have
one single purpose - to prevent escape and to ensure the safety of persons in the immediate
vicinity. Putting handcuffs on a woman who weighs no more than 50 kilograms is an obvious
attempt to simply damage her reputation.’

,,B00eHemo um c npaHau 8 cbOa 3a 83eMAHEMO Ha MepKUMe 30 HEOMK/AOHEHUE e A8eH Ha4YUH
da ce rnoKaxce, Ye me3u AUUA €A MHO20 8UHOBHU U Ye ca 0buwecmeaeHo OndcHU, npu ycaosue,
Ye 8 30KOHA ACHO € 3arUCaHO, Ye MepPKUMe 3a 8b3MnupaHe umam eoHa eduHcmeeHa yesa — o0a
npedomspamsam b6a2cmeo u 0a ocueypam 6e3onacHoCMma Ha AUYamMa, Koumo ce Hamupam
8 HerocpedcmeeHa 6auzocm. [la cAoxuw npaHau Ha e0HA XeHd, KoAMo e He noseve om 50
Kunoz2pama, e AsgeH onum rnpocmo 0a ce yspedu HeliHomo ume.”

A judge from Sofia noted the use of handcuffs during the transportation of detainees is justified as
long as they are removed once the person enters the court room.

(Judge, Bulgaria) ‘Persons detained in custody are transported handcuffed. During the hearing
the handcuffs are removed. [...] | personally have never allowed a person to be present in the
court room handcuffed.’

LJluyama, Koumo ca ¢ MApKa 3a0vbpraHe nod cmpaxca, ce eKkapsam ¢ besnesHuuyu.
3adwaxcumenHo no speme Ha npoueca benesHuyume ce ceanam. [...] A3 AUYHO He Cobm
donycKkan Auye 0a Npucsbcmea 8 3asama ¢ benesHuyu. “

A judge from Sofia affirmed it is a responsibility of the judge to explain to the parties that restraining
measures and detention are implemented only to ensure their presence in court and do not

predetermine the outcome of the proceedings.

Prosecutors generally noted restraint measures were outside their responsibilities:
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(Prosecutor, Bulgaria) ‘What we do is really just document work. We see the defendant in
very rare cases, for example when the prosecutor decides to bring the charges personally...
For the first time, | see the defendant when the trial begins, when the court has scheduled a
hearing and | see the person and the other witnesses already in the presence of the judge.’
,Tosa, koemo npasum, e 8 delicmeumeanHocm paboma camo no 0oKymeHmu. Hue suxcdame
068UHAEMUSA 8 U3KMHOYUMESTHO pedKU Cay4Yau, 0a pevem 8 Cay4ali, Kocamo MPoKypopsm pewiu
cam 0a 20 npusneye... 3a Mvpsu Mom 0b68UHAEMUAM 20 8UXOAM, KO2amo 3ano4ysa 0a meye
cv0ebHoMo 0Oesa, Ko2amo cbObM HACPOYU 3aCce0aHUe U 20 8UHOAM 3ae0HO C OCmaHanaume
csudemernu 8 NpuUCbLCMaUemo Ha cb0ebHus cbcmas.

Elements of the two media case studies also illustrated the importance of the presentation of
defendants on the way to and into the court room. In the Banishora murder case, one TV channel
illustrated their news report about bringing the case to court with a photograph of the accused person
in handcuffs, surrounded by guards in uniforms.>” Other TV channels broadcasted close-up footage of
the accused person crying.>® When covering the trial for the Sotirya case, many media showed the
accused person on his way to the court room in a wheelchair, surrounded by six or seven police
officers. He was also shown looking down when passing by the victim’s relatives.>

b. Clothing

According to all interviewees, and the applicable legal regulation, defendants in Bulgaria wear their
own clothes and that does not impact the presumption of innocence. One police officer from Sofia
even thought of it as means to avoid the stereotyping of defendants on the part of society.

(Police officer, Bulgaria) ‘... This is rather perceived as a more liberal treatment... the person
can wear his/her own clothes, so he/she cannot be stereotyped from the beginning and the
society would not be prejudiced... that he/she is guilty...’

»...[10-CKOpO ce 8b3npuema Kamo no-nubepasHo OMHoOWeEHUE... CbOMB8eMHUAM Y08eK UM
8b3MOMHOCM 00 HOcu cobcmeeHUmMe cu Opexu, CbOMeemHo He Moxe 0d My ce ferHe
cmepeomun om camomo Ha4ano, 8a ce npedybedu obu,ecmsomo... Ye AUYemo e 8UHOBHO...”

Another police officer from Sofia thought in case of a horrendous crime clothes, ragged or expensive,
nevertheless impact public opinion.

(Police officer, Bulgaria) ‘... If we have a homeless man, having committed a murder or sexual
assault against a child, his/her ragged clothes would create a negative impression on people...
If it is a businessman, a wealthy man... having committed a heinous crime, his/her shiny
clothes would also create a negative impression... But the judge should never be affected by
such factors.’

»--AKO e HAKol Kaouwap, uzsbpuwiun ybulicmeo uau 6aydcmeo ¢ deme, Heco8uMe PA3KbLCAHU
Opexu we Hacmposam xopama ouje rnogeyve cpeusy Hezo... AKo e HAKol 6u3HecMeH, 3aMoXeH
Y0BeK..., MbK U38bPUWUS 2HYCHO MpecmuvriieHue, AbCKasuam my 6ud Cbujo bu Hacmpousn
xopama cpewy Hezo... Ho nvk cvduama He 6u mpabeano da ce 800U om moea Heujo.

57 bTV (2020), ‘The Prosecutor’s Office brought to court the indictment for the Banishora murder’
(‘Opokypamypama sHece 8 cbda obsuHUMeEAHUA akm 3a ybulicmeomo e Ke. ,,baHuwopa®’), bTV, 5 February
2020.

58 BGNES Agency (2019), ‘The accused of the Banishora murder remains in the arrest’ (‘O6suHeHuam 3a
ybulicmeomo 8 baHuwopa ocmasa 8 apecma’), BGNES Agency, 19 January 2019.

59 Atanasova, D. (AmanHacoea, /1.) (2020), ‘A sentence for the cruel Sotirya murder: life imprisonment without
parole’ (‘Mlpucvda 3a ecmokomo ybulicmeo 8 Comups: doxusomeH 3ameop be3 npaso Ha 3amsaHa’), bTV, 30
January 2020.
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Lawyers from Sofia confirmed detainees appear in their own clothes, usually the clothes they have
been detained in, and most of them talked of clothing as a sign of respect to the judicial institution
and of their own attempts to make their clients appear in proper attire.

(Lawyer, Bulgaria) ‘... | personally advise my clients to always respect the institution... which
also includes clothes. If one comes in sports clothes, it looks different from coming in a suit...
not that this impacts the presumption of innocence or the ultimate decision, but this is respect
towards the institution before which you are appearing... | have sent back clients to put on
some other clothes... because they have appeared as if they are going to play football...”

. A3 [IUYHO CbBEMBAM CBOUME KAUeHMU 8uUHdA2u 0ad Ce OMHACAM C y8aMeHUe KbM
UHCMumMyyuama u... mosa eKka4Yea u opexume. AKo Yyosek dolide no aHuye, ulzneioa rno
pa3au4yeH Ha4uH, 0MKOaAKOMo ako dolide ¢ Kocmiom... He ye ce ompasssea Ha npesymnyusma
Unu Ha peweHuemo, rno-CKopo € y8am(eHue KbM UHCMUMyyuama, 8 KoOAmo cu ce A8unl...
Bpbuian com KaueHmu 0a ce npeobaekam... 3auj0mo ca Mu ce A888asu ece eOHO omusam 0da
uepaam ¢pyméon...“

(Lawyer, Bulgaria) ‘It is always good for the person to be able to shave, wear a suit, etc. If it
was not possible for them to dress, they will certainly look quite crumpled and tattered, which
has a bad effect. But it depends a lot on the individual. If the gets into such a situation for the
first time, they have never thought they may come across such a situation, they are so stressed
that there is no chance they will think of their clothes. Most of them can only think of a hood
so they can hide their face.’

,BUHa2u e 0obpe Yo8eKbM aKO Moxce 0a ce 0bpbCHe, 0a e C KOCMIOM U M.H. AKO He e UMaso
8b3MOXCHOCM 0a ce obsieye CbC cuypHocm uje usenexcoa 0ocma OMAYKaH U opb@aH, Koemo
ce ompasaea Aowo. Ho mosa MHO20 3a8UCU OM KOHKpemHuUs 4yoeeK. AKo moli 3a mbpsu
nonada 8 Makuea Hew,o, HUKO2d He Cu e mMucres, Ye uje nornaoHe Ha Makoea Heujo, motli e
MosIKo8a CMpPECUPAH, Ye HAMA 20/89M WAHC 0a ce cemu cam. [Tlogeyemo ce cewyam camo 3a
HAKAKBA Kavyska, 3a 0a mozam 0a cu ckpuam auyemo.”

A judge from Sofia noted there is no ‘dress code’ for participating in the hearing and clothes do not
impact the presumption of innocence (confirmed by prosecutors, Bulgaria). Another judge (Judge,
Bulgaria) explained that, according to the law, detainees can receive clothes while in detention and
can therefore choose what to wear in court, but overall those detained and not detained go to court
similarly dressed.

c. Presentation of vulnerable groups

Regarding guarantees for not presenting defendants, and especially vulnerable groups, as guilty,
interviewees mentioned specific safeguards and general rules and guarantees. In terms of specific
safeguards, a police officer from Sofia mentioned the fact that in the court room defendants are
usually presented without any restraints unless their conduct threatens themselves, officers or third
persons.

A number of interviewees (for example, Police officer, Bulgaria) elaborated on construction specifics
of court buildings, allowing or not allowing defendants to be brought directly to court rooms without
being seen (in handcuffs) by journalists (taking photos) and the public. Nevertheless certainty was
expressed (Police officer, Bulgaria) that would not impact the outcome of proceedings. A police officer
from Sofia elaborated on well working rules and good practices developed — defendants never enter
through the main court doors but through special entrances with no members of the public present,
detainees are kept in a special room in the court building and the public can only see them in the
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corridors, where, ‘unfortunately’, they also get photographed by journalists, even if the session ends
up behind closed doors.

Most lawyers from Sofia contrasted older and newer court buildings in Sofia and two, together with a
judge from Sofia, mentioned defendants and lawyers can request the court, usually successfully, not
to be exposed to the public in the court room and corridors.

(Lawyer, Bulgaria) ‘For example, | have had several cases in the specialised court, where
journalists are allowed into a very narrow space, in a narrow corridor, through which you must
pass to reach the first four courtrooms, which are the main ones, i.e. you cannot avoid the
journalists. And they are placed there, they are given the opportunity to mount their cameras
and everything else. You cannot avoid them and no one stops them.’

,A3 Hanpumep CbM UMQsAA HAKOAKO C/AYy4as 8 CheyuanusupaHus cvl, Kbo0emo
HYypHAaAUCmMumMe ce rnycKkam 8 eGHO MHO20 MACHO MPOCMPAHCMEB0, 8 e0UH meceH Kopudop,
npe3 Kolimo 3a0baXumMenHo MUHaeaw, 3a 0a cmuaHew 00 MbpeUMe Yemupu 34U, KoUumo
€a U OCHOBHUME, M.e. MU HAMA KaK 0a uzbezHelw xypHaaucmume. Y me ca nocmaseHu mam,
0a8a UM ce 8b3MOXHOCM Oa CU MOHMUPAM Kamepume U 8CUYKO 0CmMaHaso. He moxcew oa
2u usbezHew u HUKoli He eu cnupa.”

A lawyer from Sofia also gave the opposite example of a defendant in a highly publicised case who
wanted to talk to the media, but ultimately could not, and spoke of inconsistent practices in that
respect.

(Lawyer, Bulgaria) ‘... Sometimes we have the opposite case — defendants want to be
photographed and talk to the media. Our notorious Mr X said he wanted to talk to the media.
They asked the judge whether Mr X could talk to them in one of the recesses. The judge
granted the request, but said the interview should happen outside the court room, but there
is nowhere else they could interview him, so he did not get an interview. Do you see the
paradox? Then TV channel Y faxed a request that they want to interview him in the detention
place. The judge denied the request because Mr X was deprived of his liberty.’

... [TOHAKO2G UMa obpamHusm momeHm — ob8uUHAMUMeE uckam 0a 6v0am CHUMAHU U 0d
2o8opAam ¢ meduume... [Ipociosymusam 2-H... bewe Kazas, Yye ucka 0a pa3zosaps ¢ meouume.
Te 8 cv0ebHa 3asa nonuMaxa cbOUAMA MOXE /U 2-H... 8 HAKOA om roYyuskume 0a um dade
uHmepsto. Cvbousma kasa ,,Moxe, Ho He 8 cbO0ebHa 3aa1a”“, @ Mo HAMAa Kvle Opyzade u moli
He 0ade uHmepesro. Pazbupame au camua nNapadokc? Ommam HAMAMbBK Mmesesusus...
nycHaxa rno ghaxkca monaba, ye uckam 0a HaNpPasam ¢ Heao UHMEPSIO 8 3aMeopd, Koemo nax
cvousma mpsabea 0a paspewu. Cbouama Kasza ,,C oz2n1e0, ye e 300bPHAH 100 CMPAXHa, He
paspewasam.““

A judge from Sofia, who is working in one of the newer court buildings, explained that the premises
of the court s/he is working at allow for defendants, especially detainees, to be transported to the
court room through a separate entrance after everyone else is already inside and the main entrance
is closed. Thus, the defendant has no direct contact with the persons in front of the court room,
including the media. According to another judge from Sofia, the majority of court buildings do not
have separate corridors and guards pass through the public areas.

Regarding young defendants (between 14 and 18 years of age) one police officer from Sofia
mentioned that, by law, detention is only applied to them in exceptional cases. Others (Police officers,
Bulgaria) recalled that they can often be tried behind closed doors. A lawyer from Sofia mentioned
the special procedural rules on cases of defendants under 18 years of age.
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Regarding people with disabilities, one police officer from Sofia thought they should be given special
care and equal access but did not elaborate on how this relates to not presenting them as guilty.

A lawyer from Sofia mentioned an important guarantee for foreigners, who should be informed that
they can contact representatives of their embassies and consulates, who can provide information and
seek a lawyer. This, according to the interviewee, is practically never done.

d. Reactions to presenting accused as being guilty

Regarding remedies for not being presented as guilty through restraining measures, one lawyer from
Sofia mentioned defendants can raise such an issue in court, but handcuffing is practically obligatory
according to the rules of security officers, so such an objection would not pass. Moreover, as
mentioned by another lawyer from Sofia, even if defendants had the right to raise the issue before
the court, that would hardly solve the problem as defendants are often very frustrated by the situation
and therefore relying solely on them to raise the issue will not work.

According to another lawyer from Sofia, defendants only have civil law avenues to defend their rights,
although the interviewee would mention negative circumstances before the court so that judges be
potentially convinced to release the person.

According to a judge from Sofia, if the court has not ordered the removal of handcuffs, the defendant
can request the recusal of the judge on the grounds of prejudice. Then the court has to provide a
justification of its decision and if it is appealed the second instance court will decide whether this is a
serious procedural violation. A prosecutor from Sofia gave a personal opinion that there is no obstacle
for the defendant to raise the issue before the prosecutor or the judge and to request taking off
restraint measures.

(Judge, Bulgaria) ‘Inside the courtroom, in order to ensure the fairness of the trial and the
conviction that the court complies with the presumption of innocence, the court must remove
the handcuffs without the defendant's request. If the accused person has to ask because the
court has not removed the handcuffs during the hearing, this could be an indicator for the
accused person to think that the court is biased and ask for their recusal.’

,B cvdebHama 3aa, 3a 0a ce ocueypu cnpasedsu8ocM Ha rpoueca u ybedumesnHocm 8 mosaa,
Yye cb0bm ce cbobpasAsa ¢ Npe3ymnyuama 3a HeeUHO8HOCM, cb0bm mpabsa cam 0a ceanu
benesHuyume 6e3 obguHAEeMUAM 0a UCKA. AKO 068UHAEMUAM Ce HaA0MU 0a UCKA, 3aUu,0mo
cb0bmM He My ceans benesHuyume 8 xo0a Ha cbOebHomMo 3acedaHue, mosa bu Mmoasno 0a bvoe
UHOUKamMop 3a 0b68UHAEMUSA 0a MOMUCAU, Ye CbObM e npucmpacmeH u 0a My Ucka omeoo.

e. Discussion of findings

The chapter on presenting defendants as guilty through the use of restraint measures presented fairly
straightforward findings. All measures mentioned — handcuffs, shackles and ties between them —seem
to be allowed by law and no interviewee alluded they can affect the presumption of innocence. What
seems to be problematic is the lack of assessment of age, sex, condition, risk, etc. required by law —
police interviewees were unanimous that handcuffs should be always used, lawyers seemed more
concerned with the effect on media and public opinion, and judges just made sure handcuffs, and face
coverings, are taken off in the court room. Another aspect of concern seemed to be media coverage
and photographs outside court rooms and in corridors, for which covering of faces seemed useless —
representatives of all groups expressed sympathy to defendants in such situations and many talked of
older court buildings not allowing defendants to be entered directly in the court rooms. Separate
entrances and corridors were presented as good practice:
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(Police officer, Bulgaria) ‘..here in my department nobody sees them, we have special
entrances, internal stairs, we somehow keep their self-respect... but in court there are no
special corridors from the room they are kept to the court room, so they pass through the
general corridors and if it is a case of high public attention, there wait journalists, who
photograph them, unfortunately.’

. MYK HUKOU He eu suxda, uma cu crneyuasaHu exodoee, 8bmpewHU cMbabu, no HAKAKbE
HQYUH ce 3ara38a MAXHOMO CAMOYBAM(EHUE... HO 8 CbOAd HAMA CrneyuasnHu Kopuoopu om
nomeweHUeMo, Kb0emo ca 3a0bpxcaHu, 00 cb0ebHamMa 3asaa, me MuHasam o obwjume
Kopudopu u, Ko cay4yasam e fo-meoueH, mam UmMa XYpHAaucmu, Koumo 2u cHUMam, 3a
covycaneHue.”

Vulnerable defendants seem to be covered by the regulation on assessment on whether restraint
measures should be used, but, as assessment was never mentioned, the guarantees interviewees
talked about rather concerned general rules on young defendants (14-18 years of age), people with
disabilities and foreigners.

C.4 Burden of proof

Article 103 ‘Burden of Proof’ of the Criminal Procedure Code (HakazamenHo-npouecyasneH KOOEKC)
defines the legal standards relating to the burden of proof.t° According to Article 103(1): ‘The burden
of proving the charges in cases of general nature rests with the prosecutor and the investigative
bodies, and in cases instituted upon a complaint of the victim —on the private complainant.’. According
to Article 103(2): ‘The accused shall not be obliged to prove that they are innocent.’. According to
Article 103(3): ‘No conclusions can be drawn to the detriment of the accused because they did not
give or refuse to give explanations or did not prove their objections.’.

All interviewees confirmed that the burden of proof lies solely on the prosecution, or private
complainant for the crimes, prosecuted upon complaint by the victim (lighter crimes often among
relatives) (Police officer, Bulgaria).

One judge from Sofia noted public prosecutors, in their final speeches, are often trying to allude that
the accused person is not actively arguing against the charges, therefore they are guilty. Although such
statements are, in principle, valid legal arguments, the judge should take them into account always in
relation to all other evidence.

(Judge, Bulgaria) ‘In their closing pleadings, the prosecutor emphasises only the defendant's
procedural inaction in the sense that they have not refuted the indictment at all, so they are
guilty. But these are legal arguments that | take into account in my motives that, in the end,
the defendant is not required to prove that they are innocent, the prosecution must prove
that they are guilty. The prosecution cannot take advantage of the defendant’s passive
procedural behaviour and draw conclusions in this direction.’

»Ipu naedoapuume npokypopsom Habssg2a eOUHCMBEHO HA NPOoUecyaasHaMa HeaKMuUeHoOCM
Ha nodcvoumus. EOuH eud — moli ebobuwie He e onposepaan obsuHUMeAHaAMAa mesa,
cnedosamenHo e suHoseH. Ho mosea ca npasHU apaymeHmu, Koumo a3 83umam oo
8HUMGAHUe 8 caoume Momusu, 4e 8 KpaliHa cmemKa nodcvOuMuam He e 0nvxceH 0a 00Ka3ea,
ye e HesUHeH, NMpokypamypama mpabea 0a O0oKaxce, Ye e 8uHoseH. Ta He moxce 0a ce
8b3/10/1380 OM HE2080MO MNACUBHO NpouecyanHo rnosedeHue, 3a 0a 2padu u3eoou 8 masu
Hacoka.”

60 Bulgaria, Criminal Procedure Code (HakazamenHo-npouecyaneH kodekc), 28 October 2005.

41


https://www.lex.bg/laws/ldoc/2135512224

Prosecutors from Sofia saw the burden of proof on prosecution as an illustration of how the
presumption of innocence applies in the process of gathering evidence.

(Prosecutor, Bulgaria) ‘It is the prosecutor who has to prove the charges and this is precisely
from the point of view of the presumption of innocence and its practical application in the
process of proving. This is one of its manifestations - that it is the prosecutor who has to prove
the indictment and that the indictment must be proven beyond doubt. Any doubt in the
indictment entails a plea of not guilty and the termination of the accused person's pre-trial
proceedings respectively.’

,TpoKypopvm e mo3u, Kolimo mpsabea 0a dokaxe obsuHeHUemo U mosd e UMEHHO om
21e0Ha MOYKA HA Npe3ymnyuasma 3d HesUHOBHOCM U om HeliHomo rpusoxceHue Ha
MPAKMUKa 8 npoueca Ha 0okaszsaHe. Tosa e eAHO om HeliHume nposAeseHUs —Ye MPOoKypops m
e mo3u, kolimo mpabea 0a dokaxce ob68uUHeHUEMO U Ye 068uUHeHUeMo mpsabaea 0a e 00KA3aHO
10 HeCbMHeH Ha4uUH. Bcako eOHO comHeHue 8 068UHeHUEemo eseye ced cebe cu npusHasaHe
30 HesUHOBEH U pPecreKmueHo [pekpamsasaHe Ha 00Ccb0ebHoOmo npPou3eoo0CcmMeo Ha
obsuHsemus.”

(Prosecutor, Bulgaria) ‘As a prosecutor, | work on tax crimes, and these crimes are extremely
difficult to prove, they are very time consuming, and, in many cases, they cannot be proven
because of the lack of a subjective element like when the person did not know. We fully abide
by the rules and when something is not proven, there is simply no charge. The percentage of
discontinued proceedings due to lack of evidence, lack of subjective element or objective
element is not small. The prosecutor collects all objective data and already after collecting
everything they sit down and assess whether there is a crime, whether it can be proven in
court, how it can be proven, etc. But the burden is entirely on us.’

»A3 Kamo delicmeauwj npokypop paboms 0aHbYHU NPecmMvraeHUs, d me3u npecmuvriieHus ce
00Ka38am u3Ka4YUmMes1Ho mpyoHo, 6asHo, a 8 20/1AMama cu 4acm u He ce 0okazeam nopaou
auncama Ha cybekmusHua enemeHm, nopaou HesHaHue. Hue u3suano cvbawdasame
nApasuaama u K02amo Hewo He ce A0KA38a, MPOCMo He ce Nosduza obsuHeHue. He e manvk
fpoueHMvmM Ha NpekpameHume npou3soocmeaa nopadu aAurca Ha 0oKkaszeaHe, Nopadu aAurca
Ha cybekmugeH esnemeHmM unu Ha obekmueeH enemeHmM. [1POKypopbm cvbupa 8CUYKU
0bekmugHU OaHHU U 8eve c1ed Kamo cbbepe 8CUYKO cA0a U NpeueHAs8a UMad /iU CbCmas, HAMA
AU, mosa Moxce nu 0a 6v0e O0KA3AHO 8 CbOd, M0 KAKb8 HaYUH 0ad 6b0e 00Ka3aHo U m.H. Ho
mexcecmma e u3ussao Hawa.

a. Exceptions to the burden of proof

Lawyers mentioned a number of cases they considered as exceptions to the burden of proof, although
those were rather practices of how prosecutors build their cases that the lawyers see as negative.

According to a lawyer from Sofia, there is no mechanism by which a judge may inspect charges against
a defendant and ‘the ball is passed’ to the court to prove whether the person is innocent or guilty.

(Lawyer, Bulgaria) ‘...The system is full of exceptions. The prosecutor in Bulgaria is the master
of pre-trial proceedings. We have no mechanism in Bulgaria, like in other countries, by which,
when the prosecutor wants to charge someone, a judge may review the charges and evidence
and assess whether the prosecutor has the right to bring such charges... Very often
prosecutors collect only evidence they are interested in, bring the case to court and thus pass
the ball to judges to make a new investigation in the trial phase to see whether the person is
innocent or guilty.”
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»e.. [MAIHO € ¢ uskaoyveHus. lpokypopvm e bvazapus e eocnodap Ha 0ocbOebHOMO
npouzeodcmeo. B bvbazapus HAMA MeXaHU3bM, KOKMOo 8 dpyau 0bpxasu, Mo Kolimo, Koeamo
NMPOKypopbm ucKa 0a nosduzHe 0b6BUHeHUE HA HAKO20, CcbOuAa 0a ce 3aro3Hae C
obsuHeHUemo, ¢ 0okazamesncmseama U 04 fpeyeHu 0aau NPoKypopsm uma npasomo 0d
nosduzHe mosa obsuHeHue... MHoz2o yecmo [TpoKypamypama cvbupa camo mosa, Koemo s
uHmepecysa, sHaca 0es0mo 8 cb0a U mMaKka My npexsvpsas monkama 0a npasu Hoso
pascsnedsaHe 8 cb0ebHa ¢asza, 3a 0a pazbepe 8UHOBEH /U e YO8EeKbm UsU He.”

Another lawyer from Sofia pointed out the problem about expert opinions. Experts are appointed and
paid by the pre-trial authorities, so their opinions usually serve the purposes of the prosecution. Even
if the defence requests a new opinion, it is usually assigned to the same experts. This practically
reverses the burden of proof, because lawyers have to disprove their prosecution-oriented opinions.
According to the same lawyer from Sofia, another factor infringing upon the presumption of innocence
is the general phrasing of charges, which, upon the detention of the defendant, the court accepts due
to the early stage of the proceedings.

(Lawyer, Bulgaria) ‘..it is a simple situation — experts are appointed by the pre-trial
authorities... and are paid by the budget of the respective authority. If the expert is paid by
the prosecution, and not by me or my client, guess what the direction of his/her opinion will
be and how fervently he/she will defend it, including with absurd arguments...’
»--CUMYyauuaAMa e npocma — sewjume AuUYd ce HA3Ha4Yaeam om cbomeemHume sodewju
docvdebHOMO npou3sodcMeo noaAUYauU... CbOMBemMHo UM ce naauwa om 6r0xema Ha
cvomeemHomo y4pexcoeHue. Ca1e0 KamMo HA eKcriepma ce naauid om npoKypamypamd, d He
om MeH uau om KAUeHmMa Mu, camu ce cememe HaKbOe 800Am eKcrepmusume U KOsKO
pesHoCmMHo busam me 3auUuMmasaHU 8KAYUMENHO ¢ beaymusa 8 HAKOU cay4adu...”

Antother lawyer from Sofia mentioned drug-related crimes as an exception, in practice, to the general
rule that the burden of proof rests with the prosecution. In cases of drug possession or drug driving,
without being envisaged in the law, the person is practically presumed guilty just because they have
tested positive for drugs or have drugs in them, and have to prove that, for example, they did not
know that the substance was a narcotic drug.

(Lawyer, Bulgaria) ‘Drug crimes. For example, the person held some green substance. How
could they prove that they actually knew what that substance was. And somehow, it is
presumed that they knew. This is a situation in which the burden of proof is practically
reversed.’

»[pecmvriaeHuama ¢ Hapkomuyu. Hanpumep dvpxcan 3eneHa maca. Kak ce dokasea, Ye e
3Haesn Kakea e masu maca. Hakak ce npuema 0eghuHUMUBHO, Ye 3Hae. Tosa e cumyayus, Npu
KOAMo mexecmma Ha 00Ka38aHe Npakmuyecku e obbpHama.”

A lawyer from Sofia elaborated on the burden of proof in the context of pre-trial detention. According
to the law, the accused person can be detained in custody when there is a ‘reasonable assumption’
that they have committed the crime, for which they are charged. In recent years, courts have started
to base their decisions on as much evidence as possible and accused persons have started to present
evidence in order to avoid detention. This practice has been brought to the attention of the European
Court of Justice as on two occasions the Specialised Criminal Court (SCC) (CneyuanusupaH
HakazameneH cb0, CHC) has requested preliminary rulings on (a) whether national courts are obliged
to review all evidence, including evidence presented by the defendant, when assessing the reasonable
assumption in detention proceedings, and (b) whether not considering the evidence presented by the
defendant was a violation of Directive 2016/343. According to the lawyer, regretfully, the European
Court of Justice ruled that detention proceedings fall outside the scope of the Directive (because the
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Directive was not precluding the adoption of preliminary decisions of procedural nature) and the
Directive is not restricting (but is not obliging either) national courts to examine all forms of evidence.
In Bulgaria, however, detention proceedings are part of criminal proceedings and when deciding on
detention judges are practically discussing the guilt of the defendant, albeit in the form of ‘reasonable
assumption’. This problem became even more relevant after, in 2017, judges who had participated in
detention proceedings were allowed to try the same defendant. As a result, judges stopped assessing
the evidence during detention proceedings to avoid accusations that they are discussing the
defendant’s guilt in violation of the presumption of innocence.

(Lawyer, Bulgaria) ‘There is a particular problem with the presumption of innocence with
regard to remand measures. When a remand measure detention in custody is requested or
when a remand measure detention in custody is requested to be replaced by a lighter
measure, we have a problem with this so-called reasonable assumption, because the court
more and more often does not examine the evidence on the merits, more and more often it
refers only to the fact that there is an accusation and that it is of high public danger, putting
the accused person and the defense in a position to prove the opposite.’

»Mma ocobeH npobaem c npe3ymnuuama 3a HEBUHOBHOCM 10 OMHOWeEHUE Ha MepKume 3d
HeomksoHeHue. Koeamo ce UCKQ MAPKA 30 HEOMK/IOHEHUE 3a0bpH(aHe Moo cmpaxa unu
Ko2amo ce UCKa 3aMeHsHe Ha MAPKA 3a HEOMKAOHeHUe 300bpXaHe o0 CMpaxcd 8 rno-s/1ekKda,
umame npobsaem ¢ moea m.Hap. 060CHOBAHO NPednonoxeHuUe, 3aujomo cb0bm 8ce Mno-
Yyecmo He BHUK8A 8 OO0Kaszamescmeama [0 CbUWecmeo, 8ce [o-4ecmo ce [10308aed
eouHcmeeHo Ha (hakma, Ye uma obsuHeHUEe, Ye Mo e C BUCOKA obuecmseeHa ornacHocm,
nocmaeAaliku obsuHAeMUA U 3auumama 8 no3uyus me 0a 8okaszeam obpamHomo. “

b. Confession

There was a general consensus among interviewees that confessions had no impact on the outcome
of proceedings. According to police officers from Sofia, a confession should not discourage the police
to gather more evidence, should be checked against other evidence, can be an attenuating
circumstance and can be withdrawn or changed at any time, while sentences or charges cannot be
based only on defendant’s confessions.

(Police officer, Bulgaria) ‘...his/her confessions... are not taken into account... because he/she
has the last word... until the closing of proceedings... he/she can change his/her confessions
an unlimited number of times... if he/she makes a confession and pleads for an agreement...
or summary proceedings, then his/her confessions are taken into account, but still, giving
him/her the last word, the procedural law gives him/her the opportunity to change his/her
confessions until the last minute.’

»...HE208UME CAMOMNPU3HAHUSA... HEe ce 83emam npedsud... 3auomo moli uma nocnedHa
OyMa... 00 MPUKAOYBAHE HA npouecd... moli Moxe 0a NMPOMeHA KOAKOMO nvmu rnoxesnade
065CHEHUSMA CU. .. GKO HAMPasu CAMOMPU3HAHUE U [oxesade cropasymeHue... Uau
CbKpameHo cb0ebHo credcmaue, mo 8 me3u C/Ay4au Camonpu3HaHUAMa My UMam 3Ha4YeHue,
Ho, 0asaliku Npaso HA nocaedHa Oyma, rnPoyecyasHUAmM 3a0KOH My 0a8d 8b3MOXHOCM 00
nocsnedHo 0a NPoOMeHsA CamornpusHaHuama cu.

According to one lawyer from Sofia, even if defendants make confessions on crimes they have not
committed to strike an agreement and get out of detention, judges do not accept them in the absence
of other evidence. Another lawyer from Sofia pointed to wrongful procedural practices such as
informal ‘talks’ where persons make confessions before proceedings are instituted, without having
any rights of defence, and their confessions are then made part of the case by testimonies of the
operative police having held the talks. Further, persons are often first called as witnesses to confess
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to certain things shortly before they are charged and made formal defendants, where they can refuse
to speak.

(Lawyer, Bulgaria) ‘...Confessions cannot justify by themselves a guilty sentence, they should
be supported by other evidence... they have an impact depending on how they are used...
practice is complicated... one problem are some specific confessions authorities often use —
those unregulated ‘talks’, often reflected later in the testimony of operative police, where the
person... then only a witness, has confessed something at a moment he/she has no defence
rights, so those ‘talks’ are often used in a perverse manner.’

... CamMonpusHaHuasma He mozam 0a obocHogsam camu no cebe cu edHa ocvbOumesiHa
npucvda, mpabsa 0a 6v0am nooKpeneHu ¢ Opyau 0oKa3amesiICMad... ompassasam ce cripamo
mosa KakK we 660am u3non3eaHu... 8 MPAKMUKAMA e CA0HCHO... pobaem 00 HAKaKe8a cmerneH
npedcmaenseam eoOuH mMun COMOMPU3HOHUA, KOUMO 4Yecmo 110438am op2aHuUme —
HepeznameHmMupaHume 6ecedu, KOUMO YCAYHAUBO ce rpecb30asam om onepamusHU
pabomHuyu, KOUMO MEbPOAM, Y€ CbOMBEMHUAM KbM MO3U MOMEHM HUKAKBE... caudemen
e pasKasasn Hew,o, 00Kamo moli 8ce ouje HAMA HUKAKeU npaesa, u me3u becedu ce u3nosa3sam
docma npespamHo. “

Another lawyer from Sofia also mentioned the confessions given before the formal start of
proceedings. These confessions are not used in court, but according to the lawyer, sometimes affect
the defendant’s actions during the proceedings as they start to feel vulnerable due to the things they
have said.

(Lawyer, Bulgaria) ‘In my practice, it often happens that persons voluntarily hand over
narcotic substances to the police. By voluntarily handing over the narcotic substance,
according to the practice in Bulgaria, in 95 % of the cases you are incriminating yourself. This
means that before handing them over voluntarily, your rights must be explained to you, what
is happening, what is the meaning of this act. And | try to object, but then, when the case goes
to court, the person starts to worry and to wish to sign agreements to end the case.’

,pu meH yecmo ce cnyvyea HAkol Oa npedasa 006POBOAHO HAPKOMUYHO BeEWEecmso.
lMpedasaliku 006p0B0/IHO HAPKOMUYHOMO Bewecmso, 8 bva2apcKama NPAKMuUKa, Ha 95 %
mu ce camoynu4yasauw 6 rnpecmuvraeHue. Tosea o3Ha4yasea, 4Ye npedu 0a 2u npedade
006posonHo, mpsabea 0a My ce pa3sacHAM nNpasamd, KAK8o ce C/aAy48a, KaKbe e mo3u akm. U
a3 ce onumeam 0d rnpass 8b3PAXeHUs, HO OC/Ae KaMo ce cmuaHe 00 Cb0 U Xopama 3arnoysam
da ce npumecHasam U 0a UcKam 04 CKAY8am CriopasymMeHus, 3a 0a npuxkao4u oeaomo.“

As for judges and prosecutors, who were also in agreement with the other professions on the
significance of confessions, one judge from Sofia explained that the confession has no binding effect
on the judge even in summary proceedings, where, if the defendant confesses all of the facts, on which
the charges are based, imprisonment is automatically reduced by 1/3.

(Judge, Bulgaria) ‘Even when there is such a confession, the court is required to ex officio
establish that that confession is supported by the facts of the case and then declare that it will
use the confession as the basis for the conviction. There have been cases, not in my practice
though, when the court has refused to accept a confession, since the facts do not support that
confession, i.e. the court has concluded that the defendant is covering up someone else’s
guilt.’

»JOopu Ko2amo uma maxkoea camonpusHaHue, cb0bm e 0abxeH cayxebHo 0a ycmaHosu, vYe
moea camonpusHaHue ce noodKpena om pakmume o 0es0mo u moaasa 0a 0basu, Ye we ce
11071380 CAMOMPU3HAHUEMO KAMO OCHO8A HA ocbOumenHama npucvoa. Mimasno e cayyau, Ha
MeH He MU ce e Cy48asno, Koeamo cb0bm omkKa3ea 0a rnpueme CaMornpusHaHuemo, muli
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Kamo ¢pakmume He NMoOKpernsam moea CamornpusHaHue, m.e. CbObM npasu u3eo0, Ye moli
MPUKpUBa YyHoa 8uHa.”

According to one prosecutor from Sofia, confessions are mostly used to direct the investigative
authorities where to look for more evidence.

(Prosecutor, Bulgaria) ‘Honestly speaking, the role [of confession] is not particularly
significant. It has such a role insofar as it can direct investigative authorities how to collect
more evidence, i.e. it has a guiding role. But otherwise, sentencing someone on the basis of
confession is inadmissible. [...] Even if a prosecutor dares to file an indictment only on the
basis of confession and some indirect circumstantial evidence, | do not think there is a
Bulgarian court to convict that person.’

0 8u Kaxca yecmHo poasma [Ha camonpu3HaHuemo] He e ocobeHo 2oasama. ima makasa
posis 0omosKosa, OOKOMKOMO Moxe 0a Haco4u pascsaedsawiume 3a cbbupaHe Ha ro-204mM
obem om doKazamesicmea, m.e. HacoYysauwia poss. Ho uHavye no omHoweHuUe Ha Mosea 8b3
OCHOB0 HA CAMOMNPU3HAHUe HAKOU 0a 6v0e ocbdeH, mosa e Hedonycmumo. [...] Aopu u HAKol
om npoKypopume 0d cu 0380/7U CAMO 8b3 OCHO80 HO MOBA U HA HAKAKEU KOCBEHU
doKazamesicmea 0a 8Hece 068UHUMeEEH KM, MUCAA Ye HAMA 6ba2apcKu cb0, Kolimo 0a 20
ocwvou.”

As for confessions being informed and conscious, one police officer from Sofia underlined that
defendants always certify with their signatures that they have been informed and are aware of their
rights, so any claim to the contrary is just ‘a form of defence’. According to another police officer from
Sofia, investigative authorities always ask whether the defendant understands the charges and
additional clarifying, never leading, questions may also be asked. For several police officers from Sofia
another guarantee would be the presence of a (state-appointed mandatory) lawyer, without whom
confessions would have even less value. This was countered by a lawyer from Sofia in that especially
when the lawyer has not been chosen by the defendant, it is not clear when and how this lawyer has
advised their client to confess. Interviews in the presence of a judge were also mentioned as safeguard
(Police officer, Bulgaria), as well as the defendant’s right to keep silent and the fact that any
information they bring in requires new corroborative actions (Police officer, Bulgaria).

(Police officer, Bulgaria) ‘...Firstly, he/she signs that he/she is acquainted with his/her rights,
but in practice it is often claimed that this is... just a formalistic act. And this is not true — I first
read the rights to him/her, he/she signs that he/she has heard and understood them... and
then he/she claims this never happened or he/she did not understand something, this is just
a form of defence...’

»...Ha nvpso macmo, moli ce e nodnucan, Yye e 3aMo03HaM ¢ Npasama cu, a 8 NPAKMuUKama
MHO020 Yecmo ce mebpou, Ye mosa e... hopmasneH aKkm. A moea He e 8APHO — a3 MbPBo CbM
My 2u u34esn Ha 2nac, moli ce e nodnucas, Ye 2u e uscaywasn u paszbpan... mosa, ye cned mosa
mebpou, Ye Mo8sa He ce e Cay4Uso, Uau Ye Hewo He e pazbpas, mosa e popma Ha 3awuma...”

Interviewees from at least two professions (Police officers, Bulgaria; Lawyer, Bulgaria) mentioned
(rarer) confessions innocent people do due to confusion or low level of education, ‘emotion, surge of
morality or guilt’.

(Police officer, Bulgaria) ‘... It is often the case that due to an emotion, or morality, or guilt,
some people make confessions. Confessions are not taken by themselves, our work is not
finished, ‘oh, he/she confessed, no more evidence is needed’. Just the opposite, confessions
are checked against all other evidence gathered...’
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.. Hecmo ce cayysa noo ewv3odelicmeaue Ha eMoyus, Uau Ha HAKAKBO Yy8cmeo 3a Mopas, uau
30 8UHQ, HAKOU Xopa 0a npasam camonpu3HaHus. Te He ce pasenexoam eOUHUYHO, C Moed
pabomama He npukaw4ed, ,mol cu e Mpu3HAa, HAMA 3awo 0a cbbupame nogeye
dokazamesncmea”. Hanpomus, camonpusHaHusma ce nposepsseam u mpsbea 0a ce
cbrocmasam ¢ 8cU4YKuU Opyau cbbpaHu 0okazamescmaa...”

According to a lawyer from Sofia, there are no practical safeguards to ensure any confession is an
informed and conscious choice and coercion or violence is difficult to prove.

(Lawyer, Bulgaria)...There are no guarantees. We are talking the following: confession is given
in the form for interviewing the defendant, where on two pages his/her rights are listed, then
a confession and a signature. In many cases... the judge has no way of knowing how the
defendant gave that confession, there is just a form with signatures, prepared in accordance
with the rules.’

... HAMa eapaHyuu. Nosopum 3a cieOHOMO: camonpusHaHuemo ce 0aea 8 rNPomoKoa 3d
pasnum Ha obeuHAEM, KbOemo Ha 08e cmpaHuUuu 8 6s1aHKamMa uma Hezoeume npaea, caeosa
CbOMBEMHOMO CAMOINpPU3HAHuUe U noonuc. B mHo2o om npouzsodcmeama... cbOuUAMa HAMA
Kak 0a pazbepe kak moli e 0as1 moea cCamonpu3HaHue, UMad npomoKos1, MOONUCAH U U320meeH
cbobpasHo npasunama.”

A lawyer from Sofia suggested the use of audio and video recordings during questionings, which can
be used by the judge in case of doubt confession might not have been informed and voluntary.

According to another judge from Sofia, by asking probing questions, the judge can check if the
defendant has actually experienced the things they are confessing and thus discover if the confession
was voluntary. The same judge from Sofia shared an observation that defendants are often placed in
detention until they consent to conclude an agreement with the prosecutor confessing their guilt in
exchange of a suspended sentence or imprisonment that is equal to the duration of pre-trial
detention. According to the law, such agreements, permitted for less serious offences only, are
concluded between the prosecutor and the defendant and must be approved by the court.
Occasionally courts have refused to approve such agreements when the judge is not convinced that
the confession has been made voluntarily and consciously.

(Judge, Bulgaria) ‘It often happens, unfortunately, especially in the courts of first instance at
the lowest level, | mean the regional courts, that the accused persons are detained until they
agree to conclude an agreement and in order to conclude an agreement they must confess
before the court. And, since they are detained, they agree to do so just because they know
that the prosecutor would then agree to a sentence, which is either equal to the time they
have already spent in detention or it will be suspended and they will be able to leave
immediately.’

»decmo ce cayyea, 3a cvianeHue, 0CO6EHO 8 MbPBOUHCMAHUUOHHUMeE CbOuAuwa om Hali-
HUCKOMO HUBO, uMam rpedsud palioHHUMe cbounuuwa, obguHaemume 0a 6v0am 3a0bPHAHU
0o MomMeHmMa, 8 Kolimo ce cvaaacam 0a CKAYam cropasymeHue, a 3a 0a ce CKao4yam
crnopasymeHue mpsabsea 0a ce nNpu3HAAM 3a B8UHOBHU nped cbla. Te ca 3a0bPHAHU U 20
fpasam camo U CamMo 3auw,omo 3HAAm, 4Ye fPoKypopvm caed mosa we 6voe cvbeaaceH
HaKa3zaHuemo, Koemo um ce onpedesna 0a 6v0e 30 CPOKA e8eHMYAsTHO HA U3AEHAHOMO Unu
0a 6v0e c omaoxeHo usnvaHeHUe u 0a mozam 0a u3na3am eedHaza.”

According to a prosecutor from Sofia, safeguards to ensure that the confession is an informed and
conscious choice usually apply in case of indications that it might have not been made voluntarily.
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Safeguards include the written record that is drawn up for the confession, the right to and the
presence of a lawyer.

(Prosecutor, Bulgaria) ‘Confession would be verified if there is any information or evidence
that, for example, the confession was not voluntarily given. It should be borne in mind that
the confession is always objectified in the record of the interrogation of the accused person,
which contains the relevant details and which is signed by the person. Often the confession is
made in the presence of the person’s lawyer. In fact, this, combined with the absence of any
other evidence that the confession was not given voluntarily, eliminates the doubt. In my
personal opinion, |, as a prosecutor, would only make a check if | had any information giving
me reasonable doubt that this confession had not been given voluntarily.’
,Camonpu3sHaHuemo 6u ce nposepasaAsao, AKO 8 Mamepuasaume rno 0eg10mo ce cbObpPHam
HAKAKeU OaHHU uau 00Kazamesicmea 4Ye moed Camornpu3HaHue, Harnpumep, He e 0adeHo
dobposonHo. Tpabea 0a ce uma npedsud, Ye CaMorpu3HAHUEMo suHaz2u ce obekmusupa 8
MPOMOKO/ 30 PA3numM Ha 068UHAEM, KOUIMOo CbObPHA CbOM8eMHUMe peksu3umu u Kolimo e
noonucaH om auyemo. Yecmo camornpusHaHuemo ce npasu 8 puUCbLCMeuemo Ha
30WUMHUKA Ha auyemo. Y ecblyHOCM mosa, npu AUnNcama Ha HAKAaKeU Opyau OaHHU, 4ye
camonpusHaHuemo He e 0adeHo 006P0OB0sHO, U3KAYB8A CbMHeHUemo. 1o AuYHO Moe
MHeHue, a3 Kamo Habaodasauy npoKypop no deaama bux HANPABUA NPO8EPKd, COMO AKO
UMaM HAKAK8U OaHHU, Koumo 0a 6ydam y meH 0CHO8AMesIHO CbMHEHUE, Y€ Mo8d CbMHeHUe
He e 0adeHo 806p0oB8osHO.“

Among guarantees for vulnerable defendants, a police officer from Sofia mentioned that defendants
under 18 years of age, people with physical or mental disabilities, and foreigners not having command
of the Bulgarian language, are obligatorily represented by a lawyer. Another police officer from Sofia
mentioned the involvement of relatives and NGOs. A lawyer from Sofia also mentioned as available
safeguards the presence of a lawyer and the mandatory defence. Regarding child defendants, they
are treated with police’s utmost attention, by specialised inspectors. According to a police officer from
Sofia, asylum authorities can be considered a guarantee for third country nationals. A judge from Sofia
noted that the court is obliged to check whether vulnerable defendants know that they are making a
confession and what are the consequences of such confession.

c. Discussion of findings

Interviewees from all professions confirmed that the burden of proof lies entirely with the prosecution
and even figures like the private prosecutor or private complainant (roles in which the victim can
participate in the proceedings) cannot be seen as exceptions to the rule. What was mentioned as
exceptions by lawyers were wrongful procedural practices by prosecution such as not allowing
defence’s evidentiary requests and indirectly influencing the work of experts. A judge from Sofia also
criticised the attempts by prosecutors to link the procedural inactivity of the defendant with their
potential guilt.

Regarding confessions, although such happen, mainly due to confusion or willingness to close
proceedings/get out of detention, they are never taken into account alone and sentences can never
be based only on them. Police defended strongly that confessions are always informed and conscious,
while lawyers were rather critical and pointed to another set of wrongful procedural practices such as
‘informal talks’ of potential defendants with operative police and summoning them first as witnesses,
without a fully fledged right of defence. Judges and prosecutors pointed to possibilities where
confessions may be covering up somebody else’s guilt (Judge, Bulgaria) and even alluded to possible
cases where confessions might not have been voluntary and further checks are needed (Prosecutor,
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Bulgaria). One judge from Sofia talked about confessions, which were only made to strike a deal with
prosecution for a lighter sentence.

C.5 The right to remain silent and not to incriminate oneself

a. The right to remain silent in practice

Article 55 ‘Rights of the Accused’ of the Criminal Procedure Code (HakazamesnHo-npouyecyaneH
kodekc) explicitly includes the right to remain silent among the procedural rights of the accused
person.®! According to Article 55(1): ‘The accused has the following rights: [...] to give or to refuse to
give explanations in relation to the charges [..].". This right is also proclaimed in Article 115
‘Explanations of the Accused’. According to Article 115(1): ‘The accused has the right to refuse to give
explanations.’. Article 103 ‘Burden of Proof’ defines the consequences when the accused has exercised
their right to remain silent. According to Article 103(3): ‘No conclusions can be drawn to the detriment
of the accused because they did not give or refuse to give explanations or did not prove their
objections.’.

Police officers elaborated in detail about defendants’ right to remain silent. According to one police
officer from Sofia the right was recently expanded to police detention (outside the remit of criminal
proceedings), but police cannot make defendants state anything. Thus, at a subsequent stage they can
always claim they did not understand the charges against them, which can be deemed a procedural
violation. Two police officers from Sofia confirmed just a few defendants give explanations. According
to one police officer from Sofia, defendants only speak at trial because the trial phase is central to the
criminal proceedings.

(Police officer, Bulgaria) ‘...what happens in practice: he/she just does not give explanations
on the charges brought. He/she should state — which is not regulated as his/her obligation —
that he/she understands the charges and will use his/her right not to give explanations... If
he/she does not state he/she understands the charges, | cannot make him/her state
anything... and at the next stage he/she can always claim he/she did not understand.’
»--[IPAKMUYECKU Kak ce cayyea: moli npocmo He 0aea 06ACHeHUA no nosdusHamume
obsuHeHus. Toli cnedsa 0a 3ad8U — KOemMoO HUKbOe He e pe2aamMeHMUpPaHO Kamo He2080
300baMceHUe — Ye pa3bupa 8 KAKeOo e 068UHEH U Ye ce 8b3110/138d OM NNpasomo cu 0a He 0asa
obscHeHus... Ho ako moli He 3as8u, Yye pa3bupa, a3 He Mo2a 0d 20 HAKAPam 0d 3aA8U KAK8OMo
u 0a buso... Ha eOuH caedsauwy emarn 8uHa2u Moxce 0d 3a88u, Ye He 20 e pa3bpan.”

(Police officer, Bulgaria) ‘... This is his/her choice, nobody forces him/her to speak — in many
cases, when there is enough evidence gathered, | even prefer he/she remains silent, he/she
has nothing new to tell me.’

. 1080 € Hezo8 U360p, HUKOU He 20 Kapa — 0axce 8 MHO20 om c/ay4yaume, Ko2amo uma
docmamv4yHo cvbbpaHu Ookazamesicmea, npednoyumam mol 0a 3anasu Mwua4YyaHue, mol
HAMGO KOK80 HO80 0a Mu Kaxuce.”

(Police officer, Bulgaria) ‘... Defendants get their rights explained and this is among their basic
rights. And defendants usually exercise that right and only speak at the trial phase. This is their
right of defence, their discretion, as well as the defence line of their lawyers. There are also
those who give information, point to additional witnesses, but those are few... maybe because
the trial phase is central to the proceedings, the pre-trial phase is only preparatory.’

61 Bulgaria, Criminal Procedure Code (HakazamenHo-npouecyaneH kodekc), 28 October 2005.
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... Ha obsuHaemua ce pasdacHAeam npasama U mosa e cped OCHOBHUMe My npasa. U
0b8UHAeMume 0bUKHOBEHO ce 8b3r10738aM OM Mosd CU NpPaso U omkazeam 0a dasam
MOKA3AHUSA, YaK Ha cbOebHa ¢pa3a. Toea e MAXHO NPAso HA 3aWUma U rnpeuyeHKa, KaKkmo u
AUHUA HA 30WUMHUKG. YMma u makusa, Koumo o0asam UHGopMauus, noco4eam
donvaHUMenHU ceudemesiu — HO €A MasKo.. Moxce 6u 3aujomo cvO0ebHama ¢asa e
ueHmpanHa 8 ripouyeca, docb0ebHama e camo nodzomsumerHa.”

Two lawyers from Sofia said that the right is contained in the forms for defendants’ interviews,
although one can never say who has read the forms and how, and is consistently repeated to
defendants by authorities. A lawyer from Sofia expressed concerns that the list of defendants’ rights
on the interview form is written in small letters and can easily be missed.

(Lawyer, Bulgaria) ‘Both defendants and witnesses are informed about their right not to give
testimony, respectively explanations, with the protocol in which the testimony or the
explanations are recorded. It is written there in small letters - you may read them, you may
not read them - but formally the law is observed, because then you sign. And if you do not
have a lawyer, which is not mandatory in all cases, it is possible to skip this process. There are
some conscientious investigative police officers and prosecutors who always explain rights
orally, including the right to remain silent and not give explanations that can incriminate you,
but this does not always happen. In any case, the procedure is done in this way and the forms
themselves are prepared in such a way that you cannot say that these rights have not been
explained to you, because you sign immediately below the part in which these rights and
obligations are written.’

,Kakmo nodcvdumume, maka u ceudemenume, ce UHopmuUPAM 3a NPasomo cu 0a He
0asam MOKA3AHUSA, CbOMBEMHO O0bOSCHEeHUsA, C NMPOMOKOsd, 8 KOUmo MOKA3aHUAmMa usau
obsAcHeHusma ce 3anuceam. Tam ¢ eOHU CUMHU BGYKBUYKU € 3anucaHo — mMoxce 0a 2u
npoyemeuw, Mmoxe U 0a He 2u npo4emew — HO hOPMAsAHO 3AKOHBM € CMa3eH, 3auomo mu
rnocne ce noonuceaw. Y ako HAMaw adsokam, Kolimo He e 3a0baxcumersieH 8b8 8CUYKU
C/1y4au, e 8b3MOXCHO MO3U rpoyec 0a 20 nponycHew. IMa HAKOU Cb8ECMHU pa3caedsawju
noauuaU U MpPOKypopu, Koumo O0bGACHASAM npaeama 6UHA2U YCMHO, GKAYUMENHO U
npasomo 0a 3ana3uw Mua4aHue u 0a He 0a8aW MOKA3AHUA, KOUMO Mo2am 0a me yau4am 8
npecmvrisieHue, HO Mo8d He 8uHa2u ce cay4ed. lpu ecu4Kku nosaoxeHUs obaye, MaKa e
HanpaseHa npoyedypama U maka ca us2omeeHu camume b67aHKU HA MPOMOKOoU, Ye mu He
MoXew 0a Kaxew, Ye me3u npased He cd mu pPasdcHeHu, 3aujomo mu ce noonuceaw
HerocpedcmeseHo 100 4acmma, 8 KOAMO me3u rnpasa U 3a0bAXeHUA 3 3aMUcaHu. “

A lawyer from Sofia explained that s/he usually advises his/her clients to remain silent as one cannot
control what they would say out of worry and confusion.

(Lawyer, Bulgaria) ‘... | mainly advise them to remain silent, and here is why. Many
defendants, when they enter the court room, they... completely change, you would not
recognize them. | am afraid that, however right he/she may be, he/she may blabber such
nonsense in the courtroom out of worry and not understanding what he/she is asked... Some
clients, | see them and | do not trust them, they say themselves they cannot do it and they are
not ready. Others would enter the court room and tell their story from beginning to end,
without being worried by questions or anything.’

»-..OCHOBHO 2Uu cbBems8am 0a Na3am mMmvaYaHue, U Kazeam 3aujo. MHo2o om nodcvdumume u
obsuHsemume, enusaliku 8 cbO0ebHa 3aa, ce npespovuyam 8... Opyau xopa, ece edHo He 2u
nosHasaw. MeH Me e cmpax, Yye, KOAKOMO U 0a e rnpas, 8 cb0ebHa 3as1a Moxe 0a U3pwvcu
makasa 2synocm om npumecHeHue U om HepaszbupaHe KaK8o 20 numam... IMa xopa, Koumo,
Kamo au 2n1edam, um HAMam dosepue, me camu Kaseam ,He CbM 20mos, He moza”. ima u
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dpyeu, Koumo we 3acmaHam e cvOebHa 3aaa u we paskaxam ucmopuama om-do, KGKmo
CMAMaA, 4Ye e 8ApHa, U HAmMa da ce npumecHAmM HUmMo om 8dvripocu, HUmo om HUWo. “

According to another lawyer from Sofia, the defendant should always be informed of their right to
remain silent and the lawyer usually advises his/her clients to keep silent at least during pre-trial,
because decrees are usually general and lack detail, so no sensible answers can be given.

(Lawyer, Bulgaria) ‘...Defendants should always be informed about their right to keep silent.
How | apply that — to be frank, during the pre-trial it is always my stance that defendants
should keep silent, and most of my colleagues take that stance too... First, this is the
defendant’s right and nobody should make any negative inferences from that... Secondly,
upon bringing charges... and interviewing the defendant... this is a very initial stage, decrees
are unclear and too general, without details and it is difficult... it is illogical to start explaining
something if you don’t know what you are asked. So most of my clients speak, but already at
the trial phase, towards the end.’

»...008UHAEMUMe mpsabea suHazu 0a 6vOaM UHGOPMUPAHU 3G MOB8A CU Npaeso. A3 KaK 20
npunaezam — ako mpsabea 0a 6v0a HaMb/AHO YecmeH, 8 0ocb0ebHamMa ¢a3a mosa e moama
no3uyus 8uHaauU, a cmesa 0a mebpos U Ha noeeyemo Koseeu... [Tepso, mosa e Hawie nNpaso u
HUKoU HAMa npaso 0a 8adu 0mM Mosa Kakeumo u 0a b6usi0 Hecamueu 3a 068UHAEMOMO AUUE...
Bmopo, Ha emana Ha npusAu4YaHe KbM HAKA3amesHd Oma08OPHOCM... U pasnum Ha
obsuHAeMoOmo aAuye... moea e 0ocma Ha4yaseH emarn U MoCMaHOB8/eHUAMA Ca HesACHU,
61aHKemHU, 6e3 KOHKpemuKa, mpyoHO e 8 MAKb8 MOMEHM... HAMA /102UKa MU 0a 3anoYHeuw
0a obsAcHAsaw Heuwjo, 6e3 0a 3HaeW Kak8o MoYyHO me numam. Taka Yye obsCHeHUsA nose4emo
MU KaueHmu 8asam, Ho 2u 0aeam Ha cbO0ebHa ¢hasa, U Mo KbM Kpas.“

According to a judge from Sofia, defendants are always informed about their right to remain silent
and the majority of them are taking advantage of it. The same judge noted that it is always useful to
audiotape the proceedings to disprove a claim by the defendant of not being informed about their
rights. According to another judge from Sofia, defendants prefer to get information about their right
to remain silent from their lawyers. The same judge from Sofia emphasised the defendant should
understand that their confession can be regarded as a mitigating factor, but remaining silent can never
be considered as an aggravating one. The same judge noted that during the trial many of them claim
they have not understood the information about their rights at the pre-trial stage.

(Judge, Bulgaria) ‘It is not the judge's approach that is crucial, but the lawyer's help, although
the judge must also be careful to not point the defendant in one direction or another.
However, it is important for the defendant to know that giving an explanation could be a
mitigating circumstance, but if this is pointed out, the court should immediately say that if
they do not confess, this is not an aggravating circumstance. This is required and, in my
opinion, the professional culture has already established it as a dominant practice.’
,Pewasauy e He N00xo0vbm HaA cbOUAMA, @ A08OKAMCKAMA NMOMOW, MAKApP Ye CbOUAMa CbWo
mpabea 0a 6HUMABA 04 He HACO4YU NMoACLOUMUSA 8 e0HA UsuU Opy2a Nocoka. Ho ece nak eamcHoO
e nodcvoumuam 0a 3Hae, Ye aKo 0ade obAcHeHUe, mosa bu moesao 0a 6voe cMeKYasauw,o
omzosopHocmma obcmoamesicmao, HO Ko Mosa Hew,0 6v0e U3MbKHamMo 8edHa2a CbObM
0a Kaxce, Ye aKO He HANMPasu CamMornpu3HaHUe, Moea He e omea4asauw,0 0ma2080pHocMmMa
obcmoamesncmeo. Tosa ce uU3UCKBA U crioped MeH CbC/08HAMA KyaAmMypa eeye 20 e
YCMaHOoBU/1a KAMo 0OMUHUPAWa npakmuxa.“

A prosecutor from Sofia explained that the accused person is informed, and explained, about their

right to remain silent, and other rights, before the start of the questioning, which takes place
immediately after the bringing of the charges by the investigative authority — investigative magistrate,
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investigative police or customs officers - or the prosecutor. Many defendants actually choose to
remain silent - those not accompanied by a lawyer more often than those who have a lawyer. Another
prosecutor from Sofia put the moment of information even earlier, at the moment of bringing the
charges against the person.

b. How is information on the right to remain silent and not to incriminate oneself shared with
the accused?

According to a police officer from Sofia, defendants are usually informed about their right to remain
silent orally, through explanations. All police interviewees also recalled that the defendant is formally
informed twice — upon the bringing of charges against them and upon their interview, through the
relevant procedural forms.

According to two police officers from Sofia, police cannot really ensure the defendant understands
their rights, they can only ask them verbally. Defendants may claim they do not understand, in which
case rights get explained again (also confirmed by another police officer, Bulgaria), but if the
defendant remains silent, police practically assume they understand their rights and continue working.
If a lawyer is present, the lawyer gives additional explanations to the defendant. Importantly, another
police officer from Sofia added rights have to be explained in a simple language. According to another
police officer from Sofia, defendants mostly understand their rights and almost always appear with
their lawyers.

(Police officer, Bulgaria) ‘...How can we practically ensure that? We ask him/her whether
he/she understood his/her rights, he/she says yes or no, or does not say anything. This does
not mean we should stop work — if he/she says he/she did not understand, we explain again,
but if he/she does not say anything, we cannot stop working, because he/she can remain silent
for several days.’

».--HA MPAKMUKa Kak moxcem 0a ce ygepum? Hue 2o numame pazbpan au e npasama cu, modli
omeosaps pa3bpan uau Hepasbpas, uau HUWO He omeosaps. Tosa obaye He 03Ha4Ya8d, ye
mpAabea 0a cripeM — aKO Kaxce, Ye He e pa3bpas, My 2u passcHAs8ame MakK, ako obaye HUWO He
Kaxce, He Mmoxem 0a cripem pabomama, 3aujomo moli Mmoxe HUWo 0a He omaosopu U
HAKO/KO OHU.”

Table 6: Special or additional measures to ensure that vulnerable defendants understand the right
to remain silent

Interpretation Sign Reading of Other factors
and interpretation | documentation
translation
Police 4/4 2/4 2/4 1/4 (representatives of/lawyers

sent by embassies), 2/4 (special

rules for child defendants), 1/4
(psychologists)

*The presence of a lawyer was already mentioned by most interviewees when elaborating on

confessions.

Police officers elaborated upon guarantees for vulnerable defendants’ understanding of their right
to remain silent. According to at least three police officers from Sofia, migrants, like anybody not in
command of Bulgarian, get an interpreter appointed, plus a translation of the decree for bringing
charges, the minutes of the defendant’s interview and the remand measure decision, while one police
officer from Sofia also added representatives, or lawyers sent by embassies, may appear. Persons with
hearing or speaking disabilities get a sign interpreter (Police officers, Bulgaria), while those with visual
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impairments, or low level of literacy, get procedural documentation read (Police officer, Bulgaria)
possibly by an independent witness (Police officer, Bulgaria). A fourth police officer from Sofia
emphasised a psychologist may appear, for example in cases of suspected alcohol or drug abuse.
Among the guarantees is also the participation of inspectors from the child pedagogical units (demcka
nedazoeuvecka cmas) when the defendant is between 14 and 18 years old (Police officer, Bulgaria).

c. Self-incrimination

According to the majority of interviewees, the defendant does not have any obligation to provide
evidence and even if there is a court order, e.g. for providing DNA samples, the defendant cannot be
forced to provide such samples (Lawyers, Bulgaria). According to a lawyer from Sofia, contrary to the
established legal order cases of coercion to give evidence may still happen.

Professionals were divided in their opinion as to when a defendant can be obliged, by a court decision,
to provide incriminating information. A judge from Sofia and a prosecutor from Sofia said that in some
cases the defendant can be obliged to provide a DNA sample, but this cannot apply to data such as
PIN numbers and passwords, as this will violate their right to remain silent, i.e. there is a difference
between obliging the defendant to ‘give’ a DNA sample and to ‘tell’ a password. Defendants often
agree to provide such data either by their own decision or upon advice by their lawyers if (Lawyer,
Bulgaria) that would be in their favour.

(Judge, Bulgaria) ‘There is a difference. When biological traces are seized, then, in my opinion,
a slight form of coercion is acceptable, for example when sampling blood, hair, etc. But when
they are asked to provide data at any cost, whatever it might be, including passwords, this has
an impact on their consciousness and that is already affecting their right not to give
explanations in any way. Personally, | would not allow a defendant to be obliged to
communicate information, but | would order coercive taking of biological samples for DNA
examination.’

»Mma pasnuka. Koeamo ce uzzemam 6uoso2u4Hu cnedu, mozasa crioped meH e 6onycmuma
eoHa neKka hopma Ha NpuHyoa, Hanpumep rnpu 83emaHe Ha Npoba om KPwve, KOCMU U m.H. Ho
Koeamo ce ucka moli da npedocmasu Ha BCAKA UeHA OGHHU, Kakeumo u 0a buso,
BK/IHOYUMESTHO NAPOsIU, MOBA € HAKAKBO 8/UAHUE 8bPXY Cb3HAHUEMO, KOEMOo geve My 8use
Ha npasomo 0a He 0asa 0bACHeHUA M0 HUKAKb8 Ha4YuH. A3 Au4HO He bux donycHan 0a 2o
Kapam Ha cuna 0a cbobwasa uHGopMayus, Ho bUx HAAOXUA NPUHYOUMesnHO u33emeaHe Ha
b6uonoeu4HU npobu om Hezo 3a [HK ekcnepmu3sa.”

(Lawyer, Bulgaria) ‘They cannot be legally bound, but they can be convinced that it is best for
them to provide the information voluntarily.’

, Toli HAMa KaK 0a 6b0e 3a0b/XeH NPasHo, Ho Moxce 0d bvoe ybedeH, ue 3a Hezo e Hali-0obpe
da npedocmasu uHgpopmayusma 006po8osnHo. “

Another judge from Sofia noted that, with the authorisation of the court, defendants can be
obliged to provide information that cannot be collected by other means, including DNA
samples, fingerprints, passwords and PIN numbers, etc.

d. Right to remain silent
According to all police officers, the choice of the defendant to remain silent does not have any effect
on proceedings, or on the situation of the defendant, although it may inconvenience the investigating

authorities and prosecution, as they have to prove the charges. A warning that the choice of the
defendant to remain silent will be taken into account during proceedings cannot be given lawfully.
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According to a police officer from Sofia, if the defendant decides to remain silent, this is put into the
minutes of their interview and does not in any way absolve the authorities of their responsibility to
prove the charges.

(Police officer, Bulgaria) ‘..each charge should be supplied with evidence... and the
prosecutor evaluates the evidence and the grounds to bring charges... not giving evidence is
reflected in the minutes of the defendant’s interview, but this does not impact the pre-trial
proceedings in any way as the authorities continue to be obliged to collect evidence...’

.30 00 ce cmuaHe 0o obsuHeHue, mo mpabsa 0a e nodnsaameHo ¢ OOKazamescmea...
MPOKYpOP®M rMpeyeHasd 8b3 OCHOBA HA CbbpaHume Ookazamescmea 0aau €A HAAUYye
O0CHOB8aHUA 0a ce rnosduzHe obsuHeHue... HedaeaHeMo HA OBACHEHUA ce MPOMOKOoAUPa 8
camus pasnum, HO OMMAmM HACemHe He ce Oompa3saed Mo HUKAK®8 HA4uH HA ¢azama no
docvdebHOMO npou3sooCcmeo, 3aWomo opaaHume ca 300bmKeHU 0a cvbupam
doKkasamesicmsa...”

(Police officer, Bulgaria) ‘... If the proceedings only relied on the defendant giving evidence...
In any case, proceedings do not stop and are not finished with the defendant’s explanations.
A multitude of investigative actions take place, the explanations of the defendant are an
element of the proceedings, but proceedings do not depend solely on those explanations...’
- AKO ripou3sodcmeomo pazyumauie camo Ha moea moli 0a dade obscHeHuA... Taka unu
UHaue He crnupa, Npou3eodcmeomo He ce u34eprnaea camo ¢ obscHeHUAMa Ha obeuHAemus. B
e0HO Npou3800CMEBO ce NMpPosexoam cmpauiHo MHO20 rpouecyasnHo-caedcmeeHu delicmaus,
0bAcHeHUAMA Ha ob6BUHAeMUA Ca esemMeHm om UAA0mo Mpou3eoocmeo, HO He 3asucu
npou3eoo0cmeomo camo om me3u 06acHeHus...”

As for lawyers, in the view of one lawyer from Sofia, the defendant’s refusal to provide evidence
always gives an impression to the authorities that they might be guilty. Defendants might ‘unofficially’
be told that they would never get out of detention or prison, if they remain silent.

(Lawyer, Bulgaria) ‘... The defendant’s refusal to talk does impact proceedings, because it
places an additional burden on authorities. It is a lot easier for them when someone confesses,
because they gather evidence to support the confession and then the case is closed.’

»...IMa ompaxeHue, 3auj0mo ce Hamosapea pabomama HA Op2aHUMe Ha pascsiedsaHe.
MHoz20 no-necHo e, ako HAKol cu npu3Hae, 0a cu cbbepam Ookazamesncmed, Koumo 0d
nooKpenam npusHaHuemo, U 0d NpUKAYU npouyecobm.”

According to another lawyer from Sofia, illegitimate pressure can be made especially upon persons
encountering criminal justice for the first time to ‘tell everything’ until the lawyer arrives. Another
lawyer from Sofia also expressed concerns that defendants are usually pressured to speak before their
lawyer’s arrival in order to avoid worsening their situation.

(Lawyer, Bulgaria) ‘...Again, silence should not affect proceedings in any way. If... he/she
decides to speak, then his/her testimony is checked against the other evidence... defendant’s
testimony is a source of information and a defence position... but in 60-70% of the cases
testimony is not given... Pressure is sometimes exerted, ‘tell us everything, no problems’...
especially for persons encountering criminal justice for the first time, until the lawyer arrives...
but this is illegal, therefore unregulated.’

»..[TOK Ka3eam, 1o 3aKkoH He mpabea 0a ce ompassasa HUKAK. AKo... moli pewu 0a dade
0b6scHeHuUs;, Mo 0b6UKHOBeHO me3u 0bACHeHUsA ce nposepAsam ¢ dpyaume 0oKazamescmea
no desnomo... Te ca U3MOYHUK HA UHGOPMAYUAa U 3aUWUMHA Mo3uyus... Ho 8 60-70% om
cnydaume He ce 0asam o0bsicHeHUs... Moza 0a Kaxta, Ye NOoHAKo2a Ce OKA38a HOMUCK, Ka38a
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ce ,,Kaxcu cu, Hama rnpobaemu”... ocobeHo 8 cnydyaume, 0okamo dolide adsokam, ocobeHo 3a
AUYa, KOUMo He ca ce cpewanu cbC cucmemama... HO moad e He3aKOHHO, c1ed08amesHO U
HepezanameHmMupaHo.”

A lawyer from Sofia noted that in cases publicised by the media, this choice is often used to describe
the defendant as guilty.

(Lawyer, Bulgaria) ‘I have not had a case where the court gave weight to the refusal of the
defendant to give explanations. However, there have been cases, including recent ones, of
statements by the prosecution that the accused did not want to cooperate, including by giving
explanations, which is absolutely inappropriate as a statement because the decision to
cooperate is a personal right and cannot be interpreted in the context of the prosecutor's
overall statement of how guilty this person is.’

,He com umana cayyali cb0bm 0a omoade mexcecm Ha HedaeaHemo Ha obAacHeHus. Ho uma
Cy4Yau, 8KAYUMESNHO U HOCKOPO, HO U3KA38AHUS HA NMPOKypamypama, ye ob6s8uHsemuam He
e uckan 0a cvoelicmea, 8KkAOYUMeENHO Ype3 0asaHe Ha obAacHeHUe, Koemo e abconomHo
Heoonycmumo Kamo U3Ka3eaHe, 3aUomo XeaaHuemo 0a cbOelicmea uau He e AUYHO rpaso
U Mo He Moxce 0d ce Mb/IKy8d 8 KOHMEKCMA HA YAA0CMHOMO U3KA38AHE HA MPOKYPOPA KOMKO
moea sauye e 8UHOBHO. “

According to a judge from Sofia, the manner, in which the defendant is informed about their right to
remain silent, can in some cases be interpreted as pressure.

(Judge, Bulgaria) ‘It may sound a little ambiguously — your right to remain silent will be taken
into account when the verdict is delivered. This can be interpreted, and | would interpret it
for myself, as: Be careful, if you say nothing, you are guilty.’

,TO Moxe 0a e masnko le3yumcKu Ka3aHo — rnpasomo Bu Ha mMwua4YaHue we 6voe 83emo
npedsud rnpu rnocmaHosAsaHe Ha npucvoama. Toea moxce 0a ce mbsaKyea, U a3 3a cebe cu
bux 20 U3MbBAKY8As, MO CAEOHUA Ha4YUH: BHUMasali, ako He Kaxcew HUW0, CU BUHOBeH.

According to another judge from Sofia, at the pre-trial stage, about 90 % of defendants who have a
lawyer remain silent and refuse to give explanations, all upon the advice of their lawyers, which is due
to the low level of trust in the investigative authorities. During the trial, the share of the defendants
who prefer to remain silent falls down to about 50 %.

Prosecutors from Sofia also confirmed the choice of the defendant to remain silent, or give incorrect
explanations, is never interpreted to the detriment of the defendant.

(Prosecutor, Bulgaria) ‘There is such a consistent case law that refusing to give explanations
is a right of its own and cannot be an aggravating circumstance. On the contrary, | have had
many cases of defendants deliberately giving false information to mislead me. They are not
criminally liable for that, unlike the case with witnesses, i.e. they can talk whatever they want,
and the prosecutors and investigative authorities have to establish the objective facts.’
»VIMa makasa KoHcmaHmMHa cb0ebHa NPAKMUKaA, Ye moed, 4Ye aAuyemo omkassa 6a dade
0b65CHEHUs, e He2080 NPaso u He mMoxe 0a bvoe ymexHAsawo0 obcmoamencmeso. ToKkmMo
06pamHOmMo, a3 CbM UMQAA MHO20 C/Y4au, 8 KOUMO yMUWAEHO 0a8am HegepHU c8edeHUs,
30 da me 3a6sydam. Te He HOCAM HAKA3aMeAHAa 0M2080PHOCM, KAKMO e npu caudemesanume,
m.e. moli moxe 0a cu 2080pU KAKBOMO CU UCKQ, 0 NpOoKypamypama u pascaedsawjume
mpabea 0a ycmaHosam obekmusHume gpakmu. “
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e. Discussion of findings

In the views of the interviewees, the right to remain silent seems comprehensively regulated and is
constantly presented to defendants both in writing and orally. Police defended their work in explaining
to defendants their rights but still admitted many of them prefer to remain silent during the pre-trial
proceedings. Prosecutors also confirmed strict compliance with the defendant’s choice to remain
silent. lawyers admitted they advised their clients to remain silent either because they ‘do not trust’
what they are going to say (Lawyer, Bulgaria), or because charges at the initial stage are too general
and no sensible answers can be given (Lawyer, Bulgaria). The procedural guarantees already
mentioned for various vulnerable groups — interpretation and translation, sign interpretation,
presence of lawyers and mandatory defence, special rules on child defendants —were mentioned with
regard to the right to remain silent as well. Defendants can never be obliged to give any evidence,
apart from, as confirmed by judges and some prosecutors, producing DNA samples. The defendant’s
silence should not have an impact on proceedings, although, according to lawyers, the defendant’s
guilt may be inferred (Lawyer, Bulgaria) or persons in first contact with the criminal justice system may
be easily persuaded by authorities to speak even before their lawyer arrives (Lawyers, Bulgaria). Police
officers, judges and prosecutors emphasised on police and prosecution’s obligation to prove the
charges and unanimously confirmed a warning that silence will be taken into account in the
proceedings would constitute illegitimate pressure.

C.6 The right to be present at the trial and to have a new trial

The legal standards relating to the right of the accused to be present at the trial are defined in Article
269 ‘Presence of the Defendant at the Trial’ of the Criminal Procedure Code (HakazamesHo-
npouecyaneH Kodekc).8? According to Article 269(1), in cases of charges of a serious crime®, the
presence of the defendant at the trial is mandatory. According to Article 269(2), the court may also
order the defendant to appear in cases, in which their presence is not mandatory, when this is
necessary for revealing the objective truth. According to Article 269(3), where this will not prevent the
disclosure of objective truth, the case may be heard in the absence of the defendant if: 1. the
defendant has not been found at the address indicated by them or changed that address without
notifying the relevant authority; 2. the defendant’s place of residence in the country is unknown and
has not been established after a thorough search; 3. the defendant has been regularly summoned,
has not stated valid reasons for their failure to appear and the procedure under Article 247b(1)% has
been applied; 4. the defendant is outside the borders of the Republic of Bulgaria and (a) their
residence is unknown; (b) cannot be summoned for other reasons; (c) was regularly summoned and
had not stated good reasons for not appearing.

Defendants, who do not comply with their obligation to attend a hearing, may get a remand measure
imposed on them or may have their already imposed measure replaced with a harsher one (e.g. bail
can be changed into detention in custody). Article 66(1) of the Criminal Procedure Code
(HarazamenHo-npouecyaneH Kodekc) ‘Consequences of non-compliance with obligations, concerning
remand measures’ stipulates that if the defendant does not appear before the respective authority

62 Bulgaria, Criminal Procedure Code (HakazamenHo-npouecyaneH kodekc), 28 October 2005.

63 According to Article 93 of the Criminal Code (HakasameneH kodekc), a ‘serious crime’ is a crime, for which the
law provides for a sentence of imprisonment of more than five years, life imprisonment or life imprisonment
without parole.

64 According to Article 247b(1) of the Criminal Procedure Code, the defendant must receive a copy of the bill of
indictment and must be informed about, among other things, the possibility of the case being heard and decided
in their absence.
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for no justified reason or changes residence without notification a remand measure is imposed on
them or the remand measure already imposed is replaced with a harsher one.

The Criminal Procedure Code (HakazamenHo-npouyecyaneH kodekc) defines the consequences in cases
where the criminal proceedings may not continue in the absence of the accused. According to Article
25(1), criminal proceedings are temporarily suspended when the hearing of the case in the absence
of the accused would prevent the objective truth from being revealed.

As a guarantee for the rights of the accused, Article 94(1) of the Criminal Procedure Code
(HarazamenHo-npouyecyaneH Kodekc) stipulates that in proceedings taking place in the absence of the
accused the participation of a lawyer is mandatory.

Article 423 of the Criminal Procedure Code (HakazamenHo-npouecyaneH Kodekc) ‘Reopening of
Criminal Proceedings at the Request of a Person Convicted in Absentia Due to Their Nonparticipation
in the Criminal Proceedings’ lays down the rules and procedure for exercising the right to a new trial.®
According to Article 423(1), within six months of learning about the sentence, which has entered into
force, or of the transfer from another country to the Republic of Bulgaria, the convicted person may
file a request for reopening of the criminal case on the grounds of their nonparticipation in the
proceedings. The court is obliged to reopen the case, unless the convicted person has fled after the
presentation of the charges during the pre-trial proceedings, and because of that the procedure under
Article 247b(1)% may not be applied or, after being applied, the convicted person has not appeared
at a court hearing without good reason.

a. Consequences of non-appearance

Lawyers were fairly unanimous about defendants being informed about the trial and appearing for
it. According to a lawyer from Sofia, defendants are always informed about the trial and the
consequences of non-appearance. The interviewee cited a very recent CJEU decision in Case C-688/18
under the request for a preliminary ruling under Article 267 TFEU from Bulgaria’s Specialised Criminal
Court (SCC) (CneyuanuszupaH HakazameneH cb0, CHC), but stated it is doubtful that the defendant can
renounce their presence at trial when such presence is mandatory as they can be imposed detention
in custody. Another lawyer from Sofia always advises his/her clients to supply their actual addresses,
to avoid detention, due to not being found.

(Lawyer, Bulgaria) ‘... But | am asking here: can you afford, in Bulgaria, to state you do not
wish to go to the trial if your remand measure can become heavier if you do not appear? ...
There is collision here... There is no obstacle for procedural actions to be taken if you are
properly notified about the trial... but how would a court not change your remand measure...”
»... HO @3 numam... moxcew nu 8 bvnzapusa 0a cu nossonuw 0a Kaxcew, Yye He UCKaWw 0a
npucecmeawl, rnpu nosoxeHue, Yye cu 3acmpawieH 0a mu 6v0e U3MeHeHa MAPKAmMa 3a
HEeOMK/AOHeHUE, 3aWomo He ce A8As8aw’?... TyK cmasea eOHa Koausus... Hama npeyka 0a ce
nposedam delicmaus, Ko2amo cu yeedoMeH, Ye we umMa cbO0ebHo 3acedaHue... 06aye KaK MuK
CbObM HAMA 00 MU U3MeHU MAPKAMA 30 HEOMK/I0HEeHUe...

Defendants are officially informed about the trial in the subpoena for the preliminary court hearing
(Lawyers, Bulgaria), personally and/or through their lawyers (Lawyers, Bulgaria). Also according to
judges and prosecutors, the first point of notification is the servicing of the bill of indictment

85 Bulgaria, Criminal Procedure Code (HakazamenHo-npouecyaneH kodekc), 28 October 2005.

66 According to Article 247b(1) of the Criminal Procedure Code, the defendant must receive a copy of the bill of
indictment and must be informed about, among other things, the possibility of the case being heard and decided
in their absence.
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(Prosecutors, Bulgaria). After receiving the bill of indictment, the judge writes down a detailed ruling
for scheduling the preliminary hearing, which includes information about the trial, about the right (or
obligation) of the defendant to be present and about the consequences of not showing up (Judge,
Bulgaria). This ruling is then handled to the defendant and their lawyer, who confirm its receipt by
their signatures (Judge, Bulgaria). During the preliminary hearing the information about presence at
the trial and consequences of nonattendance is given to the defendant again (Prosecutor, Bulgaria)
and the judge is obliged to check if it has been correctly understood (Judge, Bulgaria). A prosecutor
from Sofia (Prosecutor, Bulgaria) noted the majority of defendants have lawyers who are also
explaining to them their rights.

If the defendant cannot be located at the address provided, full check is made of their whereabouts
in the official registers, a search warrant (also, according to a lawyer, Bulgaria, Interpol bulletins, EAWs
and extraditions) is put out (also according to a judge, Bulgaria) and the court may change their
remand measure into detention in custody (Lawyer, Bulgaria).

According to a lawyer from Sofia, the intensity of the efforts to locate a defendant depend on the
personal assessment of the judge of how important the participation of that defendant is and can
include inquiries to prisons, detention facilities and border authorities (also confirmed by a judge,
Bulgaria), visits to the defendant’s workplace, calls to all phone numbers registered at their name,
collection of contact details from banks, etc. After the standard procedure is exhausted, the judge
decides whether the defendant is intentionally absconding and whether the proceedings can continue
in their absence (Judge, Bulgaria). A judge from Sofia underlined that if the defendant is not found
before the first court hearing, equal efforts to locate them must be made before each of the next
hearings. For a prosecutor from Sofia, the mandatory participation of a lawyer and the option for
reopening the case if the defendant has not been informed about the trial are safeguards for the
presumption of innocence, while defendants often decide not to show up simply to hamper or delay
the proceedings.

(Lawyer, Bulgaria) ‘It depends on the situation. | have also come across cases of very thorough
search for a person. If the official servicing the subpoena does not find them, the standard
searches of prisons, pre-trial detention centres and borders are launched, the employer is
checked, if through the National Social Security Institute it can be found who is paying their
social security contributions, mobile operators are asked whether the person has telephone
numbers in their name, banks are checked where the person has accounts. But it all depends
on how much the judge has decided that they need this person.’

»3asucu om cumyayuama. A3 cem nonadan u Ha MHO20 WamesHo U30UpP8aHe Ha YoseK. AKO
Mpu308KAPAM He 20 HaMepu, ce fyckam cmaHoapmHume MmMubpCceHUa No 3ameopume,
ciedcmeeHuUmMe apecmu u 2paHuyume, nposepasa ce pabomodamerns, ako moxce ypez HOU
da ce pasbepe om Kvle 20 ocuzypssam, 0aau UMa mesaegoHU HA C80A CMemKa npu
mobunHume ornepamopu, 6aHKoBU cMmemKu Kbde uma. Ho ecu4ko 3aeucu om moea O0KO/KO
cvbousaMa e npeuyeHus, 4e My mpabea mosu 4oeekK.”

(Prosecutor, Bulgaria) ‘Then, in the trial phase, for example, the defendant's participation in
the trial is mandatory. However, you know that the Criminal Procedure Code provides for the
possibility to carry out proceedings in absentia, which, | would emphasise, is not unlimited. In
cases where reopening of proceedings may be requested under the Criminal Procedure Code,
it must be proved that the defendant did not really know that such proceedings were taking
place and that the proceedings were carried out in their absence. However, on the contrary,
rights are not unlimited too, and if it is proved that they knew and still they hid or changed
their address without informing the authorities, accordingly, there will be no reason for
reopening.’

58



,Cned moea, 8 cb0ebHama asza Hanpumep ydyacmuemo HA MoocbOUMUS 8 rpoueca e
3a0vaxucumenHo. 3Haeme obaye, ye HIK e npedsuous 8b3MOXXHOCM Npou3soo0cmeomo da ce
CbCMoU 8 He2080 omcbcmaeue, Koemo, Obpxca 0a noo4yepmas, He € Heoz2paHu4yeHo. B
caydaume, Ko2amo moxe 0a ce UCKa 8b306H08A8AHe HO MOo8a nNpou3eoocmaso no peda Ha
HIK, mpsabea 0a ce 0oKaxce, ye Nnodcboumusam delicmeumesiHo He e 3Haes, Ye mevye makoed
npou38o0cmeo U Ye rpou3soocmeomo e 21ed0aHo 8 He2080 omcbcmeaue. Obaye obpamHo,
npasama ece rnaK He ca HeoepaHuU4eHU, aKo ce OOKaxdce, Ye moli e 3Haes U 8bMpPeKu moesa ce
e YKpus usau cu e npomMeHus aopeca u He e yeedoMus opeaHume, CbOmeemHo HAMA 0a uma
OCHOBOHUE 3a 8b306HO8ABAHE.

Lawyers were generally critical as to the available guarantees for vulnerable defendants. A lawyer
from Sofia underlined that for those vulnerable defendants, for whom there are special safeguards
laid down in the law, these rules were observed (e.g. translation of document for defendants who do
not speak Bulgarian), but for the rest (e.g. persons with disabilities) everything depends on the
discretion of the authorities.

(Lawyer, Bulgaria) ‘Where there are clear rules, such as for those who do not speak or do not
understand Bulgarian, it is clear - they appoint a translator, the translator is responsible. But
when we talk about something else, when on the basis of some external characteristics,
largely subjective, it can be assumed that they are not quite aware of what is happening, then
it remains in the hands of the prosecutor and investigating authorities to assess whether this
person needs some special additional support.’

,» Tam, Kb0emo umMa ACHU NpPasuaad, Kamo ¢ Hezogopelwume usau Hepasbupaujume 6va2apCKu
e3uK, mam e ACHO — Ha3Ha4yaeam npesoday, npesodaysbm cu Hocu omeaosopHocm. Ho Kozamo
2080PUM 30 Hewo Opy20, K02amo o 8bHWHU besae3u, 00 20/8Ma cmerneH cybeKmueHo, Moxe
0a ce npednoaoHcuU, 4e He e Cb8CemM HAACHO KAKBO ce C/y48d, Mmo2ased 0ocmasd 8 pvueme Ha
MPOKypopa U Ha pascaedsawume 0a rpeyeHu 0aau mosea aAuye uma Hyxoa om creuyuasnHa
donvaHUmMesnHa nookpena.”

Two lawyers from Sofia noted that no formal guarantees exist for vulnerable defendants. According
to one of them, the official responsible for servicing the subpoena may, in principle, explain to the
defendant what are they summoned for, but there have been cases of officials providing incorrect
explanations.

(Lawyer, Bulgaria) ‘The official servicing the subpoena can explain, if necessary. But these
officials do not even read the subpoenas. There are cases, in which the subpoena states that
your attendance is not mandatory. But the officials always say - it is mandatory, you must
come. Otherwise, there is no mechanism, if, for example, a person has intellectual disabilities
or is illiterate, to explain to them what it is about and what their rights are. What the lawyer
explains to them, that is all, if they manage to find a lawyer.’

»AKO ce Hanaaa, npu3osKkapam moxce 0a obsacHU. Camo Ye npuzosKkapume 0opu He Npo4umam
npusoskume. Uma cay4au, 8 Koumo 8 npu3oskama rnuule, 4Ye sA8A8AHEMO MU He e
300bmKumenHo. Ho npuszoskapume 8uHAzu Kaszeam — 3a0vbaXuUMesnHo e, Aseme ce. ViHaye
HAMQ HAKOK®8 MEeXAaHU3bM, KO Hanpumep Y08eKbm e C UHMeAeKkmyanHU o2paHuveHus uau
MbK e HezpamomeH, 0a My ce 0BACHU 3a KAK8O cmasa Oyma U KaKeu ca My rnpasama.
A0B80KaM®M KAKBOMO My 065CHU, Mmo8ad e, aKo ycriee 0a cu HaMmepu adsokam.

According to judges from Sofia, the only safeguards provided to vulnerable defendants, including for
ensuring their attendance, are the assistance of an interpreter (for persons not speaking Bulgarian)
and a lawyer (for persons with mental or intellectual impairments). According to one judge from Sofia,
the failure of judges to properly identify the vulnerability of defendants can lead to a violation of their
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rights. Prosecutors from Sofia also pointed to the presence of a lawyer (mandatory in case of most
frequent vulnerabilities) as a safeguard for the right to be informed of the trial. The failure to identify
and recognise such vulnerabilities, according to one prosecutor from Sofia, is a serious procedural
violation.

b. What has been understood as “effective participation”?

According to a lawyer from Sofia, effective participation includes presence (in person), understanding
of procedural rights, sufficient opportunities to exercise these rights and right to have a lawyer,
including a lawyer appointed by the state. For another lawyer from Sofia, the key component of
effective participation is the ability of the defendant to understand what is going on in the courtroom,
which, however, is often hampered by the defendant’s frustration with the situation. Another lawyer
from Sofia noted the defendant has full guarantees for effective participation in the courtroom (there
are no glass boxes in Bulgaria), they can see and know everything, give statements and make
evidentiary requests at any time, even interrupting a witness interview. Another lawyer from Sofia
confirmed there are no cases, in which the defendant is physically present but is unable to follow or
understand the proceedings. The same lawyer also shared his/her satisfaction with how the
participation of defendants via Skype has been organised (a practice introduced during the COVID-19
outbreak), referring to a case where the judge, noticing that the defendant has difficulties hearing the
sound from the courtroom, has stopped the hearing, asked the technicians to solve the problem and
resumed after making sure the defendant is able to hear what is going on.

In the opinion of another lawyer from Sofia, however, effective participation is not ensured in 99 % of
the cases due to the small size of courtrooms which are uncomfortable and generally not adapted to
the big trials taking place at present.

(Lawyer, Bulgaria) ‘... This is a huge problem. | dare say that effective participation of persons
is not ensured in 99% of the cases. This is mostly seen in the bigger trials | am involved with...
Imagine a room, 18 defendants, 18 lawyers, 30 witnesses — no place for everybody to be
seated. lawyers’ places are... three to four in the biggest room, so lawyers have no opportunity
to participate, what to say about defendants — they are sitting somewhere at the back, no
place for writing, computers or aids... you can hardly hear in a room with 70 people, this is a
huge problem. Court rooms are small and unadapted to the proceedings taking place...’

... 1080 € 02pomeH npobaem. Cmes 0a M8bp0os, Ye edheKmUBHO yyacmue Ha Auyama He ce
ocueypasa Ha 99%. Toea Hali-yecmo ce Habaw0aea 6 2onemume rpouecu, 8 Koumo
yyacmeam... [lpedcmaseme cu 8 eOHa 3aaa, ocemHadecem mnooCvLOUMU, ocemHadecem
edsokama, mpulicemuHa ceudemesnu — HAMA MACMO KAMe20pU4YHO Kboe 0a ceOHam 8CUYKU.
AdsoKamcKume mecma ca.. mpu 00 4Yemupu 8 Hali-eonamama 3a7d, He ce Cb30asd
8b3MOXCHOCM 30 a080Kamume 0a y4yacmeam, 3a nodcvboumume 0a He 2080pUM — HACA0AAU
Ca HAK®BOE 1o ckamelikume om3ad, HAMA Kb0e 0a nuwam, 0d cu 0CMasam AanmMor, NOMOUWHU
cpedcmea... MHO20 Yecmo He ce U 4yea, 8 3aaa cbe 70 Y08eKa, moea e 02poMeH npobem.
3aanume ca mMmasKu u Herpu2o0eHU 3a MaKuea rnpouecu, Koumo ce pasaaexcoam...”

Another lawyer from Sofia noted that the main factor hampering effective participation are rules being
only formally observed, like, e.g. the participation of lawyers appointed by the state who are
consenting to everything said by the judge or the prosecutor.

(Lawyer, Bulgaria) ‘Real obstruction [of effective participation] is possible when some
procedural rules are observed in a formal way and here | am mainly referring to the ex officio
legal defence. When an ex officio lawyer is appointed, who stands passively and only says "I
do not object" and "l believe that the defendant did not commit the crime with which they
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are accused", but without analysis, without gathering evidence, without procedural activity. |
have had many such cases in connection with proceedings against persons convicted in
absentia. | have even been able to reopen a case that has long since ended with an effective
sentence, on the grounds that the lawyer's defence was formal.’

,PeasnHo 8b3npenamcmeaHe e 8b3MOMCHO MO2a8d, Ko2amo eOHU NMPoyecyasaHu npasuna ce
ocuzypasam no gopmaseH HAYUH U MyK OCHOBHO 8U3UPAM CAyrebHama ad80Kamcka
3awuma. Koeamo ce HasHayasa cnyxebeH adsokam, Kolimo cmou 6e3y4yacmHo, u camo
Kaszea ,He sv3pazsseam” u ,,Cyumam, 4ye NoOCLOUMUAM He e U38bpuiUsa npecmuvriaeHuemo, 8
Koemo e obgsuHeH”, Ho 6e3 aHanus3, be3 cvbupaHe Ha 0okazamescmea, be3 npouecyanHa
akmusHocm. IMasa cbM MHO20 MmAaKuea Cay4au rno noesoo paszenexcdaHe Ha 0esa Ha 30004YHO
ocvbOeHU nuya. BrkaovumenHo com ycriseasna 0a 8b306Ho8A 0esn0, omoOasHA MPUKAOYUSIO C
8714310 8 CU/A NPUCHOd, HO OCHOBAHUE MOBd, Y€ OCbUW,ecmeeHama a080KAMCKA 3aWuma e
6una cpopmanHa.”

Judges and prosecutors gave complementing conceptual interpretations of ‘effective participation’.
According to a judge from Sofia, ‘effective participation’ means that the defendant is fully aware of all
of their rights as well as of the presumption of their innocence, and that they are allowed to participate
in the collection of all evidence (also confirmed by prosecutors, Bulgaria). The judge gave examples of
his/her own cases, where defendants turned out to not be able to read, and s/he was providing them
with additional explanations to make sure they could properly understand their situation. S/He further
noted that defendants are always placed very close to the judge, with no physical barriers separating
them from the other participants.

(Judge, Bulgaria) ‘| understand effective participation in such a way that they are aware of all
their rights and also of their presumption of innocence. The defendant’s right to participate
in the collection of absolutely all the evidence should not be neglected as well. This means
that if they were not found for the first hearing, that does not mean that no attempt should
be made to find them for every subsequent hearing.’

» To/IKy8aM egheKmusHOMoO y4yacmue o HA4YuH, No Kolimo 0a e 3ano3Ham ¢ 8cuvykKume cu
npasa u CbWo € Npe3ymnyuama cu 3a HesuHosHocm. He mpsabsa da ce npeHebpezsa u
npasomo my 0a y4acmea rpu cbbupaHemo Ha abcontomHo scudyku dokazamesncmea. Koemo
03Ha4a8a, Ye aKo moli He e HaMepeH 3a Mbp8omo cbO0ebHO 3acedaHuUe, mosa He 03Ha4Yaea,
Ye 30 8CAKO criedsauio cb0ebHo 3acedaHue He mpsabea 0a ce Npasam onumu 3a He2o8o0mMo
HamupaHe.”

According to a prosecutor from Sofia, in cases, in which the defendant is present but not able to follow
the proceedings, the judge will undertake measures to guarantee effective participation.

(Prosecutor, Bulgaria) ‘To participate means to ask questions to witnesses, to ask questions
to expert witnesses, to actively make evidentiary requests. My observation is that in the court
in which | am participating in hearings, such an opportunity is always given to the accused
person. They are always given the opportunity to ask questions of witnesses and experts, to
make evidentiary claims.’

»La yyacmea ce uma npedsud 0a 3a0as8a 8bMPOCU NpuU pasnumume Ha ceudemenume, 0a
300084 8bMPOCU NPU PA3NUMA HA 8ewjume aAuYya, akmusHo 6a omnpasa 0oKa3amesicmeeHu
uckaHusa. Moume HabawOeHuUs ca, 4e 8 cbOd, 8 Kolimo a3 ce A8A8am o oeaa om obu
Xapakmep, MaKasa 8b3MOXHOCM Ha obsuHAemume e npedocmaseHa. BuHazu um ce dasa
8b3MoxHocm 0a 3a0asam 8bhpocu Ha ceudemenu U eewu auya, 0a npasam
doKkazamesicmeeHU UCKAHUA. “
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(Prosecutor, Bulgaria) In many cases, they object against the findings of the expert witness,
make requests for new expert evaluation, a second one, or a triple one, they bring witnesses,
ask for the questioning of specific persons... They are a party to the trial and all the rights
available to the prosecutor are also available to the defendant and their lawyer. Just as | can
ask witnesses or expert witnesses and participate in their interrogation, or make any other
request under the Criminal Procedure Code, so can they. There is no difference between what
each party can request.’

»B MH020 om cnayyaume me ocropsam eKcriepmu3su, NPAsam UCKAHUSA 3 HO8U, MO8MOPHU,
mpoliHu, nemopHu, dosexcdam ceudemesiu, UCKAM pPas3num HA KOHKpemHu auya... Te ca
CMPaHa 8 Mpoueca U Kakeumo npasa uma eOuH MPOoKypop, MakKusa npasa uma u eoOuH
obsuHAEM U HE208UAM 3aWUMHUK. Kakmo a3 moza 0a uckam pasnumu Ha ceudemenu unu
sewu Auua u 0a yyuacmeam 8 mexHusa pasnum, 0a npass Kakeumo u 0a e uckaHus no HrIK,
maka moaam u me. Hama HAKaKea pasnuka mexoy mosa KOs CmpaHa KAKkeo moxce 0a Ucka.”

Another judge from Sofia understood ‘effective participation’ in terms of the defendant being allowed
to do the same things during the proceedings as the public prosecutor.

(Judge, Bulgaria) ‘Effective participation is to be able to consult prosecution witnesses by
disputing what they say, asking them questions, exposing them, and creating doubts about
the authenticity of their testimonies, to present evidence, to have read the whole case in
advance in order to be able to comment on it and request the collection of evidence, i.e.
everything that the prosecutor can do, the defendant must be able to do too.’

»EthekmusHo yyacmue e 0a UMa 8b3MOXHOCM 04 ce KOHCY/aimupa cbC caudemenume Ha
0b68UHEHUEMO, KAMO 0Cropea Mosd, Koemo me Kazeam, 6a um 3a0asea ebvrpocu, 0a au
paszobauyasa, U Oa cv30aead CbMHeHUs 8 JdocmosepHocmma, 0a npedcmass
doKasamesicmea, 0a ce e 3aMo3Hana npedsapumesnHo ¢ udasomo 0esno, 3a 0a moxe 0a 20
KomeHmupa u 0a UucKka cvbupaHe Ha 00KA3aMesncmed, m.e. B8CUYKO, KOemo MoOoHe
MpPoKypopbm, 0a moxce 0a 20 npasu u noocvoumuam.”

c. Vulnerable groups

In terms of vulnerable defendants, lawyers unanimously agreed that persons who do not speak
Bulgarian are provided with oral interpretation during the hearing and written translation of the main
documents related to the case. For persons with disabilities, lawyers from Sofia mentioned the
mandatory participation of a lawyer.

A lawyer from Sofia elaborated on the safeguards available to defendants with deteriorated health —
a medical team is present in the courtroom and shorter court sessions are held, with more recesses.
Another lawyer from Sofia referred to his/her experience with clients in bad health condition, arguing
that they had no real options to participate in proceedings — they could hardly hear what is happening
and they should either ask questions from their place, often interrupting whoever is speaking and
violating the order in the court room, or talk to their lawyer, again making a violation.

(Lawyer, Bulgaria)‘...| have clients in wheelchairs, in bad health condition... they cannot stand
up and move... recesses should be taken at regular intervals... they are treated roughly... they
want to ask questions, but they can hardly hear, sometimes they interrupt the person
speaking, for which they are rightfully stopped by the court... by what are the options of
someone in a wheelchair at 10 meters length... to speak from their place or call the lawyer
and talk to him/her which is again a violation of order... so you have no option to participate
in the proceedings without violating the order in the room.’
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e IMAM KaUEHMU 8 UHBA/UOHU KOUYKU, XOPd, KOUMO Cd 371e 30pas80oC/108HO... me He Mo2am
da cmaHam u 0a ce npudsuxcam.. mpsabsa O0a ce nNpPAeAM MO4YUBKU HA orpedeneHu
UHMepP.anuU... KbM MsAX ce nocmuvrea HebpexcHo, epybo... me3u auya uckam o0a 3adasam
8b1POCU, HO pPAOGKO ycnaeam 04 4ysm, MOHAKO2d 3a008am 8blpoC Mpe3 2080peujus,
cvomgemHo 6busam npPAsUNHO MNPEKBCBAHU OmM CbO0ebHUA CbCMas... HO KAKeu ca 8u
s8apuaHmMume, Ko cme 8 UH8A/AUOHA KoauYKa Ha 10 mempa pa3cmosHue... 0a ce Uskaiceme
0m MACMO unu 0a 8UKHemMe ad8oKamume 0ad My Kaxceme KAaKeo UCKame... KOemo 0OmHo8o e
HapyweHue Ha peda 8 3aaamd... moecm HAMAW 8apPUAHM 3d AKMUBHO y4Yacmue 8 rnpoueca,
6e3 0a Hapywuw peda 8 3anama.”

A judge from Sofia explained that even when the defendant needs to remain seated during the
hearing, they are placed as close as possible to the judge. In terms of defendants with physical, mental
or intellectual disabilities, as long as these disabilities do not constitute a reason for discontinuing the
proceedings, the only available safeguard is the participation of a lawyer, while other measures such
as consultations or participation of support person are not in place.

(Judge, Bulgaria) ‘If a person has a mental disability, the only way is through their lawyer.
There is no mechanism for appointing, for example, a psychological assistant, a psychiatric
assistant or psychological counselling. There is no such mechanism.’

»AKO auuemo e ¢ ymcmeeH deguyum, eOUHCMBEHUAM HAYUH e 4Ype3 3auUmHUKa my. He
cobujecmeysa MexaHusbm 0ad My Ce HG3HA4YU Hanpumep rcuxosn02uvyecku MoMOWHUK,
rncuxuampu4eH NOMOWHUK UAU MCUX0A02UYECKA KOHCYAMayusa. HAMa maxkve mexaHuzom. “

Another judge from Sofia emphasised experienced judges would easily see if the defendant has
difficulties following the trial and undertake the necessary measures to solve the problem. The judge,
and the prosecutors from Sofia, confirmed that the main guarantees are related to the participation
of sign interpreters (for defendants with hearing impairments) or lawyers (for persons with mental or
intellectual disabilities), but, according to the judge from Sofia, judges must monitor if these third
parties are actually acting in the interest of the defendant.

(Prosecutor, Bulgaria) ‘If this was the case [the person had a vulnerability], then this should
have been established during the pre-trial proceedings, during the investigation. In this case,
the person has the right to defence, if they have any mental impairment that prevents them
from defending themselves or when they do not speak Bulgarian. This defence is mandatory
and a lawyer can be appointed, an interpreter may also be involved.’

,»AKO mosa e 6usn0 maka [auyemo e umMano ya3sumocmj, mo moea bu cnedeaso da e buno
ycmaHoseHo owe 8 xo0a Ha docb0ebHOMO npou3soocmeo, 8 xo0d HA pascaedsaHemo. B
mosu cay4ali auyemo uma fnpaso Ha 3auwuma, 8 cayyall Ye UMa HAKAKBO MCUXUYECKO
yspexoaHe, Koemo My npe4vu 0a ce 3aujumasa camo, Uau He esaadee 6ba2apPCKU e3uK. Tasu
3awuma moxce 0a 6v0e 3a0baxcumenHa 3auuma u 0a my 6v0e HazHa4yeH a08o0KaM, Moxe
da yuacmea u npegoday.”

(Prosecutor, Bulgaria) ‘Those with mental disabilities are entitled to a special interpreter.
Those with a lower level of intelligence may have a lawyer appointed by the court. For
juveniles, a parent or a guardian must be present and again a lawyer can be appointed by the
court. My personal opinion is that our Criminal Procedure Code is extremely good in this
direction, in the sense that every effort has been made to guarantee the rights of the accused
person and especially of such persons who cannot defend themselves.’

»T€3U, Koumo umMam MeHMAsAHU y8perOaHUs, UMam npaso Ha MbAKOBHUK. Te3u, Koumo
UMam HAKAK8A MO-HUCKA cmeneH HA UHMesnu2eHMHocm, cb0bm Moxce 0a UM HA3HA4u
cnyncebeH 30WUMHUK. 30 HermbHOAeMHU 3a0baxumesnHo yyacmea podumes, HACMOUHUK U
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naxk CfIyJK66€H 3aWUMHUK. Moemo nu4yHo mHeHue e, Yye Hawuam HIK e usKkawo4yumesnHo
006bp 8 MAa3u nocokKa, 8 CMUCbH/1 — NMoOsIOHEHU €A 8CUYKU yCUsUA 30 2apaHmMupaHe Ha rnpasama
Ha obsuHAeMUSA U crieyuasnHoO HA MakKkuea suya, Koumo He moeam da ce 3awiumsam. “

d. Discussion of findings

The right to be present at trial and the consequences of non-appearance caused little argument among
interviewees - all affirmed that defendants are informed about the trial and their right/obligation to
appear, as well as about the consequences of non-appearance. However, while prosecutors and
judges from Sofia emphasised on the rules for proceedings in absentia, lawyers rather pointed out to
detentions being imposed as a result of non-appearance. Detailed elaborations were made on the
concept of effective participation — while some lawyers from Sofia were fairly content with
defendants’ participation, others emphasised on various spatial constraints and poor defence on the
part of the lawyer (Lawyer, Bulgaria). Judges and prosecutors, on the other hand, outlined various
aspects of the defendant’s ability to use all their rights in the proceedings effectively and personally.
Among vulnerable groups, persons of deteriorated health and with various disabilities were
mentioned. While one lawyer from Sofia and the representatives of the judiciary were rather of the
opinion that enough adaptations are made to their benefit (e.g. sitting as close as possible to the
judge), another lawyer from Sofia defined their treatment as bad and stated they had little to no
opportunities for effective participation without breaking procedural rules.

C.7 Challenges and improvements
a. Challenges

Two police officers from Sofia firmly stated no challenges are encountered as Bulgarian investigative
authorities aim to fully observe the law and the three-instance trial and the role of certifying witnesses
(moemHu auya) in actions like searches and seizures guarantee the correct execution of proceedings.

(Police officer, Bulgaria) ‘...the presumption of innocence is generally well regulated... there
are states, where rights are not so developed and are violated... but in our country we aim to
observe our laws and in the investigation we stick to the norms of the legislation, so | do not
think there are such challenges.’

»--KOMO UAn0 npe3ymnyuasma 3a HegUHOBHOCM e 00bpe pezanameHMUpPAHd... umame
Ovpxcasu, Kvdemo He ca moskosa 0obpe paszeumu U ce MOMBIK8AM npaeama Ha
epaxc0aHume... HO 8 HAWama CMpaHa ce cmpemum Od CcU Cra3eame 3AKOHUME U 8
pascaedsaHemo ce NpUObPHAME KbM TOCMyaamume HA 3aKOHA, MAKQd 4Ye He MUC/ASA, Ye Uma
HAKaKeU npeodussukamesncmsa.”

Another police officer from Sofia stated that society and law enforcement should indeed only consider
a person guilty if the court has ruled so. According to a lawyer from Sofia, the presumption of
innocence should be complied with and valid even from the stage preceding proceedings, and should
be reflected into allowing consulting lawyers for witnesses, keeping the defendant well informed and
able to have a lawyer, correct coverage of the case by the prosecution and the media and ensuring
comfort and no pressure to the deciding authority.

(Lawyer, Bulgaria) ‘...The presumption of innocence should be complied with and be valid
throughout all the procedural phases. Although it is regulated in the Criminal Procedure Code
and not in the legislation on the Ministry of the Interior... | think it should be valid from the
stage preceding proceedings until the very end... from allowing consulting lawyers, giving the
defendant information and the opportunity to have a lawyer, correct coverage by the
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prosecution and the media... and comfort without pressure to the deciding authority so that
an adequate decision is taken.’

s lpesymnuuama mpsbea O0a 6bv0e c€nNa38aHa U MPeHACAHA B8b8 BCUYKU pa3u Ha
npoussodcmeomo. Makap 4e msa e peznameHmupaHa 8 HakaszamesaHo-npouecyanHus
KoOeKc, a He 8 3akoHa 3a MBP... a3 cmamam, ye ma mpsabsa 0a HaMuUpPa ceoemo MACMo ouje
0m Ha4asa0mo Ha NpPou3soo0cmaeomo 00 He208UsA Kpali... KAMo 3arMo4YHemM om HedonyCKaHemo
Ha KOHcynmupawu adsoKkamu, rnpemuHem rpe3 UHgpopmupaHocmma Ha obsuHaemume u
HEe8b3MOXHOCMMA 04 U310a38am A080KAMCKU YCryau... KOPeKMHOmMo ompassseaHe om
CMpaHa Ha npoKypamypa u meouu... U cmuzHeM 00 mosad HA pewasauwusa op2aH 0a ce
ocuzypu Komgopm 6e3 Hamuck, 3a 0a 83eme a0eK8aMHo peuieHue.

In terms of a specific challenge, a judge from Sofia mentioned again the participation of lay judges as
part of the panels for very serious crimes, where the professional judge is in a minority position. There
have been cases with lay judges overruling the professional judge, not being able to disregard the
public attitudes surrounding them. This problem, according to the interviewee, can be overcome by
providing better trainings.

(Judge, Bulgaria) ‘The cases for the most serious crimes are heard by an extended panel,
where the professional judge is a minority, as the two lay judges may rule, there are such
cases, a verdict only on the basis of their votes, and the judge can only express a dissenting
opinion. Very often, the lay judges are biased, and perhaps there is a need for much better
training for these lay judges, as they are part of the panel, with an equal voice with the judge,
and have trouble overcoming these public attitudes that one person who enters the room in
handcuffs, though they are removed, is innocent until proven otherwise.’

LAenama 3a Hali-mexKume npecmurineHuUs ce pasanexoam om paswupeH cbcmas, Kb0emo
cvousma npogecuoHanucm e maayuHcmMeo, muvli Kamo deamama cv0ebHU 3acedamenu,
KOUumo ca He2o, Mo2am 0a MOCMAHO8AM, UMAd MAKUea Cay4au, npucsda camo Ha 6a3a Ha
ceoume 2aacose, a cbousma 0a ocmaHe Ha ocobeHo MHeHue. MHo2o Yyecmo cbOoebHuUme
3acedamenu ce Asasam npedybedeHU U Moxe bu myk e Hy¥oama om MHO20 o-006po
obyvyeHue Ha me3u cv0ebHU 3acedamesu, Mbll KAMO Me ca Yacm om cbO0ebHUA cCbCmas, ¢
paseH 2aac cvc cvduama u umam npobaemu 0a npeodoneam mesu obujecmseHU Hazaacu,
Yye eOUH 4Y08€eK Kolimo eau3a 6 3asama ¢ beae3HuyU, Makap 4e My eu ceansam, moli e HeguHeH
00 0okasseaHe HA MpomusHomo.

According to a number of interviewees from different professions, the biggest challenge to the
presumption of innocence is indeed the media pressure.

(Police officer, Bulgaria) ,...It is the media pressure, there is nothing else | can think of now. |
think the biggest challenge, related to infringing upon the presumption of innocence, is media
pressure...’

»e.-MeouliHusm Hamuck, HUW,0 Opyao He ce cewam 8 MoMmeHma. Mucns, ye Hali-cepuo3Homo
npedu3suKamescmeo, C8bP3AHO C HapPywasaHemo HA nNpe3ymnuuama 3a HesUHoO8HOCM, e
mMeouliHUAm Hamuck...“

A lawyer from Sofia pointed as challenge various political developments, linked with substantial media
coverage and leading to the politicisation of a whole court — the Specialised Criminal Court (SCC)
(CneyuanuszupaH HakazameneH cvd, CHC), turning into an extraordinary jurisdiction many others also
talked about. As for media pressure, the same lawyer from Sofia thought three court instances would
neutralise it. Media coverage may sometimes also be beneficial to the failures of prosecution to prove
defendants’ guilt.
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(Lawyer, Bulgaria) ‘... Some political cases and events, with substantial media coverage, may
totally influence a whole court to violate the presumption of innocence, thus turning it into
an extraordinary jurisdiction. Public opinion may influence some weaker personalities among
judges... but the outcome would hardly be impacted in three instance proceedings... But very
often media in the court room can benefit the defendant... A case would often end up in court
presenting just one point of view (of the prosecution), there are journalists in the court room,
who hear witnesses, claiming exactly the opposite of what the prosecution has stated,
headlines go ‘the case against X has failed’ and events suddenly take a different direction.’
,-.€0HU 0AUMUYecKU C/y4au u cbbumus, Koumo ca cusnHo ompaseHu meouliHo, momasHo
€a NMosAuUAU Ha YA cb0o 0a He nocmee 0d Cria3sad npes3ymnyuama 3a He8UHO8HOCM. 3au,omo
mo3u cv0 ce npespvuUiad 8 U3BbHPEOHA topucdukyua. ObujecmeeHomo MHeHue moxce 0a
nossause HA no-caabu rcuxu4yecku cvOuu... HO 8 é0HO MPUUHCMAHUUOHHO Mpou3800cmeo
mpyoHo Moxce 0a noeause Ha KpaliHus pe3yamam... Ho MHO20 Yecmo npucbcmeuemo Ha
meduume 8 cbO0ebHa 3010 Moxce 0a e 8 110/13a Ha ob68uHAeMUs. ...EOHO Oeno ce 8Kapsa 8 cbod
Camo 8 eOHama 271e0Ha MoYKa, U UMA XypHanucmu 8 cb0ebHama 3asa, Koumo cayuwam
cgudemersu, KOUMO Ka38am MOYHO 0BPAMHOMO HA MO8d, Koemo fpoKypamypama 60
MOMEHMA e U3A0XUsA, U U38e0OHBIK KA38am ,,Kpax Ha 0esomo cpeuwly edu Kol cu” u Hewjama
e8zemam Opyaa rnocoka.”

A judge from Sofia also singled out media coverage as the biggest challenge to the presumption of
innocence, as many times, in an effort to expose the ineffectiveness of the judiciary, media coverage
is very distorted.

(Judge, Bulgaria) ‘In many cases, for the sake of sensation, for the sake of some political
purpose, such as defamation of the judiciary, showing it as ineffective at the expense of the
executive or the legislature, media coverage is rather distorted and quite different from what
happens in the court room.’

,B MHO20 cnyyau, 8 uMemo Ha CeH3auuAMma, 8 UMemo HA HAKAK8U MoaAumuYecKu yenu,
Hanpumep obpyzasaHe Ha cbOebHama cucmema, U3MUKBAHe HA 300eH M7aH 30 CMemKa Ha
U3NvAHUMENHAMa Uau 3aKoHoOdameaHama esaacm Kamo no Hepabomeuwa, meduliHomo
ompasseaHe e 0ocma u3onayeHo U 0ocmMaA PAsAUYHO OM MOBd, KOemo ce cay4yed 8
cvdebHama 3ana.”

Another judge from Sofia, as well as two lawyers from Sofia singled out as the biggest challenge the
practice of the prosecution service to disclose evidence already at the pre-trial stage, thus preparing
the society what to expect before the trial has even started.

(Judge, Bulgaria) ‘This is a new challenge, because so far the prosecutor's office has not
resorted to such means - when in the pre-trial proceedings, even before the trial on the merits,
the society is already prepared, by the disclosure of some of the accusatory evidence, about
its expectations of the sentence.’

,, 1080 e Ho80 npedu3suKameancmao, 3aujomo ooceaa NPoKypamypama He npubszeauwe 6o
makusa crnocobu — Kozamo 8 docvOebHOoMo npouzeodcmeo, owe npedu 0a 3arno4YHe
cv0ebHUAM npoyec no cvujecmso, obwecmsomo 8e4ye e [od2omeeHo, 3apadu
o02s1acA8aHEeMoO Ha Yacm om obsuHUMenHUMe 00KA3amescmea, OMHOCHO OYAK8AHUAMA CU
3a npucvoama.

(Lawyer, Bulgaria) ‘At the moment the most serious and fundamental problems are in the
pre-trial proceedings and at the beginning of the cases, when the prosecutor's office has
decided to give the case to the media. This possibility of the prosecutor's office, which under
the prosecutor general has become a policy, to give information collected through special
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intelligence means to the media, to let the public listen to wiretapping recordings, must be
significantly limited. This seems very manipulative and very problematic.’

,»B 00cb0ebHOmMo npou3so0cmeo U npu 3arno4YsaHemo Ha 0esaama, Ko2amo npoxkypamypama
pewu 0a dade 0esnomo Ha meduume, mam npobaemume 8 MOMEHMA MU ce cmpysam 20s1emMu
u yHoameHmanHu. Tpabsea O0a 6v0e u3UAao o02paHu4yeHa masu Bb3MOMCHOCM HaA
MPOKypamypama, KoAMo npu Ho8UA 2/08eH MPOKYPOp Ce MpesbpHA 8 Moaumuka, oa ce
dasam Ha meduume CPC-ma, 0a au caywame. Tosa u3sz2nexoda MHO20 MAHUMyAamMueHo U
MHO020 rpobsiemHo.”

A lawyer from Sofia elaborated on the issue noting that the problem that can be solved by introducing
guidelines, e.g. through an interpretative decision by the Supreme Court of Cassation (SAC) (BbpxoseH
KacayuoHeH cb0d, BKC), on how the rules on disclosing information must be applied in the light of the
presumption of innocence and the provisions of Directive 2016/343.

(Lawyer, Bulgaria) ‘In the first place, | would definitely put the practice and behaviour
imposed by the prosecution, to prosecute certain defendants exclusively through press
releases, extensive interviews in the media, identification of persons, and selective publication
of evidence. This is always justified by the fact that under the Criminal Procedure Code, with
the permission of the supervising prosecutor, the investigating police officer may disclose
evidence. But there is no legal framework in the Criminal Procedure Code for the conditions
and grounds for doing this. However, referring to the Directive, this is absolutely
unacceptable.’

»Ha nvpeo macmo kameaopuyHO Nocmasam NPAKMuUKAMa u nogedeHUemo, Koumo Hasaza
npoKypamypama, camopasnpasama ¢ onpedesneHu ob68uHAeMuU Oa ce U38bpwed
U3K/I0YUMENHO MocpedcmsoM MnpeccbobuweHus, npocmpaHHU UHmepsroma e meouume,
nocouysaHe Ha nuya, uzbupamenHo nybaukysaHe Ha Ookazamescmea. Te suHazu ce
onpasdaeam ¢ mosa, 4Ye no HIIK ¢ paspeweHue Ha Habawdasawua MpPOKypop,
pascaedsawusm noauya moxe 0a o2aacu 0okazamesicmea. Ho 8 HIMK HAMA HUKGKea npasHa
PAMKQO HA yca08uama U 0CHo8aHusma 3a mosea. Mososasaliku ce obave Ha [upekmusama,
mosa e abconromHo Hedonycmumo. “

The two prosecutors from Sofia also concurred the biggest challenge is media coverage in relation to
the ‘unjustified expectations it sometimes creates in the society in relation to the outcome of certain
criminal proceedings’ and the media not verifying the reported information.

(Prosecutor, Bulgaria) ‘The biggest problem is what we have already talked about - media
coverage, i.e. what each media, through its views and interests, offers to the people as
information on the respective cases. Because this creates a wrong attitude and opinion in
society about the outcome of the case. And thus, when the decision of the court or the
prosecutor's office does not coincide with this public attitude, confidence in the judicial
authorities and the prosecutor's office is undermined.’

,Hali-eonemusm npobnem e mosa, 30 Koemo se4e 2080puxme - MeduliHomo ompassasaHe,
m.e. moea, Koemo 8cAKa edHa medus, npe4yynsaliku npes ceoume 8UHOAHUA U UHMepecu,
npeodsaaaa Ha Xopama Kamo UHopMayusa 3a cbomeemHume 0esd. 3auomo rno mo3u Ha4YuH
ce cv30asa eOHa mnozpewHa HAcmMpolKa u MHeHue 8 obuwecmeomo 3a U3xo0a Ha
cbomeemHomo Oesno. M o mo3u HAYUH, KO2amMO peweHuemo HaA Ccb0a uau Ha
MPOKypamypama He cbenada ¢ masu obujecmseHa Haznaca ce NOOKONasa no mo3u HaYuH
dosepuemo 8 cb0ebHUMe op2aHu u npokypamypama.”
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(Prosecutor, Bulgaria) ‘This is an opportunity, even if it somehow made legally binding, for
journalists who disclose information to verify its authenticity. | think this will be extremely
useful for everyone.’

, 1080 e 8b3MOXHOCMMA, 00PU YUCMO 3AKOHOOAMenHO 0a 6b0e CKpeneHo, ¥ypHaaucmume,
Koumo u3Hacam uHgopmayus, 0a nposepssam HeliHama docmosepHocm. Mucns, ye moea
we 6voe UsKAYUMesTHo Nnose3Ho 3d 8CUYKU. “

b. Improvements
One positive change a police officer from Sofia thought of was the obligation of police to inform
persons of their right to remain silent also upon police detention (outside the remit of criminal
proceedings).
The other improvements were mentioned in the context of the overall strengthening of procedural
rights of suspects and accused (see below). They concerned better protection of personal data, better
observance and certain widening of the scope of rights under the influence of international law.

c. Suggestions

No specific recommendations for improvement of the observance of the presumption of innocence
were suggested.
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PART D. GENERAL ASSESSMENT

Two police officers from Sofia stated there is a general strengthening of the persons’ rights due to
their good observance and the influence of international legal standards and the introduction of new
safeguards, for example for their personal data. One police officer from Sofia even thought rights of
defendants in Bulgaria are better protected than in other countries.

A judge from Sofia also had a positive opinion due to the latest legislative changes which have
introduced additional safeguards such as the mandatory provision of the indictment to the defendant
in a language they understand, and the right of the defendant to participate in the newly introduced
preliminary hearing and to point out violations in the indictment at the very beginning of the trial
(before the introduction of this hearing such questions were decided by the judge alone). Despite
his/her generally critical stance, another judge from Sofia also thought defendants’ procedural rights
have become stronger even before the adoption of Directive 2016/343, mostly due to the standards
introduced by the ECtHR. However, in the opinion of the same judge, for countries like Bulgaria EU
Directives have not only introduced certain standards, but have also increased practical compliance
with existing national law.

The two prosecutors from Sofia also concurred defendants’ rights are protected better in the last few
years, and stronger than those of victims, due to better awareness of people about their rights and
increased sensitivity of society towards injustice.

(Prosecutor, Bulgaria) ‘My impression from the years | am a prosecutor is that in Bulgaria the
rights of the accused persons are extremely well protected and guaranteed by law. Even to a
certain extent, | think that defendants have more rights guaranteed by law than victims of
crime.

»Moemo eneyamneHue, om 200uHUMe, npe3 KOUMO CbM MPOKYpop, €, 4e & bvazapus
npasama Ha obgUHAeMUMEe Ca U3KA4YumesnHo 0obpe 3auUmeHU U 2apaHMUpaHu om
3aKoHUMe. Jaxce 8 u3gecmHa cmeneH MUcss, e 068uHAeMume umam riogeye npasd, KoUmo
30KOHbM UM 2apaHmupa, OmKosKomo nocmpadasaume om npecmuvrisieHuemo auya.”

(Prosecutor, Bulgaria) ‘[The defendants' rights] are far better protected. | think that over time,
the sense of freedom has grown, people have expanded their horizons, everyone knows their
rights, how far and what they can request, who they can request it from, and everyone is
concerned about their rights. | believe that in this line of thought it has become almost
impossible to violate anyone's rights and without immediately facing a reaction. We are aware
that, in principle, the rules must be followed, because everyone is already aware of their
rights.’

»[[pasama Ha nodcvOumume] ca 0ase4 no-0obpe 3awumeHu. A3 CMAMAmM, 4e C mevyeHue Ha
epememo, yceujaHemo 3a ce0600a cmaHa no-20/AAM0, Xo0pama paswupuxa Kpbeo3opa cu,
8CEKU 3Hae caoume npasa, Mosa 00KbOe U KAKBO MOXe 0d UCKA, 0m K020 0d 20 UCKQ, U 8CeKu
cvbardasa ceoume npasa. C4umam, Yye 8 mo3u ped Ha MUCAU CMAHA MOYMU HEBB3MOMCHO
da ce Hapywam npasa Ha HAKolU u om moea 0a He nocnedsa peakyua. Hue cme cbc
Cb3HaHUEmo, Ye Mo NpUHYUN npasuaama mpabea 0a ce cnaseam, 3auj0mo eeye 8CUYKU Ca
HasAcHo ¢ mosa.“

A number of interviewees shared opinions in the negative spectrum. A police officer from Sofia stated

that rights are going for the worse due to widely publicised cases and claims by the prosecution, which,
however, as experience has shown, may still not result in the sentencing of defendants.
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(Police officer, Bulgaria) ‘... rights are going for the worse, | don’t think they are strengthening.
Especially the high media interest cases in the last few years, lots of people were detained,
who society previously thought were untouchable. The prosecution says they have committed
crimes, but those cases have not reached court, the court has not ruled on the guilt. Just the
opposite, there have been many high interest cases in the past, where people were again said
to have committed crimes, but the court finally ruled they were innocent...’

... [T0-CKOpO ce enowasam rnpasama, He Mmucns, Yye ykpernieam. OcobeHo meduliHume dena 8
nocnedHUmMe 200UHU, 3a0bPXHAHU UMA 00CMA X0pPa, BKAOYUMESNHO 20/1eMU puaypu, Koumo
obwiecmeomo cyumawe 30 Hedocezaemu. [lpoKypamypama Kased, 4Ye c€d U38bPUWUAU
npecmuvrisieHus, HO me3su 0esa He €a 81€e3/1U 8 Cb0d, CbOBM He Ce e MPOU3HECD/1, Ye me3uU Xopa
Ca BUHOBHU. A Hanpomus, HA300 8b8 B8PEeMemo umMawie MHO20 WyMHU MeduliHu odena,
Kb0emo 0mHOB0 ce Ka3d, Ye Xopa Ca U38bpUWUAU NMPecmbubriaeHUs, d cb0bm HAKPAA Ka3d, Ye
€a HeguUHHU...”

A lawyer from Sofia was also of the opinion that rights are worsening due to the appearance of
‘extraordinary jurisdictions’ in Bulgaria, although in ‘regular jurisdictions’ (courts different from the
Specialised Criminal Court (SCC) (CneyuanusupaH HakazamesneH cbd, CHC)), the presumption of
innocence is complied with. Press interventions by the prosecution were also seen as detrimental on
the defendant’s rights, and, although the main lines of Directive 2016/343 are present in Bulgarian
law, prosecution’s media activity, media interest and concentration of media ownership have a
negative impact on defendants’ rights.

(Lawyer, Bulgaria) ‘...It depends on who is applying the law. Unfortunately, we already have
extraordinary jurisdictions. When you have a case in a normal jurisdiction, no publicity or
anything would affect the presumption of innocence, it is there. But when the prosecution is
the main actor in the news and holds press briefings, how could the defendant make his/her
own briefing, if he/she is in detention... Prosecutors should not make the news all day...
prosecution should not do it so that defendants do not have to do it either... Media interest...
and concentration of media influence do not affect the presumption of innocence positively.
When somebody is pointed out as bad, he/she remains bad.’

e 308UCU KOU Npusaea 3aKOHA. 30 CobicaneHue sevye UMAMe U38bHPeOHU HoPUCOUKYUU.
Koezamo umaw 0esno 8 HOpMAAHA OPUCOUKYUSA, Ny6AUYHOCMMA U 8CUYKO He 8/Usie MOosKo8d
Ha npe3ymnuusma, Hes cu A uma. Ho Koeamo npokypamypama e ocHo8eH 2epoli 8 HOBUHUMe
U cama cu ceukea bpuguHaeume, Kak obsuHaemusasm 0a cu ceuka bpuguHz, Koeamo e 8
apecma... He mpabea npokypamypama 0a e 8 mesaesusuama om cympuH 00 seuep...
HOPMA/HO e NPoKypamypama 0a He 20 fpasu, 3a 0a He ce Haaaea u Opyauam 0a 20 Npasu...
MeouliHuam uHmepec... U KOHUEeHmMpauyuama Ha MeOuliHO eauAHuUe He [o8auAeam
o0 UMesnHo Ha npe3ymnyuama. Koeamo Hapoyam HAKo20 3a sow, moli cu e Aow.

Another lawyer from Sofia also gave a negative assessment and pointed out a number of procedural
faults, such as universally applied custody measures, where people may stay in detention for months
and authorities tend to violate the maximum term of detention, eight months for serious intentional
crimes, by forming a new case and charge out of materials from the present case and starting a new
eight month term.

(Lawyer, Bulgaria) ‘...Unfortunately the status of rights is worsening — especially regarding the
detention measures, where persons stay in detention for months and, secondly, the violation
of the maximum term of detention of a person... eight months for the most serious crimes...
shortly before the last month... suddenly the case becomes ‘very complicated’, materials are
taken out to form a new charge and a new 8-month term starts for the new charge... and over
and over again... thus defendants bear something resembling deprivation of liberty without
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even an indictment submitted to court... endless procedural violations, sometimes | have been
refused to even give explanations on a case...’

.30 CbMaAneHue crioped MeH ce 8a0Wasam — cneyuaaHo No omHoleHue Ha MepKume 3a
HEOMKAOHEeHUE, HO MbP8O0 MACMO, KbOemo Auuama cu cmosm 8 apecma ¢ meceyu, U,
smopuam 20aam npobsiem, 3a06UKANAHEMO HO MAKCUMA/HUS CPOK 3a 3a0bpH(aHe HA eOHO
Auye... ocem meceya npu Hal-mexKume npecmuraeHUs... MAaKo npeodu UsmuyaHemo Ha
OCMUSA Mecel... U38e0HbX 0es10Mo ce 0Ka38a MHO20 C/IOXCHO, omoeanam ce mamepuanu u no
Hosomo 0b8UHeHUe 3010480 HO8 OCeMMeceYeH CPOK... U maKka 0o be3kpali... Taka edHo auye
ce 0Ka3ea C Hewjo Kamo rnpucvoa 3a auwasaHe om ceoboda, 6e3 dopu 0a e BHeceH
obsuHUMeneH akm... be3xkpaliHuU NpPouecyanHuU HapyweHus, He CbM ycrnasan 0opu 0a oasam
obsacHeHus... “

A lawyer from Sofia explicitly noted that the Directive on the presumption of innocence is not fully
transposed in Bulgaria and this, combined with the unacceptable practice of the prosecution to
publicly disclose evidence related to pending cases, has worsened the situation of defendants.

(Lawyer, Bulgaria) ‘In no way in Bulgaria has the Directive contributed to the improvement of
the rights of defendants from the point of view of the presumption of innocence. On the
contrary, due to the fact that it has neither been transposed, applied in practice, nor observed,
the situation of the defendants in terms of the presumption of innocence has changed only
due to the newly introduced practice of the prosecution [to publicly disclose evidence] and in
this sense it has deteriorated greatly.’

»I10 HUKOK®8 Ha4YuH 8 bvseapus Jupekmusama He e noeausasnd 8 rnocoka nodobpssaHe Ha
npasama HA nMoocboumMume om 2ae0Hd MOYKA HA MPe3ymnyuama 3ad HesuHO8HOCM.
Hanpomus, nopadu mosa, Ye ms HUMO e MPAHCMOHUPAHA, HUMO ce fpusaaaa Ha MPAKMUKQ,
Humo ce cvb11000a8a, NOAOHEHUEMO HA TOOCLOUMUME OM 2/1€0HA MOYKA HA Npe3ymnyuama
30 HeBUHOBHOCM ce MpPoMeHU eOUHCMBeHO Mopadu HAAOMUAAMA Ce MPAKMUKA Ha
MPOKYpamypama u 8 mo3u CMUCH/1 Ce 8/10WA8A U3KAYUMeEHO MHO20. “

Opinions that there is neither improvement nor worsening of the procedural situation of defendants
were also expressed. A police officer from Sofia thought criminal procedural rules have not practically
changed during the last few years, while a lawyer from Sofia noted that there are both improvements
(e.g. better access of defendants to lawyers) and setbacks (biased media coverage shaping negative
attitudes in society).

(Lawyer, Bulgaria) ‘Yes and no. Yes, they are better guaranteed, because 10-15 years ago it
took time to meet a detainee. It usually happened that when | went between 8 o'clock and 10
o'clock in the morning, they let me in at 3 o'clock in the afternoon. And now, in recent years,
this problem is solved and whenever | go a maximum of 20 minutes after | show up at the
police station and | say who | am they let me in. This is already a standard. At the same time,
it seems to me that a wave has recently begun, that too many rights have been granted and
they have to be restricted. And there are some extreme views that lawyers are criminals,
because all they want is to help criminals, which was not the case 10-15 years ago.’

»da u He. [la, no-0obpe 2apaHmupaHu ca, 3auomo npedu 10-15 200uHu, 3a 0a enq3a npu
300bpraH usuckeawe speme. OBUKHOBEHO ce cny4ysawe, Kamo omuda mex Oy 8 y. u 10 u.
cympuHma, 0a me rnycHam Kum 3 4. cnedobso. A ceea, rnpe3 nocaedHuUme 200UHU, MoO3u
npobsaem e peweH U Ko2amo u 0a omuoda MakKcumym 00 20 MUHymu cse0 Kamo CbM Ce 11048Us1
8 palioHHOMO U cbM Ka3san Kol com me nyckam. Tosa seve e cmaHOapm. B cbwjomo speme
MU ce cmpysa, Ye HarnocneodvbK 3ano4ea eodHa 8b/HA, Ye m8bpoe MHO20 npasa ca 0adeHu u
mpsabsa 0a 3arnoyHam 0a ce oepaHu4asam. U ce 3aauma KbM eOHa makasa KpalHocm, Yye
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adsokamume ca nNPecMuvIHUYU, 3au0mo eOUHCMBEHOMOo, Koemo Uckam, e 8a rnomazam Ha
npecmuvriHuyu, Koemo npedu 10-15 200uHuU He bewe maka.”
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PART E. CONCLUSIONS

The twelve professionals interviewed on the practical dimensions of observing the presumption of
innocence in Bulgaria all showed keen understanding of the importance of its key aspects and the
strict postulations of the law regarding the presumption itself and the defendant’s various related
rights. Fair unanimity was shown in pointing out that burden of proof lies entirely on the prosecution,
that the defendant has an undisputed right to remain silent, often burdening authorities with
gathering additional evidence, and that his/her confession cannot form basis for a sentence in itself,
but should always be corroborated by other evidence.

From there on, various divides have appeared. While police, with some notable exceptions, have been
keen on defending their strict and lawful work, and prosecutors elaborated on various aspects of the
treatment of defendants within criminal proceedings, lawyers and judges painted a much more
nuanced picture of criminal justice. A number of the problematic aspects were pointed out.

Foremost among them was the ‘extraordinary nature’ of trials in the specialised jurisdictions, dealing
with organised crime and high profile corruption cases. According to lawyers and even judges, due to
public opinion and media pressure, combined with politicisation, significant problems exist with the
presumption of innocence there, resulting, among others, in rare acquittals and a larger amount of
detentions in custody imposed.

With an equal degree of criticism, judges, lawyers and even some representatives of police mentioned
the frequent media interventions by the prosecutor’s office publicising evidence on ongoing cases.
Although justified with informing society on cases of high public interest, that allegedly manipulated
evidence, taken up by media publications, has a highly detrimental effect on proceedings,
‘demonising’ especially defendants of higher public standing. In the same line, media coverage of
criminal cases was harshly criticised as unprofessional and sensational, affecting to a large extent
public opinion and thus indirectly criminal justice.

Various procedural practices were emphasized as wrongful and detrimentally affecting the
presumption of innocence. Among those were the (sometimes inadvertent) signs/acts of prejudice
shown by lay judges, which may even influence the final sentence, as they can outvote the professional
judge(s), when the cases are heard by panels. Informal talks with citizens before they are charged and
given full rights of defence, and pressure on people, who encounter the criminal justice system for the
first time, were also noted as factors. A group of lawyers also mentioned the increased use of pre-trial
detention on seemingly much lesser grounds than before.

Interviewees pointed out to a number of factors which may affect the presumption of innocence in
proceedings and the media coverage of criminal cases. Gender seemed to be losing significance as
there were already cases of high public interest with women defendants, although media covered
extensively cases of domestic violence towards women by men, and crimes against children
committed by women. Migrant and especially minority (Roma) background seemed to be of
significance for the media and public opinion, influencing indirectly the criminal justice system. High
material status and previous criminal registrations were also pointed out by some as significant.
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ANNEX: CASE STUDIES

For the purposes of this project, ‘case study’ is defined as a descriptive analysis (using the below template) of a pending or finalised criminal court case dealing
with the subject material of Directive 2016/343/EU (especially on the topics covered in the interviews).

e (Cases should constitute examples of actual court practice and should have been at least decided by a first instance criminal court (but could still be
subject to appeal).

e |f FRANET contactors have difficulties identifying cases decided by the first instance court, they should discuss with FRA the possibilities of presenting
ongoing cases.

e All references to personal data or other data enabling the identification of the parties to the proceedings should be removed.

Bulgaria case study/ media coverage #1

1 | Reference details/Name/Title (please | The Sotirya murder
indicate here how the case has been
publicly referred to)

2 | Brief description of the case On 15 August 2019, a seriously injured 7-year-old girl was found in the village of Sotirya (Comups) located in
the district of Sliven. The girl died in the ambulance on the way to the hospital. The police traced a suspect,
who had escaped the crime scene and was hiding. Later, the police declared as a wanted person a 21-year-
old man from the same village, sought also for a number of robberies. After a chase with the police, the
suspect was shot in the leg and arrested.

3 | Timeline of events (briefly outline °
major events in order to capture the
nature of the case)

On 15 August 2019, a 7-year-old girl is found with heavy injuries. An ambulance was called, but the victim

died on the way to the hospital. Later, the police declared as a wanted person a man from the same

village, who was also suspected for a number of robberies.

e The suspect was arrested on 16 August 2019 after a police chase. During the chase, the suspect was shot
in the leg.

e On 9 January 2020, the suspect was brought to court for homicide committed with extreme cruelty, for

sexual offence and for attempted rape. The victim’s mother claimed compensation of BGN 400,000




(approximately €200,000) and the victim’s grandparents claimed compensation for non-material
damages of BGN 200,000 (approximately €100,000). The trial was postponed for 30 January 2020.%”

e On30January 2020, the court sentenced the defendant to life imprisonment without parole and ordered
him to pay the full amount of the compensations claimed by the victim’s family members. The defendant
and his lawyer appealed the sentence. The proceedings before the second instance court have not
started yet.

4 | Media coverage (how did the media
refer to the suspects? How were the
suspects presented, e.g. handcuffed,
in prison clothes? Did law
enforcement authorities or other
actors inform about the case, e.g. in a
press conference? Please include
references, including links where
possible)

While the police searched for the suspect, the media interviewed the mayor and people living in the same
village. Questions referred mainly to the suspect’s criminal background.®® The daily newspapers 24 Chasa
and Trud elaborated on a previous incident, in which a person died bitten by his own dogs while trying to
save the suspect from the dogs. Both newspapers emphasised on the suspects anti-social behaviour and his
involvement in previous incidents.®® The article in Trud included also a picture of the suspect showing
inappropriate gesture.

After the suspect was arrested, the Secretary General of the Ministry of Interior (Mol) (MuHucmepcmeo Ha
sbmpeuwHume pabomu, MBP) disclosed to the media details about the arrest of the person and about his
background. 24 Chasa referred to the suspect’s description provided by the police (lack of information about
psychiatric conditions or drug use, no use of alcohol, preferences to energy drinks, etc.).”’ The tabloid
Bulgaria Dnes (bvazapusa oHec), member of the same media group as 24 Chasa, published particular details

57 bTV (2020), ‘The court case for the murder of the 6-year-old Christine from the village of Sotirya has started’ (‘3anoyHa desomo 3a y6ulicmeomo Ha 6-200uwHama KpucmuHx
om ceno Comups’) bTV, 9 January 2020; Focus Agency (AeeHyus ®okyc) (2020), ‘District Court of Sliven postponed the trial for the murder of the 7-year-old Christine from
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of the criminal investigation, including a description of victim’s injuries, and referred to the suspect as
‘criminal’, ‘rapist’, ‘monster’ and ‘perverted murderer’.”

After the arrest, bTV interviewed the suspect’s mother, who admitted she had helped her son to hide from
the police. The journalist asked personal questions about suspect’s school years, showing pictures of his
childhood drawings.”

The case led to strong public reactions, which were covered by many media. 24 Chasa published an article,
in which the information was delivered was in neutral language, but it also referred to the announcement of
a Facebook event calling for a ‘fair punishment of the person who took her life’ and the appeal to stand for
‘[...] a child who could not make her dreams come true because a freak took her life in a brutal way’.”®
When covering the trial, many media showed the accused person on his way to the court room in a
wheelchair, surrounded by six or seven police officers. He was also shown looking down when passing by the

victim’s relatives.”

5 | Key issues (e.g. major allegations of Being declared as a wanted person, the suspect’s name was immediately disclosed in the media. The
guilt in the media; where the following interviews with a number of people from the same village mostly focused on the suspect’s guilt
presumption of innocence was and his previous convictions.
concerned, reactions of persons The immense public reactions to the cruelty of this particular crime also provoked a debate on the degree of
involved and the media) fairness is the existing punishments of violent crime in Bulgaria.”

The bringing the case to court was accompanied by extensive coverage and interviews with the victim’s
grandmother and other family members and relatives.
6 | Key consequences or implications of | The media covered broadly the protests organised by the victim’s family members and other close persons

the case with regard to the calling for a ‘fair’ sentence. The protests also received political support and shortly after the start of the
presumption of innocence (with a investigation the Criminal Procedure Code (HakazamenHo-npouyecyaneH Kodekc) was amended to restrict
focus on public reaction to the automatic decrease of the punishment for defendants who had made a confession. The amendment

7! Bulgaria Dnes (bvazapusa dHec) (2019), ‘Life sentence threatens Christine's perverted killer’ (‘Joxusom 2po3u usspameHus ybuey Ha Kpucmun’), Bulgaria Dnes, 25
November 2019.

72 Atanasova, D. (AmaHacosa, /.) (2019) ‘Martin Trifonov’'s mother confesses helping her son’ (‘Maiikama Ha MapmuH TpugoHo8 Mpu3Ha, Ye NomMo2HaAa Ha cuHa cu’), bTV,
17 August 2019.

7324 Chasa (24 yaca) (2019) ‘Facebook action after the cruel murder in Sotirya: | am Chrisi’ (‘Akyus b8 pelicbyk cned #ecmokomo ybuiicmeo 8 Comups: A3 com Kpucu!’) 24
Chasa, 18 August 2019.

74 Atanasova, D. (AmaHacosa, /1.) (2020), ‘A sentence for the cruel Sotirya murder: life imprisonment without parole’ (‘Mpucvda 3a »ecmokomo ybuiicmeo 6 Comups:
doxcusomeH 3ameop 6e3 npaso Ha 3amaAHa’), bTV, 30 January 2020.

7> For more information, see: https://play.nova.bg/video/temata-na-nova/season-13/temata-na-nova-2019-09-08.




publications in the media which might | made it possible for the court to impose the heaviest punishment available — life sentence without parole —
lead to a public debate) even in cases in which the defendant had confessed their guilt.

In case the case brought before a court or a non-judicial mechanism — the following questions would also need to be answered

7 | What was the decision of the case The District Court of Sliven (OkpwyceH cv0 CnuseH) found the accused person guilty and sentenced him to
(summarize briefly and indicate live imprisonment without parole.”®
reference details of the case)? How The vast majority of the media covered in detail the trial, including the delivery of the sentence, in a generally
did media report on the decision? balanced, neutral and informative way.”’

Bulgaria case study/ media coverage #2

1 | Reference details/Name/Title (please | The Banishora murder, named after the Sofia neighbourhood Banishora (banuwopa) where the crime was
indicate here how the case has been committed

publicly referred to)
2 | Brief description of the case On 15 January 2019, a 25-year old man and his 23-year-old girlfriend had a quarrel over a message she had
received and after a fight the girl died. The man claimed he had hit her and she had fallen, but expert
examinations carried out during the investigation indicated about excessive cruelty of the crime. Later, the
man tried to commit suicide by shooting himself with a gas gun. After a short stay in a hospital, he was
detained in custody and accused of homicide.

76 The sentence has not been published yet.

77 Nikolova, R. (Hukonosa, P.) (2020), ‘Young Christine’s killer got life sentence without parole’ (‘Y6ueuybm Ha HespbcmHama KpucmuH nosy4yu 3ameop 0oxcusom, 6e3 npaso
Ha 3amsaAHa’), Trud, 30 January 2020.




3 | Timeline of events (briefly outline o
major events in order to capture the
nature of the case)

On 15 January 2019, a murder was committed in an apartment in the Sofia neighbourhood of Banishora.

e While the police and the fire brigade were trying to enter the locked apartment, there was another signal
for a person attempting suicide. This person was suspected of committing the murder out of jealousy.
He was taken to a hospital with superficial injuries.

e On 17 January 2019, the Sofia City Prosecutor (the head of the Sofia City Prosecutor’s Office) personally
announced to the media that the suspect was charged and that the prosecution filed a request to the
court for permanent detention in custody.”®

e The court ordered detention in custody for the accused person on 24 January 2019.

e The case was brought to court on 5 February 2020.

4 | Media coverage (how did the media In the first news reports about the crime, some media referred to the suspect as “the perpetrator”.”® Later
refer to the suspects? How were the on the same day, the Director of the Sofia Metropolitan Directorate of the Interior (SMDI) (CmonuyHa
suspects presented, e.g. handcuffed, dupekyusa Ha ebmpewHume pabomu, COBP) talked to the media disclosing details about the case, explaining

in prison clothes? Did law the suspect’s version, how the police responded to the first signal and that another signal was received
enforcement authorities or other allegedly about the suspect’s suicide attempt.%°

actors inform about the case, e.g. ina | 24 Chasareferred to information from the police and from emergency staff members disclosing details about
press conference? Please include the body’s wounds and about traces of rape and suffocation. The media also quoted the neighbours saying
references, including links where they had not heard the couple arguing before.®! Furthermore, the newspaper published an extensive story
possible) about the suspect and the victim, including information about their professions and their hobbies collected

from their social media profiles and from interviews with neighbours. The article also quoted policemen
commenting on the case, saying ‘To commit a suicide also needs courage.’ The article was accompanied by
pictures of the suspect and the victim taken from the victim’s social media profile.®

In its article about the court hearing for deciding on the accused person’s remand measure, Trud (Tpy0)
referred to him as ‘the Banishora murderer [...] who strangled his girlfriend [...]" and disclosed his identity

78 bTV (2019), ‘The Prosecutor’s Office: the Banishora murder — probably out of jealousy’ (Tlpokypamypama: Y6uticmeomo e ,6aHuwopa’ — 8eposmHo om peseHocm’), bTV,
17 January 2019
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(first and last name).® Other media emphasised upon the fact that the accused person had made other
suicide attempts in the past.®*

Although the court hearings were held behind closed doors because of the disclosure of personal information
about the couple’s life, much of it was published in the media.®®

bTV illustrated their news report about bringing the case to court with a photograph of the accused person
in handcuffs, surrounded by guards in uniforms.2® Other TV channels broadcasted close-up footage of the
accused person crying.?’

Key issues (e.g. major allegations of
guilt in the media; where the
presumption of innocence was
concerned, reactions of persons
involved and the media)

Overall, the media covered the case with little to no doubt of suspect’s guilt.

A lot of personal information about the accused person was revealed by the media. The court held the
hearings behind closed doors when making a decision on suspect’s detention in custody because of the
personal details that had to be disclosed and that were relevant to the case. However, the accused person
himself and his lawyer shared a lot of details about the accused person’s and the victim’s private life.

Key consequences or implications of
the case with regard to the
presumption of innocence (with a

Due to the increased number of media reports on domestic violence incidents ending with the death of the
victim, the case contributed to the increased public indignation against perpetrators. The media did not
present any other point of view apart from the one affirming the suspect’s guilt as there were no other

focus on public reaction to
publications in the media which might
lead to a public debate)
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versions. Even the suspect’s claims that he did not remember killing his girlfriend were accompanied with
interpretations that he would regret it once the court found him guilty.®

24 Chasa published some comments of other people on suspect’s Facebook page, some of which included
threats and calls for the return of the death penalty.*°

In case the case brought before a court or a non-judicial mechanism — the following questions would also need to be answered

7 | What was the decision of the case On 20 February 2020, the case was brought to court and is still pending. The information about the start of
(summarize briefly and indicate the trial, more than a year after the extensive coverage of the incident, was presented briefly by the media,
reference details of the case)? How which mostly reproduced, almost literarily, the official press release of the prosecutor’s office.>?

did media report on the decision?

8 OFFNews (2019), ‘20 pills and whiskey — a prelude to a blackout murder of the young woman in Banishora’ (20 xanyema u yucku - npeatodus Kom 6e3namemHomo
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